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NAPIBR 

V. 


Gabriel  Napier,  Writer  in  Edin-  \  j      « 
burgh,        -        -        -        .     y  appellant: 

Peter  Napier  of  Napierstoim,  "i  kapier. 

and    Margaret    Young,    his  ^Respondents. 
Spouse,        -        -        -        -   J 

29M  April,  1726.» 

Bankrupt. — Acl  iGiil,  c.  18.— 'A  debt  having  been  made  over  by 
a  person,  in  f&vour  of  his  wife>  stante  mairimoniot  and  by  her 
assigned  to  a  second  hosband,  as  part  of  her  tocher ;  the  as- 
signation was  found  not  reducible  at  the  instance  of  a  creditor 
of  the  first  husband. 

Costs — L.80>  given  to  respondents. 


John  Liddell  executed  a  conveyance  of  his  lands     No.  ] . 
of  Craigannet,  to  himself  in  liferent,  and  to  Francis 
Napier  (father  of  the  appellant),  and  his  heirs  in  Nov.  1 6,1 693. 
fee,  with  a  clause  of  absolute  warrandice.     The 
deed  recites,  as  the  consideration  for  granting  it, 

*  This  date  is  within  the  period  embraced  by  Mr.  Robertson's  Re- 
ports. The  case  is  one  of  those  in  which  Mr.  R.  was  unable  to  pro- 
cure the  printed  papers. 

VOL.  I.  B 
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^72c«      that  Napier  had  paid  certain  sums  of  money,  and 


NAPIER     performed  many  good  services  to  the  granter;  and 
KAPiER.     it  contains  a  proviso  that  his  issue  male  might  re- 
deem the  same,  on  payment  of  the  sums  so  ad- 
vanced, and  failing  his  issue  male,  that  he  might 
burden  it  to  the  amount  of  [blank']^  for  provi- 
sions to  his  daughters.     Napier  was  infeft  there- 
on, but  his  infefhnent  was  not  receded  till  Janu^ 
ary  1694. 
Dec.  1693.        Shortly  after  granting  the  above  deed,  Liddell 
married  Margaret  Young  (the  respondent),  and  by 
the  marriage   articles,   in  consideration  of  1000 
merks  to  be  paid  by  her  father,  the  half  of  the  said 
lands  of  Craigannet  were  settled  upon  her  for 
Dec.  20, 1603.  jointure.    She  was  infeft,  and  her  sasine  duly  re- 
Dec.  27,  — :-  corded. '   Thereafter,  Liddell  assigned  to  her  the 
1000  merks  due  by  her  father.     By  another  deed, 
reciting  that  she  was  to  defray  his  sick-bed  and  fu- 
neral expenses,  he  conveyed  to  her  a  bond  for 
600  merks  ;  and,  lastly,  he  executed  in  her  favour 
a  general  assignment  of  half  his  moveables. 
May  1699.         He  died,  and  Margaret  having  entered  into  pos- 
session of  the  half  of  the  lands  of  Craigannet,  was 
married  to  Peter  Napier  (respondent),  and  by  her 
marriage  articles,  conveyed  to  him  her  whole  effects, 
real  and  personal ;  and,  upon  her  father  obtiging 
himself  to  pay  to  him  9000  merks  in  name  of  por- 
tion, she,  witli  her  husband's  concurrence,  granted 
to  him  a  discharge  of  the  1000  merks  previously 
due  by  him. 
Nov.  1781.         Gabriel  Napier  (the  appellant)  raised  an  action 
in  order  to  set  aside  these  several  assignations  un- 
der the  act  1621,  in  regard  they  were  granted  in 
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V. 


defraud  of  bis  claim  of  damages,  under  the  clause 
of  warrandice  in  his  father's  disposition,  which  was 
prior  in  date.  kapibr. 

The  conveyance  of  one-half  of  the  moveables  Dec.  23, 1721. 
was  reduced,  in  respect  it  had  not  been  granted  for 
any  onerous  cause.    That  of  the  6OO  merks  bond  July  is,  1722. 
was  sustained,  in  respect  it  was  granted  for  the 
funeral  expenses,  &c. 

The  appellant  further  insisted  for  repa}rment  of 
the  1000  merios  (assigned  by  Liddell  to  Marga- 
ret, and  by  her  to  her  present  husband,  and  paid 
to  him),  on  the  ground  that  the  assignation  was 
reducible,  under  the  act;  and  likewise  that  it 
was  a  deed  by  a  husband  to  his  wife,  stante  matri- 
manio,  and  therefore  to  be  presumed  gratuitous 
and  revocable.  The  Lords  by  various  interlocutors 
found,  <<  that  Peter  Napier,  the  husband,  having 
*^  received  payment  of  the  sum  of  1000  merks  for 
*<  an  onerous  cause,  viz.  in  satisfaction  of  a  part  of 
<<  his  wife's  tocher,  was  not  Uable  to  repeat ;"  and 
they  likewise  found  ^^  Margaret  Young  not  liable 
<^  to  repeat  the  1000  merks  received  by  her  hus- 
*^  band.'* 

The  appeal  was  brought  from  "  several  interlo-  Entered 
^^  cutors  of  the  Lords  of  Session  in  Scotland,  of  the      '    ' 
'<  10th  and  SOth  November  1722 ;   the  25th  and 
^^  SSth  June ;  the  20th  November ;  and  18th  De- 
«  cember  17«S  j  and  of  the  11th  July  1724.'' 

JPleadedJbr  the  Appellant ;— «The  appellant  was 
a  lawful  creditor  to  Liddell,  by  the  warrandice  con- 
tained in  the  disposition,  in  as  far  as  the  half  of  the 
lands  had  been  possessed  by  his  widow  since  his 
death. 
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By  the  act  lf)21,  a  gratuitous  assignment  is  re- 
ducible, at  the  instance  of  any  anterior  creditor ; 
wAPiEE.  and  by  the  constant  interpretation  of  that  statute, 
a  conveyance  in  favour  of  a  conjunct  person,  more 
especially  a  vdfe,  is  presumed  gratuitous,  and  such 
conjunct  person  obliged  to  prove  a  valuable  con- 
sideration ;  which  in  this  case  has  not  been  done. 

The  appellant's  disposition  was  not  gratuitous, 
as  is  proved  by  the  recital  of  the  deed  itself.  But 
even  assuming  that  it  had  been  gratuitous,  this 
could  not  import  a  faculty  to  make  any  provision 
for  a  wife  out  of  the  lands  disponed,  the  personal 
estate  being  sufficient  for  that  end.  Moreover,  the 
appellant  does  not  dispute  the  jointure  provided 
for  the  wife  ;  but  still  there  is  no  doubt,  that  were 
Liddell  himself  alive,  or  had  an  heir,  the  disponee, 
in  nght  of  that  clause  of  warrandice,  would  be  a 
creditor  against  them  to  the  extent  of  that  incum- 
brance. Had  this  jointure  existed  at  the  time  of 
Napier's  disposition,  Liddell  might  have  granted 
warrandice  againsrt  it  in  the  way  that  he  has  done ; 
and  although  such  warrandice  could  not  create  a 
power  to  impeach  the  jointure,  it  would  certainly 
give  a  claim  of  damages  against  his  other  effects. 

Margaret  is  liable  to  repeat  the  1000  merks,  be- 
cause the  assignment  from  her  first  husband  to  her 
was  null  and  reducible  under  the  act  1621.  By 
her  father's  granting  liis  obligation  to  her  present 
husband  and  paying  it  up,  the  case  was  the  same 
in  law,  as  if  at  the  date  of  the  marriage  articles  she 
had  received  the  money  from  her  father,  and  de- 
livered it  to  her  husband,  who  had  lent  it  back  to 
her  father  upon  his  bond ;  seeing  that  upon  her 
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discharging,  her  father,  he  became  bound  to  her , 
husband,  who  accepted  of  his  obligation  in  satis* 
faction  pro  tanto  of  her  portion.  napier. 

At  all  events,  Margaret  is  liable  in  repetition  of 
the  sum  afler  the  dissolution  of  her  present  mar- 
riage in  case  of  her  surviving,  as  she  cannot  pre- 
tend that  she  received  it  for  any  valuable  consider- 
ation, but  only  donatione  inter  virum  et  uxorem, 
which  of  all  donations  is  the  most  easily  reducible. 

Peter  Napier,  the  husband,  is  liable  for  the  1000 
merks,  because  a  purchaser  £rom  a  conjunct  person, 
who  has  received  a  right  from  a  bankrupt,  is  by 
law  in  the  same  condition  with  the  conjunct  per- 
son, whether  he  purchased  for  a  valuable  consider- 
ation or  not.  And  the  argument  is  stronger  in  the 
present  case,  where  the  right  made  to  Margaret 
Young  bears  expressly  that  it  was  gratuitous  ("  for 
"  love  and  favour,'*)  which  quality  of  his  autlior's 
right  Peter  cannot  pretend  to  have  been  ignorant  of. 

Pleaded  for  the  Respondents : — The  conveyance 
to  the  appellant's  father  being  voluntary,  he  can 
scarcely  be  considered  as  a  creditor  on  the  war- 
randice within  the  meaning  of  the  act 

As  to  the  600  merk  bond,  it  was  assigned  for  a 
valuable  consideration ;  the  Judges  being  fiilly  sa- 
tisfied by  the  proofs  brought,  that  the  respondent, 
Margaret,  had  paid  her  husband's  death-bed  and 
funeral  expenses,  &c.  to  the  value  of  L.1130,  7s«  4d. 
Scots. 

It  did  not  appear  that  the  1000  merks  paid  to 
the  respondent,  Peter,  was  the  same  1000  merks 
which  had  been  assigned  to  the  respondent,  Mar- 
garet,  by  her  first  husband,  there  having  been  no 
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direct  translation  of  it  by  her  to  him.  It  was  a 
part  of  2000  merks  stipukted  by  the  marriage 
articles  to  be  paid  to  Peter  by  Margaret^s  father, 
in  full  of  all  she  could  claim  by  his  decease,  and  it 
was  received  as  such. 

But  supposing  that  the  1000  merks  had  been  in 
consideration  of  the  assignation  to  Margaret  by 
liddeU,  her  first  husband,  yet  as  Peter  received  it 
for  a  valuable  consideration,  as  a  part  of  his  wife's 
portion,  and  as  there  did  not  then  appear,  nor  for 
twenty  years  after,  any  ground  of  debt  against 
the  assignee,  he  ought  not  to  be  liable  to  repeat, 
because  there  is  in  the  act  1621,  an  express  saving 
of  the  rights  of  all  persons  purchasing  even  under 
such  voluntary  deeds,  '^^  for  just  and  competent 
"  prices,  or  in  satisfaction  of  their  lawful  debts,'* 
from  such  voluntary  assignee ;  and  the  case  of  the 
respondent,  who  accepted  the  1000  merks  in  pay- 
ment of  his  wife's  portion,  is  expressly  within  the 
saving  of  the  act. 

After  hearing  counsel,  '*  it  is  ordered  and  ad- 
'^  judged,  &c.  that  the  appeal  be  dismissed,  and  that 
"  the  several  interlocutory  sentences  therein  com- 

plained  of  be,  and  the  same  are  hereby  affirmed ; 

and  it  is  further  ordered,  that  the  appellant  do 
**  pay,  or  cause  to  be  paid  to  the  respondents  the 
"  sum  of  L.80  for  their  costs  in  respect  of  the  said 
",  appeal." 


« 


« 


For  Appellants,  J.  IViUes  and  Wm.  Lee. 

For  Respondents,  C.  Talbot  and  W.  Hamilton. 
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.William  Morrison  of  Preston- 1   a      n    ^  ' 

^^^MAMKmL  A^AiMown  V*  XM.0AVFM  y Appellant;       morhmon 

Grange,  Esq.        -  .  J    ^^  ». 

John  Viscount  Arbuthnot,  JBejfpomfeni. 

S7th  March,  1728. 


MiKOB.«>PACTUM  iLLioiTUM.«-*A  disoliArffe  bv  a  minor  with- 
out  curators  of  part  of  the  tocher  stipulated  in  his  contract  of 
marriage^  being  granted  privately  before  solemnization  of  the 
mamage^  and  without  the  concurrence  of  the  friends  who 
were  assisting  him  in  the  marriage  treaty^,  reduced  at  the  in- 
stance of  the  granter^  on  the  head  of  minority  and  ledon^  and 
as  bemg  ixmira  ^eik  tabuhruM  nupUalium, 

Judgment  affirmed  ex  parte. 

Costs — L.80  given  to  r^pondent. 


[Fol.  Diet.  II.  22.    Rem.  Dec.  I.  No.  1.  p.  1.    Mor.  Diet, 
p.  9487.] 

The  appeal  was  brought  from  certain  interlocutors     ]^q^  q^ 
of  the  13th  January,  1 1th  of  February,  6th  of  June,  Entered 
22d  of  November,  and  19th  of  December,  I7I6. 1727!"'^  ^' 
*^  Counsel  appeared  for  the  respondent,  but  no 
^'  counsel  for  the  appellant ;  and  the  reqiondent's 
counsel  being  heard,''  **  It  is  ordered  and  ad-  judgment 
judged,  &c.  that  the  appeal  h€  dismissed,  and  that  fS;^^^^^' 
*^  the  interlocutors  therein  complained  of  be  af- 
*^  firmed ;  and  it  is  fhrther  ordered,  that  the  ap- 
''  pellant.  do  pay  to  the  respondent  the  sum  of 
^^  L.80  for  his  costs  in  respect  of  the  said  appeal." 


££ 
«< 


For  Respondent,  Dun.  Forbes  and  C.  Talbot 

The  report  of  this  case  in  the  Folio  Dictionary,  and  the  title  of  the 
ofber  reports,  ore  not  correct. 
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1788.      Alexander  Duke  of  Gordon,  and^ 
ooEDON         Elizabeth  Dutchess  Dowager  ^Appellants ; 

of  Gordon,        -        -         -J 

Charles  Earl  of  Murray  et  aliij  Respondents. 

I6th  Apnl  17^8. 

SALMON  FISHING. 


No.  S.  The  question  here  related  to  the  boundaries  by 
which  the  rights  of  the  parties  to  certain  saknon 
fishings  in  the  river  Spey  and  on  the  sea  shore 
were  limited,  and  to  the  modes  in  which  they  were 
entitled  to  exercise  these  rights  j  but  as  the  point 
fell  to  be  decided  by  the  titles  of  the  parties,  by 
the  possession  which  they  had  enjoyed,  and  by  cer- 
tain transactions  which  had  been  entered  into  be- 
tween their  authors  and  predecessors,  no  general 
question  of  law  was  involved  in  the  decision. 
Entered  The  appeal  was  brought  from  "  several  interlo- 

5th  FebruarjP, ,,  ^^^^^  ^f  ^j^^  jg^j^  ^f  February  1727,  and  the 

"  day  of  the  same  February  affirming  the 

«  same  ;  the  14tk  of  July  I727,  and  the  day 

^^  of  the  same  July  affirming  the  same,''  &c. 
Judgment  After  hearing  counsel,  "  it  is  ordered  and  ad- 

^  "  judged,  &c.  that  the  said  interlocutory  sentence 

"  of  the  l6th  February  1727f  and  the  affirmance 
"  thereof  be  varied,  and  do  stand  in  the  words  fol- 
"  lowing  : — *  That  the  said  Earl  of  Murray,  and 

*  other  the  respondents  above  mentioned,  have  the 

*  exclusive  right  of  fishing  in  the  channel  of  the 


For  Appellants,  C.  Talbot  fuld  C.  Erskine. 
For  Respondents,  P.  Yorke,  Dun.  Forbes^  Bo. 
Dundas. 


V, 
MUERAY. 
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*  water  of  Spey,  downwards  to  the  place  where       1728. 

*  the  line  which  the  sea  makes  upon  the  coast  cuts     oordon 
'  the  river  at  high  water  \  and  that  they  have  not 
'  right  to  fish  below  that  line ;  and  that  the  ap- 
^  pellants,  the  Duke  of  Gordon,  and  the  Duchess 
<  Dowager  of  Gordon,  have  the  exclusive  right 

*  of  fishing  with  the  tug-net  from  and  below  the 
'  said  line  to  the  sea ;  and  that  they  have  not 

*  right  to  fish  above  that  line ;  reserving  to  the 

*  said  Sir  James  Suttie,  as  now  in  the  right  of  the 

*  said  fishings  upon  the  said  river,  which  belonged 
'  to  the  Earl  of  Dunfermline,  the  said  earl  his 

*  right  of  tug-net  fishing  on  the  west  side  of  the 
^  said  water  of  Spey,  conform  to  his  former  pos- 
^  session :'  And  it  is  hereby  also  ordered  and 
*<  adjudged,  that  the  said  interlocutor  of  the  14th 
^*  Jidy  17^>  and  the  affirmance  thereof,  the  21st 
**  of  the  same  month,  be,  and  are  hereby  affirmed*'* 


10 
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Tlie  Governor  and  Company  of'i 

Undertakers,  for  Raising  the  > Appellants ; 

Thames  Water  in  York  Buildings,  J 
Sir  John  Meres,  Knight,  Respondent. 

« 

24/&  May,  17^8. 

▲RtUBBTMBNT-^Arrestment  of  rents,  for  security  of  a  sum  not 
payable  for  four  years  after  the  date  of  the  arrestment^  or- 
dered to  be  loosed  without  caution  or  consignation,  although 
the  debtor  was  vergetv.ad  inopiam. 


[FoL  Diet.  I.  p.  59.    Rem.  Dec  II.  p.  205.  No.  106.    Mor. 
Diet.  p.  SOD.] 

No.  4.  Sir  John  Merbs,  holding  receipts  or  obligations 
of  the  York  Building  Company  to  the  amount  of 
L.7878,  whereby  they  bound  themselves  to  grant 
bonds  for  that  sum^  payable  on  the  ISth  April, 

August,  1787.  1752,  raised  an  action  for  the  purpose  of  com- 
pelling them  to  grant  such  bonds,  and  for  payment 
of  them  as  they  became  due  with  interest ;  also  to 
pay  the  bygone  interest  due  upon  the  receipts. 

Pending  the  action.  Sir  John  used  inhibition 
against  the  Company;  and  he  likewise  arrested 
their  whole  rents  and  effects  in  Scotland  in  security 
of  the  sums  sued  for.  Against  these  arrestments 
the  Company  presented  a  petition,  praying  *'  that 
'<  the  arrestments,  in  so  far  as  concerns  the  prin- 
•  **  cipal  sums,  whereof  the  payment  was  delayed  to 
**  a  distant  day,  might  be  loosed  without  caution 

February  27,  «<  or  consignation,''  upon  advising  which  with  an- 
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swersy  the  Lords  "  found  that  the  aforesaid  arrest-       ^"^^^ 
^^  ments  laid  on,  are  efiectual  both  for  the  principal       ^^^^ 
<^  sums  and  annual  rents  libelled,  and  therefore  re-    coiiyAH^ 
•*  fused  the  desire  of  the  petition."  ^  ^^ 

The  appeal  was  brought  from  that  part  of  the  Entered 
above  interlocutor  which  finds   the  arrestments  ^J^  ^^' 
effectual  for  the  principal  sums. 

Pleaded  Jar  Ae  AppdlanU : — A  distant  day 
was  agreed  for  payment  of  the  principal  sums,  and 
it  was  contrary  to  the  meaning  and  intention  of 
the  paction  to  lay  (m  arrestments  for  the  principal 
sums  till  such  time  as  they  became  due,  whereby 
the  rents  in  the  poor  tenants'  hands  must  inevitably 
peri^. 

By  the  law  of  Scotland,  arrestment  of  rents  of 
lands  or  the  other  profits  of  any  estate  cannot  re* 
gularly  be  used,  but  after  the  term  of  payment  of 
the  sum )  and  it  is  unjust  to  lock  up  a  debtor's 
efiects  when  the  creditor  cannot  take  them. 

The  respondent  is  sufficiently  secured  for  the 
capital  debt,  having  used  an  inhibition,  which  bars 
the  appellants  from  selling  their  estate,  or  con* 
tracting  debt  thereon  to  the  prejudice  of  the  re- 
spondenfs  debt  By  these  arrestments  all  the  rents 
of  the  appellants'  estates  are  stopped,  by  which 
they  are  disabled  from  paying  yeaiiy  their  annui- 
tants with  whom  they  contracted  under  several 
acts  of  parUament 

Pleaded  Jar  the  Beepandent  :^-^The  arrestment 
prevents  the  tenants  from  paying  rent  only  until 
security  be  given,  and  is  loosed  upon  such  secu- 
rity ;  so  that  it  is  far  from  an  entire  bar  to  the  ap« 
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Judgment 
May  24>  1728. 


^  pellants  receiving  their  rents  in  all  events  until  the 
money  should  become  payable.  If  no  arrestment 
could  be  used  until  the  term  of  payment,  it  might 
be  very  inconvenient  and  even  fatal  to  the  credi- 
tor^ since  the  debtor  might  in  the  mean  time  dis- 
pose of  every  thing  that  might  be  the  subject  of 
payment 

.  Although  the  circumstances  of  the  debtor  at 
the  time  of  agreement  may  be  such  as  not  to  give 
any  occasion  to  require  security  for  payment  at  a 
day  to  come,  yet  if  by  accident  or  otherwise  the 
circumstances  alter,  it  can  never  be  presumed  to 
have  been .  the  intention  of  the  creditor  to  tie  up 
his  own  hands  from  procuring  the  best  security 
he  can,  by  pursuing  the  methods  which  the  law 
has  provided  in  such  cases ;  otherwise  it  might 
be  in  the  power  of  the  debtor  to  dispose  of  or  en- 
cumber his  estate,  and  thereby  deprive  the  credi- 
tor of  all  remedy,  or  other  creditors  might  affect 
and  carry  off  the  estate  while  he  was  obUged  to  be 
silent.  This  view  is  strengthened  by  the  fact,  that 
the  appellants  have  actudly  stopped  payment  to 
all  their  other  bond  creditors;  and,  subsequent  to 
the  receipts  granted  to  the  respondent,  they  have 
been  sued  by  other  creditors  who  are  carrying  on 
diligence  against  the  estate.  Even  since  the  pre- 
sent, arrestments  were  laid  on,  they  have  them- 
selves given  to  their  annuitants  an  universal  infeft- 
ment  over  their  whole  estate,  for  above  L.  10,000 
per  annum ;  on  account  of  which,  although  the 
arrestments  were  loosed,  they  could  have  no  access 
to  receive  the  rents. 
After  hearing  counsel,  "  it  is  ordered  and  ad- 


BUILDINGS 
COMPANY 
-   V. 
MBRE8. 


CASES  OK  APPEAL  FROAT  SCOTLAND.      13 

"  judged,  &c.  that  so  much  of  the  said  interlocu-      i728. 
**  tor  complained  of  in  the  said  appeal,  as  finds  the      york 
<^  arrestments  laid  on  effectual  for  the  principal 
**  sums,  be  reversed ;  and  it  is  hereby  further  or- 
^^  dered,  that  the  said  Lords  of  Session  do  order 
the  arrestments,  in  so  far  a^  concerns  the  princi- 
pal sums,  whereof  payment  is  delayed  to  a  dis- 
tant day,  to  be  loosed  without  caution  or  con- 
**  signation." 

For  ^pellantSy  Dun.  Forbes^  C.  Talbot,  Alex. 
Garden. 

For  Respondents,    P.    Yorke^    CA.  Areskine, 
WiU.  HamiUm. 

This  reversal  is  not  noticed  in  any  of  the  reports.-  The  judg- 
ment of  the  Court  of  Session  is  founded  on  by  Erskine^  b.  iii.  t.  6. 
§  10. 
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i7».      The  GovsBNOE  &  Co.  of  the  Royal  "^ 

ftOTAL  BA1IK      Bank  of  ScoCland,  and  Andrew  VAppeUamts; 

Cochrane,  Merchant  in  Glasgow,  ^ 

The  Governor  &  Ga  of  the  Bankl  d^^^,^^^^^ 
ofScotland, ^Respondents. 

9tt  May,  1729. 

RANK.-*i.ROAL  DILI6BNGX.— In  a  case  belwixt  the  two  banks, 
it  was  fofoad  by  the  Court  of  Sesdon  that  neither  homing, 
inhibitkm,  nor  arrestment,  were  eompetent  against  the  bank 
of  Scotland^  npon  thpir  notes  or  tickets,  the  diligence 
done  in  emulationem. 

This  jndgment  was  revened. 


(ToL  Diet  I.  65.     Mor.  Diet  p.  875.] 


No.  5.  '^^^^  Bank  of  Scotland  was  incorporated  by  act  of 
1995.  parliament,  a  clause  of  which  provides  ^^  that  sum- 
*<  mary  execution  by  homing  shall  proceed  upon 
*^  bills  or  tickets  drawn  upon  or  granted  by,  or  to 
^^  or  in  favours  of  the  said  bank,  and  the  managers 
<*  and  administrators  thereof  for  the  time,  and  pro- 
^<  tests  thereon,  in  the  same  manner  as  is  appointed 
**  to  pass  upon  protests  of  foreign  bills,  by  the  20th 
^<  act  of  parliament  1681 ;  and  that  no  suspension 
*^  pass  of  any  charge  for  sums  lent  by  the  said 
^^  bank,  or  to  the  same,  but  only  upon  discharge 
<'  or  consignation  of  the  sum  charged  for." 

The  bank  being  obliged  to  make  a  temporary 
stoppage  of  payment,  the  appellant  Cochrane,  who 
held  their  notes  to  the  amount  of  L.g(X),  obtained 
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cash  for  them  from  the  Royal  Bank,  and  thereafter       ^^^ 
(in  trost  for  the  Royal  Bank)  applied  for  letters  of  *■' 
homing  against  the  Bank  of  Scotland.      After         «. 
various  proceedings  the  court  refused  to  grant   Scotland. 
warrant*  «  Jvme  26,172s. 

The  Royfd  Bank  dien  raised  an  action  against 
the  Bank  of  Scotland  for  L.10,255  due  upon  their 
notes,  with  interest  and  expenses,  and  upon  the 
dependance  of  this  action  applied  for  letters  of  in- 
hibition and  arrestment.  It  appears  that  the  Bank 
of  Scotland  produced  their  books,  in  order  to  show 
that  they  had  funds  more  than  sufficient  to  answer 
all  demands  upon  them.  Tlie  case  being  reported  juiy  n,  ^e, 
by  the  Lord  Ordinary,  the  lords  refused  to  pass  ^'^^^ 
the  bill ;  and  upon  an  application  ot'  the  Bank  of 
Scotland,  they  directed  ^e  clerks  not  to  write 
upon  any  such  bill  which  might  be  presented,  until 
the  Bank  had  an  opportunity  of  seeing  the  same 
at  least  twenty-four  hours  before  writing  upon  it. 

Tlie  principal  sums  due  were  subsequently  paid, 
but  received  under  protest  that  the  expenses  in- 
curred should  likewise  be  paid ;  and  conceiying 
that  the  proceedings  of  the  Court,  in  reftising  the 
diligence,  had  the  eflfect  of  establishing  a  privilege 
in  fevour  of  the  Bank  of  Scotland,  the  Royal  Bank 
presented  a  petition  complaining  thereof,  which,  February  25, 
with  another  afterwards  given  in,  was  superseded  ^''^' 
till  the  first  day  of  June  then  next. 

The  appeal  was  brought  from  the  interlocutors  of  Entered 

the  2d,   4th,   and  9th  of  April }   25th  and  28th  {J^  ^^' 

June;  11th  and  26th  July,  1728 ;  and  the  25th 

and  27th  Feb.  1729. 

2 


8C0TLAKD. 


16      CASES  ON  APPEAL. FROM  SCOTLAND. 

^^^^'  Pleaded  Jbr  the  Appellants  :'-^l.  When  the  re- 

aoYAL  BANK  spoBcleiits  wcrc  made  a  corporation,  the  legislature, 
BANK  OP  in  order  to  give  their  notes  and  bills  the  greater 
credit,  and  to  enable  them  to  recover  more  easily 
money  due  to  them,  thought  proper  that  they  should 
both  sue  and  be  sued  summarily ;  and  therefore 
the  act  enables  the  Bank  to  sue  summarily,  and 
gives  the  same  remedy  to  their  creditors  which  the 
Bank  has  against  their  debtors.  As  the  respondents 
have  on  all  occasions  exercised  that  privilege  against 
their  debtors,  it  would  be  most  inconsistent  to  deny 
the  same  privilege  of  summary  execution  against 
them,  and  expressly  contrary  to  the  words  of  the 
Act 

2.  It  is  settled  law»  that  every  creditor  may,  by 
action,  demand  payment  of  the  money  due  to  him, 
and,  pending  such  suit,  may  inhibit  and  arrest,  and 
upon  the  arrestment  may,  by  proper  process,  make 
the  sums  arrested  liable  to  satisfy  his  demand}  and 
the  creditor  has  the  same  right  to  demand  from  the 
Court  the  proper  process  for  recovering  his  debt, 
as  he  has  to  demand  payment  from  the  debtor ;  for 
his  right  of  debt  would  be  useless,  if  the  remedy 
given  him  by  law  for  recovering  that  debt  were 
denied,  or  rendered  ineffectual.  There  is  no  in- 
stance of  an  arrestment  or  inhibition  being  refused 
under  similar  circumstances. 

The  production  of  their  books  and  accounts  did 
not  at  all  supersede  the  necessity  or  expediency  of 
using  diligence;  as  whatever  their  funds  might 
then  be,  there  was  no  security  that  they  might  not 
be  alienated,  or  fresh  obligations  contracted  in  the 
mean  time.    Whatever  the  circumstances  of  the 
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debtor  may  be,  that  will  not  answer  the  creditor's        ^^^^' 
claim  for  ready  money  j  and  as  the  law  has  point-  ^^^^^  "^mk 
ed  out  a  method  for  recovering  his  debt,  he  has    bank  of 
a  right  to  avail  himself  of  that  proper  process ; .  and    *^^^^^^' 
nothing  less  than  a  power  to  dispense  with  the  laws, 
can  prevent  him  from  the  exercise  of  the  legd 
privilege  of  suing  for  his  debts.     This  would  be  in 
the  nature  of  granting  protections  for  civil  debts, 
which  the  Claim  of  Rights  declares  '<  to  be  direct- 
*^  ly  contrary  to  the  known  law,  statutes,  and  free- 
**  doms  of  the  realme." 

3.  It  was  still  more  unreasonable  for  the  Court, 
not  only  to  refuse  granting  the  usual  diligences, 
but  to  establish  in  some  measure  a  standing  pri- 
vil^e  in  fiivour  of  the  respondents,  that  the  dili- 
gences and  processes,  which  in  all  other  cases  pass 
of  course,  should  be  in  their  case  only  stopt  from 
being  issued,  till  they  have  an  opportunity  of  being 
apprised  thereof,  and  thereby  prevent  the  issuing 
of  the  same. 

Pleaded  Jar  the  Respondents : — 1.  By  the  act  of  lesi,  c.  90. 
king  Charles  IL  (referred  to  in  the  clause  of  the 
bank  act  quoted  above,)  sununary  homing  ipay 
pass  only  upon  bills  of  exchange  that  are  protested 
and  registered  within  six  months  after  the  date  in 
case  of  non-acceptance,  or  after  the  falling  due  there- 
of in  case  of  non-payment  But  the  respondents* 
notes,  upon  which  the  appellants  demanded  that 
process,  bore  date,  and  were  due  several  years  be*- 
fore  they  were  protested  and  registered ;  so  that  if 
they  were  ever  intended  by  the  bank  act  to  be  sub- 
ject to  such  process,  the  appellants  were  out  of  time 
to  demand  it  upon  these  notes. 

VOL.  I.  c 
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i7g^'  By  the  law  and  practice  of  Scotland,  a  summary 

AOYAL  BAWK  homuig  ucver  was  or  could  be  issued  upon  any  hill 

BANK  ov     ^  contract,  hut  at  the  risk  of  the  person  expressly 

BcoTLAro.  iiamed  therein,  or  in  the  endorsement  or  assignment 

therec^;  therefore  if  such  process  could  be  supposed 

to  have  been  intended  by  the  bank  act  to  pass  upon 

the  respondents'  cash  notes,  payable  to  A.  B.  or 

bearer,  it  could  only  be  obtained  at  the  instance  of 

A.  B.  or  the  person  to  whom  A.  B*  had  specially 

assigned  the  same. 

But  the  respondents  insist,  that  their  current 
notes  for  cash,  not  lent  to  them^  but  deposited  with 
them  aa  a  bank  for  drcolation  of  credit,  were  not 
intended  by  the  act  of  Parliament  to  be  made  sub- 
ject to  inunediate  execution,  which  would  be  in- 
consistent with  the  nature  of  a  bank.  Besides,  it 
was  never  known  to  be  the  practice  to  protest  pro^ 
missory  or  cash  notes. 

&  There  is  no  statute  appointing  the  processes 
of  arrestment  and  inhibition  to  pass  of  course  at  the 
suit  of  any  creditor ;  but  they  have  been  introduced 
by  custom  and  the  practice  of  the  Court  of  Session, 
and  are  very  often  refused  when  the  Court  sees 
cause,  esipecially  when  it  appears  that  they  are  de- 
«manded,  not  in  reality  for  security  of  money  due, 
but,  for  envy  or  emulation  against  the  debtor ; 
which  appeared  to  be  the  nature  of  the  appellants' 
demand,  they  having  industriously  possessed  them- 
selves of  the  respondents'  notes,  in  order  to  make 
them  stop  payment,  and  then  distress  them  with  all 
manner  of  legal  process. 

3.  As  to  the  order  to  the  clerk  of  the  bills,  the 
appellants  are  not  parties  thereto,  nor  do  they  pre«> 
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tend  in  their  petitions  for  recalling  it,  or  in  their       ^7^9- 


appeal,   that  they  had  applied  for  any  process  royal  bank 
against  the  respondents,  which  was  stayed  by  that    bank  or 
order.    Besides,  the  Court  has  not  refused  to  recall  Scotland. 
that  order,  but  only  deferred  the  consideration 
thereof  till  the  next  term,  which  is  frequently  done 
at  the  latter  end  of  a  term.     There  is,  therefore, 
no  foundation  for  an  appeal  on  this  head. 

It  is  most  equitable  that  every  party  should  be 
heard  who  has  any  thing  to  say  in  his  defence,  be- 
fore warrant  for  diligence  be  issued  against  him  ; 
and  no  doubt  the  Court  would  have  made  the  same 
order  for  any  other  persons  in  the  same  circum- 
stances, and  upon  the  same  reasons  as  appeared  in 
the  case  of  the  respondents. 

After  hearing  counsel,  '<  it  is  ordered  and  ad-  Judgment 
*«  judged,  &c.  that  the  several  interfocutoiy  sen- ^*^  *' ***^' 
"  tences  complained  of  be  and  are  hereby  reversed ; 
"  and  it  is  hereby  further  ordered.  That  the  appel- 
"  lants  be  at  liberty  to  apply  to  the  said  Lords  of 
''  Session,  to  cause  their  costs  and  expenses  in  the 
'*  proceedings  above  mentioned  to  be  taxed  ac- 
**  c(Mrding  to  the  course  of  their  Cotut. 

Fbr  Appellants,  P.  Yarhe^  Dun.  Forbes,  C.  Tal- 

baij  and  Will.  Hamilton. 
For  Respondents,  J.  WiOes  and  WiU.  Grant 

This  revend  18  not  noticed  in  the  reports  of  the  ctse* 
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1730. 

MOODII 
V. 
STEWART. 


Elizabeth  Moodie,  Spinster,  a  Pau-^  77    /. 

John  Stewart  of  Burgh,  Respondent 

6th  February,  1730. 

PROVISION  TO  HEIRS  AND  CHILDREN. — The  hciT  onder  a  mar- 
riage contract  m«j,  during  his  father's  lifetime,  renounce  for 
himself  and  his  successors  all  claims  under  the  contract. 

JDIOTBY.— In  a  reduction  of  a  deed  ear  capiie  Juroris,  after  the 
death  of  the  grantor,  a  general  allegation  of  idiotry  not  rele- 
vant. 


No.  6.  Robert,  the  son  of  Edward  Stewart  of  Burgh,  in- 
1638.  termarried  with  Barbara,  the  daughter  of  Hugh 
Halcrow.  By  the  marriage  settlement,  Edward 
Stewart,  on  the  one  hand,  became  bound  to  convey 
his  lands  of  Burgh  and  others,  in  favour  of  his  son 
Robert  and  the  heirs  of  the  marriage ;  and  on  the 
other  part,  Hugh  Halcrow  conveyed  his  lands  of 
Cletts,  &c.  to  the  said  Edward  Stewart,  who  again 
conveyed  them  in  favour  of  his  son  Robert,  and  the 
heirs  of  the  marriage.  Of  this  marriage  there  were 
bom  two  sons, — Edward,  who  died  young,  and 
Robert,— and  one  daughter.  Robert,  the  father, 
1661.  having  survived  his  wife,  entered  into  a  second 
marriage,  by  the  articles  of  which  he  settled  all 
the  above  lands  on  the  heirs  to  be  procreated  of 
the  marriage.  By  this  second  wife  he  had  issue 
three  sons,  of  whom  John  (the  respondent)  was 
the  eldest 
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Robert,  the  father,  by  successive  dispositions  con-       1730. 


veyed  the  whole  lands  in  favour  of  his  son  John,     moodxe 
and  the  last  of  these  dispositions  recites,  as  the    stewari 
consideration  of  it,  that  John  had  undertaken  to      ItH' 
pay  all  the  granter's  debts,  and  the  portions  which       lese. 
he  had  appointed  for  his  other  children. 

Of  this  date,  Robert,  the  father,  with  concur- February 
rence  of  John,  conveyed  the  lands  of  Burgh  in  fa-  ^^^'^^ 
vour  of  his  son  Robert,  in  consideration  of  which, 
the  latter  executed  a  deed  of  renunciation,  (which 
narrates  this  grant,)  whereby  he  renounces  all  claim 
whatever  competent  to  hifn  under  his  mother's  con- 
tract of  marriage. 

In  I69I9  an  agreement  was  entered  into  between  i69i. 
Robert,  the  son,  and  John,  whereby,  upon  John's 
granting  a  bond  for  an  annuity  to  him  and  his 
wife  6f  300  merks  per  annum,  and  for  a  sum  of 
4000  merks  to  him  and  his  wife  in  liferent,  and 
their  son  in  fee,  he  conveyed  to  John  the  said 
lands  of  Burgh.  Robert  the  son  enjoyed  this  an- 
nuity until  his  death,  when  he  left  the  bond  for 
4000  merks  to  his  son  Robert. 

This  Robert  (the  grandson)  assigned  the  bond  for 
4000  merks  to  Elizabeth  Moodie,  (the  appellant,) 
who  had  been  at  the  expense  of  his  maintenaince  and 
education,  and  likewise  executed  in  her  favour  a 
&rther  bond  for  L.60,000  Scots,  upon  which  she 
obtained  a  decree  of  adjudication.  Founding  upon 
this  titie  to  pursue,  she  instituted  an  action  of  re- 
duction for  setting  aside  John's  titie  as  null  and 
void,  being  at  variance  with  the  provisions  of  the 
foresaid  contract  of  marriage.  A  second  ground 
of  reduction  was,  that  the  renunciation  had  been 
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^^^^'  .    obtained  by  fraud  and  circumvention,  the  granter 
being  nan  compos  mentis  at  the  time  of  signing  it. 

John  produced  as  his  tide  the  seversd  convey- 
ances by  his  fiither  in  his  favour,  and  Ukewise  the 
agreement  l691i  and  the  discharge  and  renuncia- 
tion 1687>  above  mentioned. 

It  was  pleaded  for  Elizabeth  Moodie;— although 
Robert,  the  son  of  tiie  first  marriage,  was  heir  pre- 
sumptive of  that  marriage,  yet  in  reality  he  had  no 
right  in  him.  During  his  father's  lifetime,  he  had 
no  more  than  an  expectancy,  which  he  could  not 
sell  or  dispose  of  in  prejudice  of  his  successors ; 
and  he  having  died  without  serving  heir,  or  mak- 
ing up  any  titie  to  the  lands,  he  never  acquired 
the  power  either  to  convey  or  renounce  his  right, 
and  his  son  Robert  became  the  heir  of  the  mar- 
riage to  whom  the  provisions  were  made*  The 
pursuer,  therefore,  having  by  her  adjudication 
carried  all  right  that  was  in  him,  had  good  titie  to 
insist  that  the  renunciation,  (granted  by  one,  who, 
in  his  father's  lifetime,  could  not  possibly  be  his 
heir,)  had  no  effect  to  bar  the  action  of  the  subse- 
quent heir,  who  had  legally  completed  his  tities. 

Answered  for  John, — 1.  Robert  being  the  only 
son  of  the  marriage,  constilit  cerHssime  de  persona^ 
that  he  was  the  person  for  whom  provision  was 
made  under  the  marriage  contract,  and  there  could 
be  no  reason  to  hinder  him  from  accepting  present 
satisfaction  in  lieu  of  that  provision.  In  consider- 
ation of  that  satisfaction,  he  might  make  what 
agreement  he  chose,  and  might  renounce  and  dis- 
charge for  himself  and  his  issue  who  were  not 
then  in  existence.    If  it  were  not  so,  then  the  heir 
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of  a  marriage  could  never,  durii^  his  ftdier's  life-      ^^so. 


time,  make  any  bargain  or  airai^ement  fot  his     mooi>ie 
present  advantajge.  stewaht. 

2.  Robert,  the  father,  continued  full  fiar  of  €be 
estate,  notwithstanding  the  marriage  contract,  and 
be  might  burd^i  or  convey  the  lands.  If  the  con^ 
veyance  was  gratuitous  the  son  might  challenge  it. 
This  was  a  right  which  the  son  had  in  him,  even 
during  his  father's  lifetime,  and  which  he  might 
renounce  to  the  efifect  of  vaUdating  his  father's 
deed.  Death-bed  deeds  iQay  thus  be  made  un- 
challengeable even  during  the  granter's  lifetime. 

The  pursuer  (in  a  duply)  offered  to  prove  that 
Robert  was  a  person  furious  and  fittuous,  and  that 
he  was  circumvented  when  he  granted  the  deed  of 
renunciation. 

The  Lord  Ordinary,  of  this  date,  pronounced  June  11,1726. 
the  fdlowing  interlocutor :  ^*  Repels  the  objections 
^  against  the  writs  produced,  founded  upon  the 
**  first  contract  of  marriage,  in  respect  of  the  reply, 
^*  and  the  discharge  and  renunciation  by  the  heir 
**  of  that  marriage  also  produced ;  and  therefore 
'*  finds  the  writs  produced  by  the  defender  suffi- 
*^  dent  to  exclude ;  and  makes  avisandum  there- 
*'  with ;  but  refuses  to  grant  certification,  without 
*'  prejudice  to  the  pursuer  to  insist  upon  her  further 
*^  reasons  of  reduction  and  duply,  that  the  granter 
*'  of  the  said  renunciation  was  a  weak  man,  and 
*'  the  discharge  and  renunciation  was  unduly  elidt- 
'*  ed  firom  him,  or  that  he  was  fraudulently  imposed 
'<  upon  in  the  granting  thereof,  or  that  he  was 
<<  furious,  fatuous,  or  under  other  natural  incapaci* 
<^  ties  for  granting  of  the  deed." 


it 
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^^^'  This  interlocutor,  being  brought  before  the  whole 

M ooBii     Court  upon  a  petition  and  answer,  was,  of  this  date, 
STEWART,    adhered  to ;  and  a  second  reclaiming  petition  was 
July  8, 1726.  refuscd  without  answers. 

On  the  other  ground  of  reduction,  the  Lord 
February  «i.  Ordinary  allowed  "  the  pursuer  before  answer  to 

prove  praut  de  jure  that  Robert  Stewart,  the 
granter  of  the  said  discharge  and  renunciation 
**  founded  on  by  the  defender,  was  a  weak  man, 
and  that  the   discharge  and  renunciation  was 
unduly  elicited  from  him,  or  that  he  was  fraudu- 
lently imposed  on  in  the  granting  thereof,  or 
'*  that  he  was  furious,  fatuous,  or  under  other  meii- 
<*  tal  incapacity  for  granting  of  the  said  deed,  and 
assigns  the  first  of  June  next  to  the  pursuer's 
procurators  for  proving  thereof,  and  grants  dili- 
"  gence.** 

Against  this  interlocutor  John  petitioned,  on  the 
grounds,  firsts  That  even  if  it  were  true  that  the 
granter  had  been  circumvented,  his  repeated  ho- 
mologation of  the  deed  was  proved  by  regular  re- 
ceipts for  the  annuity  which  were  produced ;  and 
second^  As  to  the  furiosity,  that  it  was  not  compe- 
tent to  plead  it  at  a  period  so  long  after  the  grant- 
or's death  ;  'but  at  any  rate,  that  the  pursuer 
must  particularise  the  circumstances  from  which 
the  furiosity  is  inferred,  and  must  also  state  that 
the  granter  was  under  the  influence  of  the  disorder, 
not  only  when  he  executed  the  deed,  but  likewise 
at  the  time  of  each  subsequent  act  of  homologa- 
tion. 
June  10,  The  Court,  of  this  date,  "  Find  the  general  al- 

"  legation  of  furiosity  as  proposed  by  the  pursuer 
"  not  relevant,  and  ordain  her  to  give  in  a  parti- 
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<«  cular  condescendence  of  the  facts  from  which       ^^^* 
**  she  would  infer  the  same,  of  the  time  and  con-     moodh 
<'  tinuance  of  the  fUriosity,  and  the  manner  of   arBWART. 
"  proof." 

A  reclaiming  petition  against  this  interlocutor  Jtnuary  17, 
was  refused,  and,  of  this  date,  the  Court  pronoun-  ^'^^ 
ced  their  final  judgment  on  the  whole  cause  as- 
soilzieing the  defender. 

The  appeal  was  brought  from  "  several  interlo-  Enteied 
"  cutors,  of  11th  June,  8th  and  24th  July,  I726  ;  SST^  ^* 
"  10th  June,  18th  day  of  July,  I727,  and  17th  Ja-  J^JJ^^^ 
"  nuary,  1728,  made  on  the  behalf  of  John  Stewart  j 
"  and  praying  that  the  same  may  be  reversed,  and 
"  that  the  interlocutor  of  the  Lord  Ordinary  21st 
"  February  last  may  be  aflfirmed,** 

The  arguments  in  the  House  of  Lords  were  the 
same  as  those  of  which  a  summary  has  been  given 
above. 

After  hearing  counsel,  '^  it  is  ordered  and  ad-  Judgment 
"  judged,  &c.  that  the  appeal  be  dismissed,  and  that  fyjj)**^  ^' 
"  the  several  interlocutors  therein  complained  of 
"  be,  and  are  hereby  affirmed." 

For  Appellant,  P.  Torhe  and  WUl.  HamUton. 
For  Respondent,  Dun.  Forbes  and  C.  Talbot. 

It  cannot  be  gathered  with  certainty  from  the  appeal  papers  whether 
or  not  Robert  sorriyed  his  father.  As  this  is  an  important  points  and 
waa  inquired  into  with  much  anxiety  in  deciding  the  case  of  Routledge 
V.  Carrathersy  (May  19^  1812^  Fac  CoL  Dow>  IV.)  it  may  be  remaric- 
ed  that  sereral  circumstances  support  the  belief  that  the  father  pre- 
deceased. In  particular^  it  is  mentioned  by  the  respondent^  that ''  he 
had  enjoyed  aU  his  father's  estate^  except  the  lands  of  Burgh^  for 
more  than  iO  years ;  and  the  lands  of  Burgh  he  has  possessed  with- 
out molestation  from  the  year  1691."  Now  it  is  dear  that  John 
had  not  taken  immediate  possession  in  virtue  of  the  conveyances  by 
hiB  fiither  in  his  fiivour^  because  his  father^  in  1687^  dispones  part  of 
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17S0.  Uie  lands  with  his  oonconence.  ThiaiBtfaelasttratisactioiiinwhidi 
the  father  is  stated  to  have  borne  a  part ;  so  that  it  is  probable  his 
death  happened  soon  after,  ^hich  would  be  above  forty  years  prior  to 
die  date  ci  the  appeal  paper.  In  1691>  his  son  John  is  found  traUK 
acting  for  the  first  time  alone  with  Robert,  who  was  then  in  posses- 
sion of  the  lands  of  Burgh,  settled  on  him  by  his  father. 

It  is  also  founded  upon  in  the  argument,  that  Robert  had  died 
witfaoat  serving  heir  to  his  hniher,  which  statement  almost  neoe»> 
sttily  implies  the  £ut  that  the  son  had  surfived. 

This  presumption  is  further  supported  by  the  probable  age  of  the 
father,  ihe  marriage  having  taken  place  in  January  1688,  while  the 
son  Uved,  at  least  until  1700.  There  is  some  uncertainty  as  to  the 
predse  period  of  his  death.  In  the  appellant's  case,  it  is  said,  that 
*'  Robert  the  son  died  in  1700;"  whereas,  in  the  respondent's  case, 
he  is  said  to  have  '^  received  annually  for  thirteen  years  his  annuity," 
whidi  had  been  settled  on  him  in  1691,  according  to  which  state- 
ment, he  must  have  survived  till  170i. 


George  Smollett,  Provost,  et  aUi,  1  ^      j7  «/  . 

Magistrates  of  Dumbarton,    -    J    ^^ 
William  Buntein,  et  alii,  ^ut-l  j^^^^j^ 

gesses  of  Dumbarton^    *    .    *   J 

19th  February,  IJSO. 

BUROH  ROTAL.— DB8UBTUDB.— -BLBCTION.— The  actal503,  0.80, 

1535,  €•  96»  and  1609»  c.  8,  which  disable  persons  not  being 
actual  traders  and  reaidenters  within  the  bur^  £rom  being 
dected  Magistrates,  found  to  be  in  desuetude. 
A  ooondllor  having  been  imprisoned  on  the  eve  of  the  election 
in  Tiitue  of  a  warrant  obtained  upon  information  of  the  ad« 
▼ene  party— found  not  sufficient  to  avoid  the  election,  there 
being  such  a  number  in  &vour  of  it  as  would  have  formed  a 
majority  notwithstanding  he  had  been  present. 


No.  7.  On  the  eve  of  the  election  of  the  Magistrates  for 
the  burgh  of  Dumbarton,  one  of  the  councillors, 
named  Forterfield,  being  forcibly  carried  off,  and 
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Other  acts  of  violence  committed  by  the  adverse      t^S6> 
party,  David  Ccdquhoun,  who  was  one  of  the  elec-   smoll^tt 
tors,  was,  in  virtue  of  a  justiciary  warrant,  com-    buntmit. 
mitted  to  the  Castle  of  Dumbarton,  as  having  been 
principally  concerned  in  th^se  outrages.    On  the 
day  of  election  the  council  sejmrated ;  eight  of 
thdr  number  (being  a  quorum)  made  dicHce  of  the 
appellants,  while  the  remaining  six  elected  the  re^ 
spondents. 

The  respondents  brought  an  action  of  reduction 
and  declarator  for  setting  aside  the  election  of  the 
appellants,  and  declaring  themselves  duly  elected* 

They  insisted  that  Ae  appellant,  George  Smol- 
lett, was  no  trafficking  merchant,  nor  residenter  in 
the  town  of  Dumbarton,  and  therefore  could  not, 
because  of  the  acts  1503,  c  80,  1535,  c.  36,  and 
l609f  c  8,  be  elected  provost  To  which  it  was 
answered,  that  although  by  the  sett  of  the  town,  the 
burgh  is  said  to  be  made  up  of  merchants  and  trades- 
men ;  yet  according  to  the  constant  practice,  any 
person,  although  not  of  any  of  the  trades  or  com- 
panies q£  mechanics,  was  capable  of  being  elected  a 
magistrate;  —that  although  Smollett  did  not  trade, 
yet  he  was  a  considerable  prc^rietor  in  the  town,  and 
resided  there  for  some  time  eveiy  year ;  and  more- 
over that  the  statutes  founded  on  were  in  desuetude* 

The  Lords  found  '*  the  reason  of  reduction,  viz*  Febmary  6, 
'<  that  George  Smollett  was  not  a  merchant  resid-  ^^'^' 
"  ing  in  the  town  of  Dumbarton,  relevant  and 
**  proved ;  and  therefore  reduced  his  election  as 
•*  provost" 

It  was  next  pleaded  that  the  election  ought  to 
be  reduced  in  toto^  because  it  was  carried  on 
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without  a  quorum,  and  the  want  of  the  quorum 
was  occasioned  by  the  imprisonment  of  ColquhoUn 
in  consequence  of  the  devices  of  the  appellants. 
It  was  answered  that  the  imprisonment  was  legal } 
but  if  it  had  been  otherwise,  die  appellants  were  not 
accessary  to  it ;  and  even  if  he  had  been  at  liberty, 
and  had  voted  against  them,  still  they  would  have 
had  a  decided  majority. 

The  Lords  found,  "  that  the  execution  of  the 
'*  warrant  against  David  Colquhoun,  upon  an  in- 
*'  formation  exhibited  against  him  of  an  atrocious 
*•  crime,  by  incarcerating  him  in  the  Castie  of  Dum- 
**  barton,  was  a  contrivance  of  design,  to  disable 
<<  him  from  being  present  at  the  ensuing  election  ; 
and  they  found  it  proved,  that  Provost  George 
Smollett,  and  those  adhering  to  him,  were  acces- 
"  sary  to  the  said  Contrivance  and  execution,  which 
"  they  found  relevant  to  annul  the  election  of  the 
"  said  Provost  George  Smollett,  and  the  other  ap- 
<<  pellants,  the  magistrates  and  council  joining  with 
"  him ;"  and  they  likewise  found  it  proved,  "  that 
**  Archibald  Porterfield  was  violentiy  seized  and 
"  carried  away  to  an  island  of  Lochlomond,  which 
**  they  found  was  done  by  a  contrivance  designed 
''  to  disable  him  to  attend  at  the  said  election  ;  and 
'*  that  William  Buntein,  and  the  other  magistrates 
joining  with  him,  were  accessary  to  that  contri- 
vance, which  they  found  relevant  to  annul  the 
"  election  of  the  said  Willi4m  Buntein,  and  the 
"  other  magistrates  joining  with  him  ;  and  there- 
"  fore  reduced  both  elections  in  totoJ' 

A  petition  against  that  part  of  the  judgment 
which  annulled  the  election  of  the  appellants  was 
refused. 


c< 
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The  appeal  was  brought  from  the  mterlocutor  of       ^^^' 


the  6th  February,  1729,  part  of  the  interlocutor  of  •mollbtt 
the  8th  February,  and  the  mterlocutor  of  the  27th  bunteih. 
February,  in  the  same  year.  mSis,- 

Pleaded  for  the  Appellants. — 1.  Although  the  ^729. 
laws  of  James  the  V.  and  VI.  direct  that  no  per- 
son be  chosen  provost  of  a  burgh,  but  merchants 
and  actual  traffickers  within  such  Jimrgh,  yet  tliese 
statutes  are  fallen  into  desuetude,  and  a  contrary 
custom  has  prevailed  in  this  town  and  other  burghs 
in  Scotland.  That  acts  of  Parliament,  by  the  con* 
struction  of  the  laws  of  Scotland  may,  by  falling 
into  disuse,  lose  their  force,  is  certain  ;  and,  upon 
this  principle,  many  other  statutory  regulations 
touching  the  government  of  royal  burghs,  are  abro- 
gated by  custom  without  any  formal  repeal. 

3.  The  imprisonment  of  Colquhoun  can  afford 
no  foundation  for  setting  aside  the  election  of  the 
appellant,  as  it  cannot  be  supposed  to  have  been 
done  with  a  view  to  disable  him  from  voting ;  for 
it  is  certain  that  the  appellant  had  a  decided  ma- 
jority, having  nine  to  seven,  (including  Colquhoun's 
vote,)  and  although  the  respondents  had  carried  off 
Porterfield,  as  the  Judges  have  found,  yet  even 
then  the  appellants  would  have  had  a  majority  of 
eight  to  seven,  so  that  they  were  under  no  necessity 
of  preventing  Colquhoun  from  voting. 

3.  Supposing  the  imprisonment  of  Colquhoun 
to  have  been  unjust,  yet  as  none  of  the  appellants 
(the  provost  excepted)  had  any  share  in  it,  it  can. 
not  annul  the  election  of  the  other  appellants,  other- 
wise it  would  be  in  the  power  of  any  faction  in  a 
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i^'sa  towiiy  when  they  cannot  themselves  succeed^  at 
•voLLXTT    loast  to  avoid  the  election  of  their  opponents. 

Pleaded  Jbr  the  Bespmdewts: — 1.  Such  acts 
concelning  pubUc  polity^  as  these  now  founded  on, 
cannot  fall  into  desuetude,  as  has  been  always  ad- 
judged by  the  Court  of  Session. 

The  acts  m  question  are  not  gone  into  disuse, 
but  are  in  strict  observance  in  all  the  considerable 
buighs  in  Scotiand,  though  encroachments  upon 
the  laws  have  been  made  in  some  small  burghs,  by 
the  too  gi^at  power  and  influence  of  neighbouring 
proprietors.  Nor  can  the  error  or  abuse  commit- 
ted in  a  few  particular  towns  abrogate  the  general 
law  of  the  nation,  while  no  such  practice  is  univer- 
salt  but  the  statutes  are  observed  in  most  of  the 
burghs,  and  when  the  judges  have  decreed  con- 
form to  the  laws  in  every  case  where  judgment  has 
been  pronounced  on  the  point 

2.  The  using  of  violence  and  carrying  off  any 
one  councillor  is  sufficient  to  void  the  whole  elec- 
tion ;  and  the  judges  have  justiy  so  decreed  in 
eveiy  case.  It  cannot  be  kaown  how  the  votes 
would  have  gone,  had  Colquhoun  been  present. 
His  reasoning  and  influence  might  have  persuaded 
others  to  support  him  in  obedience  to  so  express 
laws ;  persons  undetermined  might  have  followed 
the  majority,  nor  can  it  be  known  how  many 
were  intimidated  by  his  imprisonment,  which,  it 
appears  fix>m  the  idiole  circumstances,  could  be 
for  no  otiier  reason  but  to  disable  him  from  voting. 

3.  The  provost  and  other  appellants  were  all 
one  party,  acting  upon  the  same  interest  towards 
the  same  end,  and  the  objection  of  violence  being 
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not  a  personal  objection  only,  but  a  real  objection       itso. 
against  the  whole  proceeding,  must  void  the  elec-    smollktt 
lion,  since  if  the  violence  had  not  been  done,  it    bujttbim. 
cannot  possibly  appear  how  the  election  would 
have  gone. 

At  all  events,  the  two  individuals  upon  whose 
false  information  the  warrant  of  commitment  was 
obtained,  were  direcdy  guilty;  and  if  they,  with 
the  prov€0t,  are  set  aside,  the  majority  is  in  favour 
of  the  respondents. 

After  hearing  counsel,  '*  it  is  ordered  and  ad-  Judgment 
**  judged,  &c*  that  the  said  several  interlocutors  *  •^^^^^^®- 
^^  complained  of  be  and  are  hereby  reversed ;  and 
**  it  is  hereby  further  adjudged  and  declared,  that 
^'  the  election  of  the  said  provost  George  Smol- 
<<  lett,  and  the  other  appellants  be,  and  the  same  is 
<<  hereby  cpnfinned  and  established." 

For  Appellants,  Dun.  Forbes,  C  Talbot,  and 

Will.  HamUUm. 
For  Respondents,  P.  Yorh$f  and  Bo*  Dundas. 
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'    D0UOLA8 
V. 
■TEATHNAYZB* 


Archibald,  Duke  of  Douglas,  Appellant ; 
William,  Lord  Strathnaver,  Respondent. 

'  25th  February,  I7SO. 

Tailzib.— Rbparation.— An  heir  of  entail  haying  made  ap 
titles  in  feensimple  to  the  entailed  estate^  and  burdened  it 
with  debts^  contrary  to  the  proyisions  of  the  entail,  which 
had  not  been  recorded,— his  representatives  were  found  liable, 
at  the  instance  of  the  next  substitute,  for  reparation  and 
damages,  to  the  effect  of  disburdening  the  estate  of  thoee 
debts. 

Costs— L.50,  given  to  Respondent. 


[FoL  Diet.  II.  p.  435.    Rem.  Dec.  I.  No.  104,  p.  198.    Mor. 
Diet.  p.  15373.] 


No.  8.    Jean,  Countess  of  Sutherland,  executed  a  disposi- 
Feb.  4,  i7«9.  ^Q^  ^jjj  entail  of  her  lands  of  Rosebank  in  favour 

of  Archibald  Earl  of  Forfar,  her  eldest  son,  and 
the  heirs  male  of  his  body  ;  whom  failing  to  Wil- 
liam Lord  Strathnaver  (her  grandson  by  a  second 
marriage)  and  the  heirs  male  of  bis  body ;  whom 
failing  to  certain  other  substitutes.  By  this  deed, 
the  granter  obliged  "  herself,  her  heirs  and  sue- 
cessors,  under  the  conditions  therein  expressed, 
to  infeft  the  said  Archibald  Earl  of  Forfar,  and 
**  the  other  heirs  of  provision,"  and  to  grant  pro- 
curatories  and  other  writings  necessary  for  that  ef- 
fect   It  is  expressly  provided  and  declared,  "  that 
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**  it  diould  not  be  in  the  power  of  the  said  Earl  nso. 
f*  of  Forfar,  or  of  the  heirs  of  provision  before  jdouolas 
mentioned,  to  contract  debte  upon  the  foresaid 
lands,  or  to  a£fect  the  same  with  any  sum  ex- 
ceeding two  years  rent  for  the  time  :'*  And  fur- 
ther, <^  that  it  should  not  be  in  the  power  of  the 
said  Earl  of .  Forfar  and  his  heirs  of  provision, 
to.  give  away,  dilapidate,  sell,  or  wadset  the  said 
^'  lands,  or  to  allocate  or  bestow  them  in  &e  or 
^*  jointure  to  their  ladies  ;**  and  in  the  event  of 
their  contravening,  **  then  and  in  that  case  these 
^'  presents  shall  be  void  and  ^ull,  in  so  far  as  con- 
«<  ceived  in  favour  of  the  person  so  acting,  and 
*^  the  next  heir  of  provision  above  mentioned  ^hall 
*^  thereby  succeed  in  his  right  and  place/' 

The  deed  contained  a  clause  dispensing  with 
delivery,  but  it  was  not  recorded  in  the  register  of 
entails,  and  was  found  in  the  repositories  of  the 
Countess  at  her  death  in  1714. 

Archibald,  Earl  of  For&r,  the  institute,  prede-* 
ceased  his  mother,  and  upon  her  death,  Archibald, 
his  son,  (Earl  of  Forfar,)  passing  by  the  above 
entail,  made  up  titles  to  the  estate  by  a  service  as 
heir  of  line  to  her.  Having  affected  the  estate 
with  debts  to  a  large  amoimt  conti*acted  by  him-'^ 
self  or  his  £uliier,  he  died  in  171^»  whereupon  his 
other  £umly  estates  devolved  upon  the  Duke  of 
Douglas  in  terms  of  the  investitures. 

Lord  Strathnaver,  having  then  served  himself 
heir  pf  provision  to  the  first  Earl  of  For&r  in  the 
lands  of  Rosebank,  brought  an  action  against  the 
Duke  of  Douglas,  as  representing  the  Earl  of  For- 
ftr,  concluding  that  he  should  be  ordained  to  dis- 
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17S0.      incumber  the  estate  of  the  debt  with  which  it  had 


DOUGLAS  been  charged  in  violation  of  the  terms  of  the  entail. 
rrmATHNAYBR.  He  argued  that  the  Coimtess  of  Sutherland,  be- 
ing .absolute  proprietor  of  the  lands,  had  power  to 
settle  them  under  whatever  conditions  she  thou^t 
proper ;  and  that  having  by  her  settlement  bound 
and  obliged  herself  and  her  heirs  to  resign  the 
kaids,  for  new  infeffament  in  terms  and  imder  the 
conditions  thereof,  and  prohibited  the  persons  in 
whose  favour  they  were  conveyed,  from  charging 
them  with  debt  imder  the  pain  of  forfeiture,  there 
was  a  good  claim  competent  to  the  next  substitute 
to  whom  the  succession  had  opened,  against  the 
representative  of  her  heir  who  had  n^lected  so  to 
resign  the  estate,  and  by  whom  debts  had  been  laid 
upon  it,  contrary  to  the  prohibition  of  the  entail. 

It  was  answered,  that  the  entail,  not  having  been 
recorded  in  terms  of  the  act  1685,  was  not  obli* 
gatory,  and  besides  that  the  Earl  of  Forfar  was  the 
heir  at  law  of  the  Countess,  and  therefore  at  liberty 
to  make  up  his  title  to  the  lands  in  that  character, 
there  being  no  clause  in  the  deed  by  which  (as  is 
usual  and  necessary  in  such  cases)  the  heirs  of  en- 
tail  are  prohibited  from  claiming  under  any  other 
title. 

The  Court  found  ^<  that  the  heirs  of  tailzie  in 
^<  the  Countess  of  Sutherland's  disposition,  could 
**  not  alter  the  order  of  succession  therein  ex- 
pressed, and  tiiat  the  last  Earl  of  Forfar,  who 
**  was  infeft  as  the  Countess's  heir  of  line,  was 
obliged  to  have  resigned  in  the  terms  of  the  pro- 
curatory  contained  in  the  taiLne,  and  that  the 
appellant  who  was  heir  of  provision  to  the  said 
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"  Earl  of  FoffiuTi  was  bound  and  obliged  to  dis-      ^^^* 
*^  burden  die  said  Countess  her  tailzied  estate,    ]>ouola» 
^*  and  to  relieve  her  heirs  of  tailzie  of  the  debts  of  strath  wa7x>« 
**  the  £Ettnily  of  For&r ;  and  repelled  the  whole 
'^  other  defences  and  decerned/'    This  judgment 
was  adhered  to ;  and  some  otiier  proceedings  en- 
sued winch  it  is  not  necessary  to  detail. 

Hie  appeal  was  brought  from  several  interlocu*  Entered  Feb. 
tors  oithe  2d  and  S4th  February,  and  the  9th  and  ^  ^^- 
25th  July,  1728. 

PleadedJbrOe  Appellant:^!.  By  the  act  1685, 
it  IB  provi(ted  that  such  entails  only  shall  be  bind- 
ii^  as  are  recorded  agreeably  to  the  directions  of 
the  act ;  which  not  having  been  done  here,  the 
entail  can  only  be  r^arded  as  a  destination  which 
was  alterable  at  pleasure  by  any  of  the  heirs. 

The  mere  nomination  of  heirs  without  prohi- 
bitory clauses,  is  not  effectual  against  the  heir,  and 
as  the  prohibitory  clauses  have  no  force  or  effect 
unless  recorded,  it  follows  that  in  the  present  case, 
the  prohibitory  clauses  not  having  been  recorded, 
the  destination  to  the  particular  line  of  heirs  can 
have  no  effect  to  debar  any  of  the  substitutes  from 
altering  it. 

2.  But  supposing  that  the  entail  had  been  re- 
corded, it  could  only  have  been  obligatory  upon 
the  Earl  of  Forfar  in  case  he  had  chosen  to  possess 
the  estate  by  that  title;  but  as  he  had  another 
title,  as  heir  to  his  grandmother,  he  was  at  liberty 
to  cUum  upon  it,  and  thereby  create  in  himself  an 
absolitte  fee,  especially  as  there  was  no  clause  in 
the  ^ifiail  restraitiing  lum  from  doing  so. 

Fm  the  deed  was  an  actual  conveyance  of  the 
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^y3o:  estate,  and  not  merely  an  obligation  to  ccmvey ; 
DOUGLAS  the  obligation  to  grant  procuratories,  &c.  was  on- 
8TRATHNAVER.  ty  accessaiy  to  the  conveyance,  and  the  convey- 
ance not  having  been  accepted,  but  repudiated, 
the  accessary  obligation  necessarily  fell  to  the 
ground.  But  even  on  the  supposition  of  its  being 
still  binding,  it  was  in  fiivour  of  the  Earl  of  Forfar, 
who  consequentiy  became  both  creditor  and  debtor 
in  respect  of  the  same  obligation,  and  since  he  did 
not  accept  of  the  credit,  no  subsequent  heir  could 
take  it  up  under  his  right  as  heir  to  him. 

3.  Wherever,  in  an  entail,  efiectual  care  is  taken 
in  terms  of  the  act,  that  no  deed  or  debt  of  the 
heir  in  possession  can  affect  the  estate,  the  entail 
must  subsist  and  be  obligatory  according  to  the 
intentiw  of  the  maker.  But  where  no  such  effec- 
tual .  provision  is  made,  but  on  the  contrary,  the 
deeds  and  debts  of  the  heir  are,  notwithstanding 
the  entail,  an  effectual  charge  upon  the  estate  it- 
self, the  law  has  provided  no  remedy  to  make  good 
to  the  next  substitute  the  damage  that  he  may  suf- 
fer through  the  defect  and  lameness  of  the  setUe- 
ment 

Pleaded  Jar  the  Respondent  .^^^l.  Although  by 
the  act  1685,  it  was  declared  lawful  for  persons  to 
entail  their  estates  with  clauses,  prohibitory  and 
resolutive,  and  that  such  entails,  being  duly  regis- 
tered, should  be  effectual  against  creditors ;  yet  by 
that  law  the  power  which  every  person  previously 
had  of  limiting  and  restraining  his  heirs  with  regard 
to  one  another,  was  not  impaired*  The  intention 
of  the  law  was  only  to  ascertain  how  creditors 
might  with  safety  contract  with .  a  person  having 
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an  entailed  estate,  for  which  end  it  was  declared       i73o. 
that  they  were  not  to  be  affected  by  the  conditions    i>ouola8 
of  the  entail,  unless  it  was  properly  recorded ;  but  steathnavbr. 
in  questions  between  the  heirs,  entails,  although 
not  registered,  as  they  are  the  deeds  of  the  ances- 
tor, must  be  still  as  binding  upon  the  heir  as  they 
would  have  been  before  the  passing  of  the  act. 

S.  The  Countess  of  Sutherland,  by  this  entail,  in 
express  words  obliged  her  heirs  to^resign  the  lands 
in  fiivour  of  the  persons,  and  under  the  conditions 
mentioned  in  the  deed ;  and  as  resignation  made 
in  terms  of  the  obligation  would  effectually  bar 
any  claim  as  heir  at  law^  there  was  no  occasion  to 
add  a  proviso  <<  that  the  heirs  should  not  possess 
"  by  any  other  title/'  Their  doing  so  was  effec- 
tually prohibited  by  the  condition  whereby  they 
were  bound  to  resign  under  the  conditions  of  the 
entail.  The  Earl  of  Forfar  being  himself  served 
heir  at  law  to  his  grandmother,  became  thereby 
obliged  to  the  performance  of  all  obligations  en- 
tered into  by  her,  and  consequently  to  resign  in 
terms  of  the  deed. 

Every  substitute  is  a  creditor  under  this  obliga- 
tion, as  well  as  the  institute,  whose  renunciation 
therefore  of  the  right  of  credit  competent  to  him- 
self,  can  have  no  effect  to  bar  the  claim  of  the 
other  heirs  of  entail. 

3.  The  Earl  of  Forfitr's  estate,  to  which  the  ap- 
pellant  has  succeeded,  must  clearly  be  liable  for 
the  present  claim ;  otherwise,  it  is  evident  that  both 
the  act  of  parliament,  and  entails  made  in  terms  of  it 
would  avail  nothing  ;  for  the  heir  in  possession,  by 
merely  omitting  to  insert  in  the  subsequent  con- 
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ly^"       veyances  and  infeftments,  the  piohibifeocy  and  re- 
90U0LAM    sciutive  clauses,  would  be  at  perfect  hberty  to 
charge  the  estate  with  debts  to  the  iuU  value  of  it, 
and  to  apjdy  the  money  in  what  manner  he  mi^t 
4hinkfit 

After  hearing  counsel*  it  is  ordered  and  ad- 
judged, kc  *^  that  the  appeal  be  dismisned,  and 
^*  the  interiocutoKs  therein  com]dained  of  be  af- 
^  firmed ;.  and  it  is  fiirther  ordered  that  the  a|^ieU 
^  lant  do  pay  to  the  respondent  the  sum  dlLso 
^.for  his  costs  in  reqpect  of  the  said  appeaL'' 

For  AppeUant,  F.  Torke,  Brnm.  Forbes,  amd 

Bob.  Zktmdas. 
For  Respondent,  C  Talbot,  amd  WUL  HamiL 

Urn. 
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17SQ. 


MAOI8TAATX8 
OF  PZATH 
V. 
TU 


The  Magistrates  and  Town  CouN*l    .      „ 
ciLofPEBTH.        .        .      -      i^PPeOontt; 

Messrs*  Thomas  Black,  William-' 
Stewart,  and  William  Wilson, 
Ministers    of  Perth ;    George 
Fauhnbt  and  George  Robert- 
son, Hospital  Masters  of  Perth ;  .  ^  , 
Mr.  Robert  Lyon,  Moderator  f  ^«^9>^>»*^- 
of  &e  Presbytery  of  Perth,  for 
himself  and  on  behalf  of  the  said 
Presbytery,  as  overseers  of  the 
said  Hospital,        -        -         -     , 

* 

6A  MoTcK  1730. 

TiTLs  TO  PuB8UB.-i— A  presbytery  may  pursue  in  the  name  of 
a  kirk-sessioii  witliin  their  bounds^  upon  a  grant  made  to  that 
Idrk-aeamoii  for  charitaUe  uses. 

PuiOBiFTipii«^T-A0T  I6l7i  c  12.— Possession  doriiig  forty 
years  without  a  title  not  snffidei^tj  in  order  to  plead  the  ne« 
gative  prescription. 


[FoL  Diet.  ii.  p.  98.    Mor.  Diet.  p.  10723.] 


James  VL  made  a  grant  to  "  the  poor  of  Perth'*  of     No.  9. 
all  lands,  tenements,  &c«  which  had  belonged  to      ^^^' 
the  religious  houses  within  that  burgh,  and  by  the 
charter  the  rents  and  yearly  income  of  the  same 
are  appointed  to  be  received  by  a  coUeptor,  or  hos- 
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1730. 


■AtfiaTRATES 
OF  PERTH 


pitai  master  or  masters,  (to  be  amiually  chosen  by 
the  kirk  session  of  the  burgh,)  who  are  to  apply  the 
^'         same  to  the  pious  uses  mentioned  in  the  charter, 

THE 

pftBBBYTBRY.  aud  to  bc  accouutablc  for  intromissions  to  the  su* 

perintendent,  the  said  minister  and  elders,  or  to  the 

exchequer  if  required.     Infefbnent  followed  upon 

1^98.      this  grant,  and  it  was  subsequently  ratified  by  two 

acts  of  ParUamjent. 

After  the  lapse  of  some  time,  the  purposes  of  the 
grant  were  neglected,  and  during  upwards  of  forty 
years  two  of  the  subjects  contained  in  it,  (called 
Friars  Land  smd  Charter  House^J  had  been  pos- 
sessed by  the  Magistrates  and  Town  Council  of 
Perth,  and  the  income  arising  from  them  applied 
exclusively  to  the  use  of  the  burgh.  Under  these 
circumstances,  an  action  of  reduction,  improbation, 
declarator,  and  count  and  reckoning,  was  brought 
by  the  presbytery  of  Perth,  in  their  own  name, 
and  in  that  of  the  kirk-session  of  the  burgh, 
against  the  Magistrates  and  Town  Council,  the 
purpose  of  which  was  to  compel  production  of 
their  title  deeds,  if  they  had  any ; '  and  to  have 
the  same  reduced ;  to  have  it  declared,  that  the 
pursuers  had  the  only  undoubted  right  to  the 
lands;  and  to  make  the  magistrates  accountable 
for  the  rents  and  profits  unduly  received  by  them. 
The  kirk-session  disclaimed  the  suit ;  upon  which 
it  was  pleaded  by  the  defenders  that  the  presbytery 
had  no  right  to  insist  in  name  of  the  kirk-session, 
by  whom  alone  the  action  could  be  competently 
brought    The  Lord  Ordinary  reported  diis  pleia 

July  12, 1788.  to  the  whole  Lords,  who,  of  this  date  found,  "  That 

<'  the  kninisters  and  elders  of  Perth  cannot  disclaim 
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**  the  process,  and  sustained  process  at  the  presby-       ^730. 


TH. 
rAZPBYTEBT« 


4( 
4< 


tery's  instance,  in  order  to  exclude  any*  interest  MAGisTRATSf 
^*  the  Magistrates  of  Perth  can  pretend  to  the  hos- 
**  pital.Iands,  and  remitted  to  the  Ordinary  to  pro*        '*** 
^'  ceed  in  the  said  cause  accordingly/'     This  in- 
terlocutor was  reclaimed  against  by  the  minister  and 
^Idars,  and  their  petition  refused,  of  this  date,  by  an    July  23. 
interlocutor  finding,  "  That  the  presbytery  might 
cany  on  the  process  in  the  name  of  the  said 
nmiister:! ;"  and  remitting  to  the  Lord  Ordinary 
4x>  hear  parties  upon  the  other  points  of  the  libel. 

It  was  next  objected  by  the  defenders,  that  the 
declarator  was  barred  by  their  possession  during 
more  than  forty  years,  the  pursuers'  right  to  the 
lands  being  lost  nan  utendom    It  was  answered  by 
the  pursuers,  that  their  right  could  not  be  held 
to  be  prescribed,  in  a  question  with  the  Magis- 
trates, who  never  liad  any  title  whatever  to  the 
lands.    The  Lord.  Ordinary  **  repelled  the  .  alle-     Jiiiy«5. 
«<  geance  of  prescription  in  respect  of  the  answer, 
^*  and  found  that  the  lands  and  others  libelled  do 
^'  pertain  and  belong  to  the  hospital  of  Perth ;'' 
and  by  another  interlocutor  he  sustained  the  action    ^^y  ^^' 
of  mails  and  duties,  allowing  a  proof  of  the  posses- 
sion and  of  the  yearly  rents,  &c.  These  judgments 
were  brought  before  the  whole  Court  upon  a  peti-    Nov.  si, 
tion  and  answers,  and,  after  a  hearing  in  presence,    ^^'  ^' 
were  adhered  to. 

Thereafter  the  Magistrates  produced  as. their 
title,  a  charter  granted  to  the  town  by  Robert  II. 
o£  **  Totum  et  integrum  burgum  de  Perth,  cum 
'^  omnibus  aliis  et  singulis  libertatihus,  asiamentis  et 
^«  justis  pertinentiis  quibuscunqueM  dictwn.bur- 
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t'fso.      ^  gum  spectantibus,  tarn  infim  buigum  quam  extra.*' 

MAouTKATxt  Aocl  It  WBS  fuTther  maiiitamed,  that  the  charter, 

"*       &C.  upon  which  the  pursuers  claimed,  were  voided 

BTtnv  hy  the  act  of  Parliament  (1592),  whereby  all  grants 

by  the  crown  of  lands  which  had  belonged  to  the 

religious  houses  were  revoked.    It  was  answered, 

Jlrst,  That  the  lands  in  question  could  not  be  in* 

duded  in  the  charter  by  Rob.  IL  produced,  seeing 

that  they  had  been  the  property  of  the  friars  long 

ifter  the  date  of  that  chuter.    Secondly^  That  the 

ratification  by  Parliament  of  the  king's  grant  is  pos* 

terior  to,  and  contains  an  express  exemption  from 

Ihe  act  of  revocation  passed  the  saiae  year.    l%e 

Feb.  5, 1729.  Lords  '^  adharcd  to  the  Lord  Ordi]iar3^s  interlocu^ 

^  tor,  and  refused  the  desire  of  the  biU.** 
Entered  The  appeal  was  brought  from  the  interlocutors 

«4«h  Dec.  1728,  and  14th  Jan.  and  5th  Feb.  17^. 

Pleaded  Jbr  ike  Appellants :-— 1«  None  can  sue 
any  action  upon  a  real  right,  but  such  as  are  vested 
with  the  property,  and  by  the  grants  founded  on, 
the  ministers  and  elders  of  the  bur^  of  Perth  are 
the  grantees  in  trust,  and  they  have  disclaimed  this 
action. 

2.  Supposing  the  presbytery  to  foe  entitied  to 
pursue,  yet  the  action  is  now  barred  by  the  act 
1617»  c  13,  the  buiigh  of  Perth  having  been  in 
possession  of  the  subjects  for  upwards  of  forty  years 
without  interruption. 

S.  Siqypofling  ^  action  to  be  still  competent, 
tile  appeUants  have  produced  tide-deeds  prior  to 
tiitir  pooBcosidfi* 

4.  At  ilB  <»cnto»  the  i^qfieUaiito  are  exonered  by 
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the  bona  fide  nature  of  their  possession  from  the      ^^^' 
action  for  profits  for  forty  years  past  uaout^tw 

Pleaded Jbr^Ae  Be^pondents : — 1.  The  trustees  v. 
are,  by  the  tenour  pf  the  grant,  made  accoimtable  ,„,^',n^ 
to  the  superintendent ;  and  by  act  of  Parliament 
the  bishc^  and  ordinaries  have  the  control  of  pi- 
CMB;  dooatimis  within  their  bounds.  All  offices  in 
the  church  of  Scotland  superior  to  that  of  a  pres- 
bytery being  abolished,  the  presbyteries  are  come 
in  place  of  the  bishops  and  superintendents. 

2.  Actions  prescribe  by  the  act  I6I7,  only  where 
the  possession  for  forty  years  has  been  iqK)na  char- 
ter and  seisin,  or,  in  tiie  case  of  an  heir,  upon  a 
continued  tract  of  seisins  flowing  upon  retours  or 
precepts,  of.  c&irr  eoiutat 

S.  The  appellants  produce  no-title/  The  lands 
in.  questionare  not  included  in  liie  charter  of  Rob. 
U.  fimnded  on,  because  at  its  date,  sand  imtil  the 
fiefinrmatimi,  they  belonged  to  the  Charter^hottse 
inP^rth. 

.    4.  TheiqppeUants,  having  possessed  witjioutail^ 
title,  are  iiable  fi>r  all  bygone  raits  and  profits. 

After  hearing  counsel,  '^  it  is  ordered  and  Sid^  Judgment 
'*  judged,  &c.  that  the  appeal  be  dismissed;  and  1730.  ^' 
^  that  liie  several  interlocutois  <lierein  compkuied 
**  i^be,  and  the  same  are  hereby  affirmed/' 

Fw  the  Appellants,  Dun.  Forbes^  C  Talbot^  Bo. 
DmuUik. 

For  ihe  Respondents,  P.  Ycrke,  Ch.  Areskine, 
Ja.  Graham. 
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17S0. 


EARL  OF 
ABEEDEBN 


EAEL  OF 
AECR  A1 
OTHSaa 


MAECR  AKB  WiLLiAM  Eabl  of  Aberdeen,  Appellant; 
William  Earl  of  March;   Ali-^ 


Hal  YBURTON,and  AndrewDun-  C 

NET,  -  ...  J 

9th  April,  IJSO. 

Assignation  —What  sufficient  intimation. 


Bespomdents. 


No«  10.  Sir  James  Hamilton  and  otjiers  purchated  the 
forfeited  estate  oi  Keir,  and  held  it  in  trust  for  be- 
hoof of  John  Stirling,  the  son  of  the  attainted  per* 
son.  These  trustees  appointed  Mr.  Hamilton  of 
Dachmount  to  the  general  charge  of  the  property ; 
in  consequence  of  which,  he  carried  on  the  whole 
management,  and  kept  a  record  of  his  transactions, 
which  was  patent  both  to  the  trustees  and  to  Mr» 
Stirling.  •  .         * 

In  17S1»  they  granted  a  bond  fi>r  L.1000  ster« 
ling  to  James  Lowis  of  Merchiestoun,  and  upon 
his  death,  John  Lowis,  his  executor,  having  called 
up  the  money,  it  was  advanced  by  the  appellant, 
who  thereupon  received  an  assignatioiv  to  the  bond. 
Of  this  transaction  Mr.  Hamilton  was  made  aware, 
and  a  note  of  it  was  entered  .by  him  in  his  book  of 
accounts. 

In  17^>  Lowis  failed,  upon  which  the  respond- 
ents, having  claims  against  him,  arrested  this  sum 
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of  L.  1000  in  the  hands  of  the  trustees^  who  there-  ^^sa. 

after  raised  a  midtiplepoinding,  in  which  both  the  barl  op 

appellant  and  the  respcmdents  were  called  as  de-  p, 

fenders.    The  respondents  insisted  that  the  assiir*  '^*^  ^' 

/«  ^       MAECH  AND 

nation  was  of  no  eflfect,  sufficient  intimation  of  it     othbes. 

not  havii^  been  given  to  the  debtors.     It  was 

found  y  that  the  notification  made  to  Mr.  Hainil-  Joiy  ii, 

<<  ton  and  entered  in  his  bode,  is  not  equivalent  to  ^^^' 

*<  an  intimation  to  the  debtors,  and  therefore  pre- 

^^  fer  the  arresters.''    This  judgment  wai^  adhered  July  S6. 

to. 

An  oflfer  was  then  made  to  prove  other  circum- 
stances tantamount  to  a  formal  intimation ;  and  the 
proof  being  allowed,  the  following  facts  were  esta- 
blished. It  appeared  that  the  appellant's  purpose 
of  purchasing  the  bond  had  been  signified  by^ 
Lowis's  agent  to  Mr.  Hamilton ;  that  Mr.  Ha-^ 
milton  had  assented  on  the  part  of  the  trustees ; 
that  when  the  assignment  was  completed,  Mr.  Ha- 
milton was  in  like  manner  informed  by  Lowis's 
agentf  and  requested  to.  pay  to  Mr.  Lowis  the  ar-* 
rears  of  interest  up  to  the  date  of  the  assignment, 
which  he  did,  and  entered  the  payment  in  his  cash 
book,  with  a  memorandum,  that  tiie  debt  was  from 
thenceforward  conveyed  to  the  appellant }  that  he 
afterwards  gave  notice  of  what  was  contained  in 
this  memorandum  to  Mr.  Stirling;  but  that  the 
assignation  waq  not  shown  or  r^ad  to  Mr.  Stirling. 

.Upcm  advising  these  depositions  and  a  hearing 
in  presence,  the  .Lords  **  found  the  qualificatums  Julys,  1799. 
'*  of  the  notifications  made  ta  Dachmount,  and 
/  marked  in  his  book,  relevant  and  proven,  to  be 

equivalent  to  an  intimation  to  the  debtors ;  -and 


It 
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iTso.      «<  therefore  preferred  the  Earl  of  Aberdeen^  the 
SAEL  OF     «  assignee.*' 

▲Bsussw       rj^  respondents  petitioned  against  this  interlo- 

lAmi.  Of    cutor,  aiguing,  that  by  the  law  of  Scotland,  inti- 

09BVA*.    nation  in  presence  of  a  notary  is  required  for  per« 

footing  the  right  of  an  assignee,  and  that  private 

July  so,  1790.  notice  is  never  eqoivaleiit  to  an  intimation.    Ttie 

Lords,  by  the  narrowest  majority,  *'  found  the  qua- 

<f  lifications  of  the  notification  made  to  Mr.  Ha- 

^<  milton,  and  marked  in  his  book,   and  other 

*^  qualifications  pleaded   upon   by   the  assignee, 

''  were  not  equivalent  to  an  intimation  to  the 

Entered        «  debtors,  and  therefore  preferred  the  creditors  ar- 

January  14^         „ 

1730.  "rosters.'^ 

The  appeal  was  brought  firom  the  interlocutor 
of  the  30th  Jufy,  1729»  and  prays  that  the  same 
^  may  be  reversed,  and  that  the  decree  of  the  2d 
**  of  the  said  July  may  be  affirmed.'^ 

Pleaded^  the  Appellant: — ^There  is  no  law 
which  requires  the  assignment  of  a  bond  to  be  pub- 
lished by  a  notorial  instrument  It  has  been  al- 
ways held  that  intimation  by  such  overt  acts,  as 
must  remove  iEdl  suspicion  of  fraud  or  collusion,  is 
sufficient  to  complete  the  assignee's  right 

Pleaded  for  the  Beepandente : — ^llie  want  of  a 
notorial  intimation  cannot  be  supplied  by  the  pri- 
vate knowledge  of  the  debtor,  £ur  less  of  the  debt- 
ct^s  agent  [Sir  G.  Mackenzie,  Tit  AseignalUme. 
Stair,  B.  III.  1 1.  $  7.]  The  cases  in  which  other 
acts  have  been  held  equivalent  to  such  an  mtima- 
ti(m  are  quite  different  from  the  present^  in  which 
the  appellant  pleads  no  more  tiian  a  private  notice 
to  an  agent 
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After  hearing  counsel,  "  it  is  ordered  and  ad-      itso. 
**  judged,  that  the  said  sentence  or  decree  of  theSOth     ooedow 
•*  July,  1729,  be  and  is  hereby  reversed,  and  that   c*adpo*ik 
««  die  said  decree  of  the  2d  of  the  same  month  be,  J^^Jj^**^^^^ 
«« and  is  hereby  revived  and  affirmed ;  and  it  is 
<<  hereby  further  ordered,  that  the  L.1000  secured 
^  by  the  bond  in  the  appeal  mentioned,  and  interest 
<<  for  the  same  from  Martinmas  173^»  be  paid  to 
<'  the  af^fieUant'' 

For  the  Appellant,  C  Talbot^  and  Bo.  JDundas, 
For  the  Respondents,  P.   Yarke^  D.  Forbes^ 
C.  Aresiine. 


James  Gordon  of  Craigland,  Appellant ; 

Patrick  Crauford,   the  ^^^^^*\^^g^f^^^[^^fg 
and  Patrick  Crauford,  the  Son,  J      ^^H^^nuvnuf. 

9»th  April,  I7SO. 

FBAUD.— Fraud  and  circiimventiQn  inferred  from  the  distreaaed 
state  of  the  granter  of  a  dispoaitioiij  the  deceitful  terms  of  the 
Imtings^  and  the  great  inequality  of  the  bargain* 


Patrick  Crauford  was,  in  virtue  of  certain  de-  No.  11* 
creets  of  adjudication,  in  possession  of  the  estate  of 
Craigkmd,  (worth  L.2S0  per  annum,)  the.  properly 
of  James  Gordon  (Appellant)  who  was  in  very  dis- 
tressed drcumsiances,  and  had  been  for  seveial 
years  a  priscmer  for  debt    Taking  advantage,  of 
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1730.      his  necessitous  situation,  Crauford  obtained  from 


ooEDON  him,  in  consideration  of  some  temporary  relief,  a 
CKAUFOED  disposition  to  the  estate  on  very  disadvantageous 
May  IS,  i78i.  terms.  The  disposition  recited,  "  that  the  same 
**  was  granted  for  certain  sums  of  money  now  and 
<*  of  before  advanced,  and  for  certain  other  onerous 
<*  causes  and  weighty  considerations  equivalent  to 
"  the  true  worth  and  value  of  the  premises.'*  At 
the  same  time  no  more  (it  was  admitted)  than 
Ij.120  had  been  paid,  and  for  this  Gordon's  bond 
was  taken. 

A  back  bond  was  granted  by  Crauford  narrating 
the  disposition,  and  declaring  tha,t  in  consideration 
thereof,  he  should  pay  to  Gordon  an  annuity  of 
L.50  per  annum  for  three  years ;  and  that  so  soon 
as  he  had  discharged  all  the  incumbrances  on  the 
estate,  but  not  sooner,  a  liferent  alimentary  pro- 
vision, to  be  settled  by  arbiters,  should  be  paid  to 
Gordon.  The  benefit  of  all  eases,  or  deductions  to 
be  'obtained  from  creditors,  was  to  belong  to  Crau- 
ford, and  not  to  Gordon.  By  a  subsequent  letter, 
Crauford  promised  to  allow  at  the  rate  of  sixteen 
years  purchase  for  the  lands,  from  which  were  to 
be  deducted  the  debts,  and  all  charges  incident  to 
the  sale  and  management  of  the  property  and  to 
the  payment  of  the  debts.  The  current  value  of 
such  estates  at  that  period  was  alleged  to  be  thirty 
years  purchase  of  the  free  rental. 

Gordon  having,  by  the  assistance  of  other  friends, 
been  released  from  prison,  brought  an  action  of  re- 
duction against  Crauford  and  his  son,  (the  estate 
having  been  conveyed  to  him  by  his  father)  for  set- 
ting aside  the  above  disposition,  on  the  ground  of 


1730.     . 

GORDON 

W. 

CRAUFORI). 
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fraud  and  circumvention,  he  repaying  with  interest 
what  money  he  had ;  actually  received  in  consider- 
ation thereof.  In  support  of  this  action,  he  argued 
on  the  several  circumstances  inferring  fraud,  ob- 
vioudy  arising  from  his  situation  at  the  time  of  the 
transaction,  and  from  the  nature  of  the  securities 
themselves  pretended  to  be  given  to  him  in  con- 
sideration of  an  absolute  conveyanceof  his  estate; 

The  Lord  Ordinary  "  having  considered  the  for-  November  6, 
"  mer  procedure,  with- the  condescendence  of  the^^^* 
"  reasons  of  reduction  given  in  for  the  pursuer; 
"  and  the  defender's  answer  thereto,  together  with 
'^  the  declaration  emitted  by  Mr.  Hamilton  of 
**  Olivestob^-'with  consent  of  both  parties,  with  the 
"  two  missive  letters  relative  thereto,  and  back 
"  bond  granted  by  Mr.'  Crauford  to  Mr.  Gordon, 
^<  and  other  writs  in  process,  finds  that  there  is  no 
/^  sufficient  evidence  adduced,  that  Mr.  Crauford, 
•*  by  any  unwarnmtable  means  induced  Mr.  Gor- 
*<  ^n  to  dispone  to  him  the  estate  of  Craigland, 
"  but  that  the  same  came  voluntarily  on  Mr.  Gor- 
'*  don's  part ;  and  therefore  finds  that  the  said  dis* 
*<  position  ought  to  subsist,  and  repels  the  reasons 
**  of  reduction  thereof  libelled  and  contained  in  the 
'^  memorial  of  condescendence  given  in  for  the  ap- 
**  pellant,  and  assoilzies ;  but  finds  that  Mr.  Crau* 
**  ford  is  bound  to  communicate  to  Mr.  Gordon  the 
**  benefit  of  any  eases  or  compositions  he  has  made 
"  or  shall  make  with  the  creditors  of  Craigland,  and 
**  declares  that  he  will  hear  parties'  procurators 
**  further  in  relation  to  tlje  particulars  pferformable 
**  by  Mr.  Crauford  in  the  execution  of  his  parts 
**  of  the  agreement ;  and  that  for  rectifying  any 
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1730. 


OOBDON 

V. 

CRADPORD. 

January  14^ 
1730. 


Entered 
January  S8, 
1730. 


Judgment 

ApnlSS, 

1730. 


<<  grounds  of  complaint  that  may  have  been  in- 
<<  cident  in  the  execution  thereof,  and  for  making 
<*  the  said  execution  more  ready  and  effectual." 

Upon  a  petition  to  the  Inner  House,  the  follow- 
ing interlocutor  was  pronounced:  *^  Find  that 
'<  there  is  no  sufficient  evidence  adduced,  that  Mr. 
<<  Crauford  by  any  unwarrantable  means  induced 
<<  Mr.  Gordon  to  dispone  to  him  the  estate  of  Craig- 
'<  land }  but  that  the  same  came  voluntarily  on  Mr. 
**  Gordon's  part ;  find  that  the  said  disposition 
^*  ought  to  subsist ;  and  repel  the  reasons  of  re- 
^  duction  libelled  and  pit^poned  there  against.^ 

The  appeal  was  brought  from  these  two  interlo- 
cutors of  the  6th  November,  1789»  and  the  14th 
January,  17^* 

The  argument  resolved  into  discussion  Upon  the 
special  facts  of  the  case. 

After  hearing  counsel,  **  it  is  mdered  and  ad- 
^*  judged  that  the  said  interlocutors  complained  of 
'*  be  and  are  hereby  reversed ;  and  the  deed  of 
'^  disposition  in  question  be  reduced ;  and  it  is 
hereby  further  ordered,  that  the  lands  contained 
in  the  said  disposition  do  stand  charged  to  the 
respondent,  Patrick  Craufwd,  the  father,  for  the 
money  by  him  paid  for  the  said  estate,  or  for  dis- 
<<  encumbering  the  same,  together  with  interest  for 
"  such  money.'* 
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For  Appellant,  P.   Yarie^  Dun.  Forbes,  Bo. 

JDundas. 
For  Respondents,  C  Talbot,  C.  Aresiinef  Will. 

Hamilton. 
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17S1. 


J(ms  Cajule  of  Cavers,  Esq. — Appellant. 
John  Haldane  of  Lanark^  Esq. — Beapemdent. 

\5th  March,  VJSX. 

WRiT.-i*-Act  1681^  c.  5.  What  an  insufficient  designation  of  a 
witnesa  to  a  bond. 


CARRE 

V. 

HALDAME. 


[Bmoe^  p.  1.     Mor.  Diet.  p.  16934.3 


Jakes  Law  executed  a  bond  for  L.500  Scots  in   No.  12. 
&vour  of  John  Carre,  the  appellant     After  LaVs      ^^®^- 
death,  Carre  obtained  a  decree  of  adjudication  up* 
on  the  bond  against  certain  lands,  in  which  he  had 
been  infeft,  and  upon  this  adjudication  raised  an 
action  of  mails  and  duties  against  the  tenants. 

Posterior  to  the  adjudication,  James  Law  (son 
and  heir  tp  the  granter  of  the  bond)  sold  and  dis- 
poned the  lands  in  question  in  favour  of  John  Hal- 
dane^ the  respondent,  who  thereupon  brought  an 
action  of  mails  and  duties  against  the  tenants,  and 
likewise  a  reduction  against  the  appellant,  con- 
cluding to  have  his  bond  and  the  adjudication  fol- 
lowing, on  it  set  aside,  on  the  ground  (among  other 
reasons)  that  the  subscribing  witnesses  were  not 
designed  in  terms  of  the  act  1681,  c.  ^r  The  de- 
signation was  as  follows :  '*  Before  these  wituessesy 
*<  Gilbert  Ellet,  inserter  pf  the  sum,  and  Archibald 
**  Nilson,  serviter  to  the  laird  of  Cavers." 

The  Lord  Ordinary,  by  interlocutor  of  this  date,  November  lo, 
reduced  the  bond  and  adjudication,  and  ordered 
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CAKBE 

V. 

HALDANS. 

Entered 
January  S8> 
1730. 


^'^^^'  the  tenants  to  pay  the  rents,  &c.  to  the  respondent. 
This  judgment  was  three  times  brought  under  re- 
view of  the  whole  Court,  and  as  often  adhered  to.  * 

The  appeal  was  brought  from  the  interlocutors . 
"  of  the  10th  and  23d  November,  and  7th  and  l6th 
"  December,  1714." 

Pleaded  for  the  Appellant :— It  being  offered  ta 
be  proved  that  both  witnesses  were  servants  of  the 
laird  of  Cavers,  the  single  designation  of  "  servitor^ 
is  evidently  applicable  to.  both.  It  is  obvious  that 
the  writer  of  the  deed  so  intended  it,  and  at  all 
events  the  error,  which  consists  only  of  the  omis- 
sion of  the  letter  s  at  the  end  of  the  word  "  ser- 
vitor," can  amount  to  no  more  than  mHum  scrip- 
tarts. 

The  bond  having  been  granted  for  *a  valuable 
consideration,  viz.  money  actually  lent,  and  the' 
question  being  with  a  purchaser  who  acquired  the* 
lands  under  burden  of  this  debt,  the  act  ought  to 
be  construed  as  favourably  as  possible.  The  only 
object  of  the  act  was  to  prevent  frauds  in  the  exe- 
cution of  deeds,  and  there  is  here  not  the  least  sus-' 
picion  or  allegation  of  aiiy  fraud. 

Pleaded  far  the  Respondent : — ^The  witnesses  are 
not  designed  in  terms  of  the  statute.  Its  words 
are  imperative,  and  expressly  exclude  all  proof  to 
supply  a  defective  designation. 

Afler  hearing  coimsel,  **  it  is  ordered  and  ad- 
<*  judged,  &c.  that  the  appeal  be  dismissed,  and 
<^  that  the  said  interlocutory  sentence  or  decree 
"  made  by  the  said  Lord  Ordinary,  and  the  several 
"  interlocutors  of  the  said  Lords  of  Session  in  af- 


Judgment 
March  15^ 
1731. 
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finnance  thereof  be,  and  the  same  are  herebv       i^^^* 


affinnecL"  -  bokthwick 

V. 
.  BOATHWICK. 

For  AppeUantf  C.-Talbot  and  J".  Crrahame. 
For  Respoudent,  Ihm.  Forbes,  and  WiU.  JEfo- 
miUon. 


LiLiAS  BoRTHWicK,  Appdlont ; 

John  Borthwick  of  Cruikston,  Esq.  Respondent. 

I9ih  March,  1731. 


TAILZIE.— Act  I685>  c.  21^.  An  entail^  oontaining  prohibitory 
and  irritant  dansea  de  now  cantrahendo  debUum,  having  been 
executed  before  the  date  of  the  act  1685^  but  not  followed  by 
infefbnent  until  after  it>  an4  not  recorded  in  terms  of  that 
acty— found  not  to  debar  the  heir  firom  granting  bonds  of  pro- 
Tision  to  his  younger  children. 


[FoL  Diet.  II.  p.  434.     Mor.  Diet.  p.  15556.] 


Bt  an/entail  of  the  Jands  of  Overshiels,bearuig  date   No.  13. 
the  23d  May,  1685,  the  heirs  are  prohibited  under 
imtant  and. resolutive  daiises,  '^to  contract-any 
*<  debts,  or  yet  to  do  any  deed  whereby  the  same 
:  '*  may  be  apprised  or  evicted  or  adjudged  £rom 
:  ^  them.''    l^ere  is  no  mention  in  the  deed  of  any 
power  of  making  provisions  for  wives  or  children. 
.The  deed. which  contained  a  clause  dispensing  with 
ddivery,  remained  in. the  granter's  custody  until 
.his  death  in  1687*    It  was- registered  in  the  books 
of  council .  and  session  on  the  7th  January  in  that 
/year,  but  ..was  not  recorded  in  the  Renter  of 
..Tailzies.  . 
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^^31.  John  Borthwick  (the  a{^ellanfs  father)  having 


BORTiiwicK  succeeded  as  heir  under  this  entail,  granted  a  bond 
BOKTHWK^.  of  provision,  whereby  he  bound  himself,  his  heirs 
of  entail  and  successors  in  the  said  estate,  to  pay 
7000  merks  to  his  daughter  lilias.     He  was  suc- 
ceeded by  the  respondent 

The  appellant  brought  an  action  to  have  it  found 
that  she  was  entitled  to  the  above  portion,  and  that 
it  was  a  burden  on  the  estate  of  Overshiels.  She 
pleaded,  that  by  the  general  prdiibition  upon  the 
heirs  of  entail  to  contract  debt,  they  are  not  re- 
strained from  givii^  reasonable  provisions  to  their 
children  ;  that  this  was  no  entail  before  the  act  of 
Parliament  1685>  because  not  complete^  by  infefi- 
ment  before  that  period,  and  therefore  was  un- 
doubtedly liable  to  the  regulations  of  that  act,  and 
could  not  be  allowed  unless  recorded  in  terms  dT 
it ;  that  supposing  it  had  really  been  an  entail  be- 
fore the  date  of  the  act,  yet  until  it  was  recorded, 
the  prohibitory  and  irritant  clauses  thereof  could 
not  be  effectual. 

It  was  answered,  that  the  provisions  and  prohi- 
bitions of  the  entail  must  be  effectual  against  the 
afypdkmt,^  aad^afl'  the  'otli€»r  creditors  of  the  gnttiter 
of  4lie  boiidxxf  prowdmi'andllis  heirs  (rf*  entail,  be- 
cause although  the  Mtatl  was  nM;  ireeorded  in  terms 
of  the  act  1685^  yet  ^being  fbur  days  prior  In  date 
to  that  act,  it  did  not  M  within  its  effect 
The  case  being  reported  by  the  Lord  Ordinary, 
Feimaryii,  ^^  Coort  found  «^  that  (he  deed  of  entail  is  to 
1730.  cc  be  considered  as  made  befbre  the  act  of  Parlia- 

''  ment  1685,  and  that  the  said  deed  of  entaU  dis- 
<^  ables  die  heir  of  «ittail  from  contractii^  debts, 
<<  and  granting  bonds  of  provision  to  their  child- 
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"  ren  }*'  and  remitted  to  the  Lord  Ordinary  to  pro-       ^^^^' 


ceed  accordingly,  who  assoilzied  the  defender,  and  bobthwick 
decerned*  bo&thwick. 

The  appeal  \irasi)roii^t  from  these  interlocutors  Entered 
of  the  11th  and  «l8t  February,  1730.  {}^«^  ^> 

Pleaded  Jar  the  Appellant  :^^1.  As  there  is  a 
natural  obligation  on  parents  to  make  provision  for 
their  childrein,  a  reasonable  provision  made  in  exe- 
cutiim  of  that  obligation,  cannot  properly  be  called 
contracting  debt,  and  consequently  does  not  fall 
under  the  prohibition,  which  is  intended  only  to 
hinder  incurring  debt  unnecessarily ;  and  this  the 
rather  that  when  it  is  intended  to  limit  heirs  of 
entatlt  in  respect  to  their  power  of  providing  wives 
or  children,  particular  clauses  are  usually  inserted, 
disahling  them  to  give  laiger  provisions  than  are  in 
the  d^ed  of  entail  specified.  There  being  no  such 
clause  in  the  entail  in  question^  it  seems  a  neces- 
sary inference  that  the  granter  intended  to  leave 
liis  successors  at  liberty  in  this  respect 

£.  The  entail  not  having  been  r^stered  in  terms 
fif.liie  .act  .l66fi,  liie  prohibitions  contained  in  it, 
ndudi  Atherwise  might  affect  tiie  appellant,  must 
.fidl  to  the  ground.  For  even*  admitting  that  this 
statute*  does  not  affect  entails  that  were  perfected 
before  &e  date  of  it,  yet  the  deed  in  question, 
though  signed  four  days  before  the  date  of  the  sta- 
tute, was  not  perfected  by  infeftment,  so  as  to  make 
the.oonditions  of  it  Conditions  of  the  fee  until  many 
years  afterwards ;  it  liavingremained  in  the  grant^s 
hands  tilUiis  death,  subject  to  a  power  of  alteration, 
and  also  capable  of  being  made  effectual  by  regis- 
tration. It  cannot  tiierefore  be  said  that  this  deed 
constituted  an  entail  at  the^  date  of  the  act  of  par- 
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1731.  liament ;  and  if,  after  that  statute,  the  granter  had 
BOftTHwicT  intended  to  cany  on  his  design  to  perfection^  he 
•oRTHwicK.  ought  to  have  registered  it. 

Pleaded fw  the  Respondent: — 1.  The  prohibito- 
ry clauses  in  the  deed  are  general  against  all  debt 
and  deeds,  by  which  the  lands  entailed,  or  any  part 
thereof^  could  be  evicted,  and  consequently  com- 
prehend bonds  of  provision  to  children  as  well  as 
other  debts ;  and  however  it  might  be  a  duty  for 
the  appellant's  father  to  provide  for  her,  yet  that 
provision  ought  to  have  been  out  of  his  own  estate 
only.  He  had  no  power  over  the  estate  in  ques- 
tion to  charge  it  with,  debts ;  and  the  respondent 
does  not  claim  under  him,  but  by  a  title  paramount 
to  him. 

S.  The  entail  having  been  made  four  days  heiore 
the. date  of  the  statute,  (which  r^ulates  entaUs 
thereafter  to  be  made,)  is  as  much  prior  thereto,  as 
if  it  had  been  made  any  number  of  days  or  years  be- 
fore, that  act  having  no  retrospect  If  an  act  were 
to  be  carried  back  one  day,  it  would  be  impossible 
to  fix  the. period  of  its  commencement.  .Besides, 
no  act  of  parliament  is  by  the  law  of  Scotland  to 
take  place  till  forty  days  after  its  date ;  and  it  can- 
not be  doubted,  that  entails  made  before  that  act 
were  good  and  effectual,  though  not  registered. 

Every,  person  dealing  with  the  possessors  of  the 
estate,  had  sufficient  notice  of  the  restrictions  un- 
der which  they  lay*  The  entail  was  recorded  in  the 

.  books  of  Council .  and  Session  in  I687.  A  charter 
was  granted  of  thei.  lands  and  sasine  taken  upon  it, 
in  which  were  contained  verbatim  the  several  clauses 
against  contracting  debts ;  which  sasine  was  like- 

.  wise  duly  registered. 
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After  hearing  counsel,  "it  is  ordered  and  ad-       ^73i. 


"judged,  &c.  that  the  interlocutors  complained  of  borthwick 
"  be  reversed ;  and  it  is  hereby  declarecj^  that  the  borthwick. 
"deed  of  ent^l  made  by  Mr.  John  Borthwick,  the  Jft^Ta 
"  23d  May,  1785,  did  not  disable  the  heir  of  en-  i7Si. 
"  tail  from  granting  the  bond  of  provision  in  the 
"  pleadings  mentioned  to  the  appellant ;  and  that 
"  she  is  therefore  entitled  to  the  sum  of  L.  388, 17s. 
"  with  interest,  from  the  first  term  of  Whitsunday 
"  or  Martinmas,  after  the  death  of  her  father;  and 
"  it  is  hereby  further  ordered  that  the  said  sum 
"with  the  interest  thereof,*  be  paid  to  the  appel- 
"  lant  accordingly/' 

For  Appellant,  Dun.  Forbes,  and  C.  Talbot. 

For  Respondent,  P.  Yorke,  and  WtU.  HarnU- 


•  HUB  revenal  it  nol  noticed  in  the  reporti.  It  ie  mentioned  by 
Snkiney  (B.  III.  t.  8,  §  SO.)  where  he  explains  the  .doctrine  involved 
in  ike  judgment  of  the  Court  of  Session.  As^  however^  that  judg- 
incnt  proceeded  on  the  first  brandi  of  the  argument  given  ab6vei  the 
^f^aaim  of  the.Honae  of  Lords^  (if  it  is  rightly  saj^msed  to  have  pro- 
ceeded only  on  the  second  branch  of  the  argument^)  would  appear 
not  to  have  the  efl^t  of  interfering  with  that  doctrine. 

hi  the  printed  dues  rtference  is  made  to  a  previous  decision  of  the 
^^  of  Session,  in  a  question  arising  oat  of  the  same,  entail ;  (Jean 
^t,  APlict.of  Borthwick  of  Uartside  v.  Borthwick  of  Crookstone; 
I^ber  27,  1726.  Rem.  Dec  No.  90.  Mor.  Diet.  p.  15554.)  in 
^*^,  being  a  daim  by  a  widow  (mother  of  the  appellant)  for  a  life- 
rait  provision  made  to  her  by  her  husband,-  the  heir  of  entail,  '^  the 
"  Web  found  that  the  bond  of  annuity  is  comprehended  under  the 
'*  prohibitive  clause  in  the  tailzie^  but  sustained  the  said  bond,  in  so 
^  as  the  same  can  be  supported  by  a  terce."  The  report  further 
^n>  that  **  betwixt  these  parties  the  question  oecurred— If  tailsies, 
Joade  before  the  act  1^5,  fall  to  be  regulated  thereby,  so  as  to  be 
Qief&ctnal  against  creditors^  if  not  registered."  "  The  Lords  sus- 
sed the  tailzie,  though  not  recorded  conform  to  ihe'act  of  parli« 
Hoe^t  1685,  in  respect,  the  same  was  gramted  before  the  act.".  This 
^»e  was  not  carried  to  the  House, of .JUnrda.;, otherwise  upon  the 
Pinciples  which  are  supposed  to  have  regulated  the  dedsioa  in  the 
PKsent  appeal,  the  latter  judgment  would  have  been  reversed. 
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'731.      M  Lorda^  of  the  28th  November  and  29th  of  De- 

coTLAE     <<  cember  foUowingt  adhering  to  the  said.fonner 

MAXWELL.   *^  interlocutory  sentence,  be  revived  and  affirmed.'' 

.    For  Appellants,  Dun.  Forbes  and  C  Talbot. 
For ,  Respondents, .  P.    Yarke .  and  A.  Hwme 
Campbell. 


Sib  William  Gordon,  Bart.  Appellant ; 

LuDovicK  Gordon,    Merchant  in^jgespandent. 
Elgin,         ....        J       ^ 

5tb  April,  1781. 

PB0CB88— BBS  JUDICATA— A  party  having  been  prosecuted  be- 
fore the  Court  of  Justiciary^  on  a  criminal  charge^  cancluding 
likewise  for  damages  and  expenses^  and  acquitted^— found  to 
be  still  subject  to.  a  civil,  action. 

OATH  OF  PABTT«--Found  to  be  discretionary  with,  the  Court 
whether  or  not  to  grant  commission  for  taking  the  oath  of  a 
party  who  was  out  of  Scotland  at  the  time. 


No.  15.  Sir  William  Gordon  was  prosecuted  before  the 
Court  of  Justiciary  at  the  instance  of  Ludovick 
Gordon,  (with  concurrence  of  the  Lord  Advocate) 
on  a  charge  of  having  assaulted  and  violently  taken 
from  him,  two  bills  for  the  several  sums  of  L.68 
and  L.25,  due  to  him  by  Sir  William,  and  certain 
other  small  articles*  The  libel  also  contained  a 
conclusion  for  the  private  interest  of  damages  and 
expenses^  tO:  which,  upon  going  ix)  trial,  the  indict- 
.meat  was  restricted*. .  Sir  William  was  acquitted. 
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Thereafter  Ludovick  raised  an  action  againat  ^^^^- 
him  in  the  Court  of  Session,  for  restitution  of  the'  o^rdoh. 
above  property,  and  likewise  for  payment  of  L.100  gorson. 
in  name  of  damages  and  expenses.  Sir  William 
having  appeared  by  counsel  and  denied  the  charge, 
the  pursuer  offered  to  prove  the  same  by  reference 
to  his  oath.  Sir  William,  being  in  London  at  the* 
time,  prayed  that  a  commission  might  be  granted 
for  taking  his  oath  there,  on  the  ground  of  ex- 
treme inconvenience  and  detriment  to  his  private 
affairs,  without  which  he  could  not  then  come  to 
Scotland.  This  being  twice  refused,  he  again 
prayed  that  .a  commission  might  be  jgranted,  and 
iiirtfier  stated  in  defence,  that  a  criminal  action 
having  been  brought  against  him  at  the  pursuer's 
instance, .  not  only  for ;  punishing  his  alleged  vio-^ 
lence,  but  likewise  for  compelling  him  to  pay  the 
piursuer's  damages,  from  which  he  had  been  fully 
acquitted,  no  new  suit  either  civil  or  criminal, 
could  competently  be  raised  against  him. on  the 
same  point. 

The  pursuer  having  insisted  on  his  being  exa« 

mined  in  presence  of  the  Court,  their  Lordships 

"  refused  to  grant  commission,  abd  held  the  de-Feb.26,i7«9. 

<*  fender  as  confessed^"  &c.      Several    petitions 

against  this  judgment  were  refused^  and  of  this 

date  the  Lords  *'  ordained  thepursuer  to  give  his  Feb.  ii,  irso. 

**  oath. in  supplement."    The  pursuer's  oath  bemg 

accordingly  taken,  the  Court  found  .5<  it  proven, 

**  that-the  defender .  seized  upon  and  took  from 

*'  Ludovick  Gordon, .  the  pursuer,  in  Novemberi 

^*  171^9  two  bills  drawn  by  him  upon  and  accepted 

^^  by  ilie  defender,  for.L.93  sterling,  and.find.the 

1 
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1731. 


GOBDON 

V. 
OOEDON. 


Entered 
March  6j 
1730. 


t€ 


t€ 


•C 


€t 


*^  defender  liable  fi)r  the  same^  with  interest  from 
'^  that  time ;  and  find  it  also  proven  by  the  said 
<<  oath,  that  the  defender  is  justly  owing  L.6  ster- 
**  ling,  as  value  of  herring  barrels,  and  ordain  the 
said  Ludovick  Gordon  to  give  in  a  condescen- 
dence of  the  value  of  his  jockey  coat,  sword,  and. 
**  switch,  and  of  the  expense  of  suit,  and  of  the 
expense  of  the  said  Ludovick's  journeys  to 
Edinbxu'gh.''  These  articles  were  afterwards 
taxed  to  L.800  Scots* 

The  appeal  was  brought  from  the  interlocutors 
of  the  a6th  February,  13th  June,  Sd  July,  31st 
November,  17^>  and  the  11th,  ISth,  17th,  and 
days  of  February^  17S0. 
Pleaded  Jbr  the  Appellant  :^1.  The  facts 
chaiged  as  the  foundation  of  the  suit,  are  utterly 
untrue,  and  neither  are  nor  can  be  proved  by  anj 
I^;al  evidence* 

2.  The  appellant  having  been  tried  for  the  same 
&cts  before  a  supreme  and  competent  court,  and  ac- 
quitted even  from  the  demand  of  damages  and  ex- 
penses, no  new  action  can  be  brought  against  hitn. 
For  if  judgment  had  been  given  against  him  in  the 
former  action,  which  was  competent  for  recovery  a£ 
the  articles  now  claimed,  and  of  damages,  no  civil 
action  would  thereafier  have  remained ;  whence  it 
is  plain,  that  not  only  the  vindi^a  crminaUe^  but 
the  interesse  civiUs  of  the  respondent,  was  then 
brought  into  judgment.  Judgment  having  been 
given,  it  became  res  judicata^  and  the  same  thing 
could  not  again  be  brought  forward  under  any 
form  of  action  whatsoever ;  for  it  would  be  most 
unreascmable  that  a  party  should  be  concluded  by 


CASES  ON  APPEAL  FROM  SCOTLAND.      6S 

a  judgment  against  him,  and  yet  that  a  sentence      ^^^^- 
acquitting  him  should  profit  him  nothing,  but  leave     <»oei>on 
hun  still  sulgect  to  a  new  action.  oobdon. 

S.  Hie  appellant,  having  been  necessarily  de- 
tained in  London  by  important  private  af&irs, 
ought,  according  to  the  common  rules  of  justice 
and  the  practice  in  like  cases,  to  have  been  idlowed 
a  commission  for  taking  his  oath,  which  he  was, 
and  stiU  is  ready  to  emit,  although  he  apprehends 
that  he  cannot  now  be  compelled  to  do  it,  for  the 
respondent  having  in  his  former  action  made  choice 
of  his  manner  of  proofs  viz.  by  witnesses,  and  sui^ 
fered  the  case  to  go  to  judgment  upon  their  evi- 
dence, no  other  proof  should  be  allowed  him. 
There  is  no  instance  where  a  commission,  in  the 
case  oi  a  person  who  was  necessarily  out  of  the 
jurisdicticm  of  the  court,  was  refused. 

4.  The  allowing  the  respondent  to  prove  bis 
daim  by  his  own  oath,  after  he  had  relied  on  the 
iqipellanf s  oatbt  in  place  of  all  further  proof,  has 
no  foundation  in  law,  and  is  quite  without  prece* 
dent. 

Pleaded  Jbr  the  Bespandent  :^1.  The  oath  of 
the  party  is  l^al  evidence,  and  if  he  declines  to 
give  his  oath,  the  &ct  is  justly  considered  as  ad* 
mitted. 

5.  Although  there  had  been  no  foundation  for  the 
charge  of  vidience,  and  breach  of  the  peace,  on 
which  the  criminal  action  was  raised,  yet  the  bills 
accepted  by  the  appellant,  might  still  have  been 
due ;  and  if,  fiom  his  oath^  which,  by  the  law  of 
Scotland,  is  the  most  decisive  mean  of  {Mrdof  in 
civil  causes,  for  restitutiofi  or  reparation,  it  could 
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^^^^'       be  established,  that  the  appellant  truly  owed  that 

oo&Dox     money,  or  that  the  articles  were  in  his  possession, 

oo&DOK.     the  acquittal  from  the  criminal  complaint  could  be 

no  reason  for  his  not  being  compelled  to  pay  the 

cixil  debt. 

The  appellant  having  once  consented  to  be  ex- 
amined, could  not  afterwards  plead  the  former  suit 
as  a  bar  to  this  action. 

S.  It  is  discretionary  in  the  court,  by  way  of  in- 
dulgence, and  upon  cause  shown,  to  grant  a  com- 
mission for  taking  the  oaths  of  a  parly;  and  as  in  the 
usual  case  he  is  examined  by  one  or  all  of  the  judges 
in  the  presence  of  the  counsel  and  agents,  who 
have  a  liberty  of  cross-exatpining,  it  was  a  much 
more  effectual  way  to  find  out  the  truth,  to  have 
him  examined  in  that  way,  than  upon  a  commis- 
sion, where  the  interrogatories  must  be  previously 
settled,  and  the  examination  confined  to  them.  It 
may  be  necessary,  also,  to  confront  the  party  with 
other  persons  who  know  any  thing  of  the  subject 
matter. 

4.  The  appellant  having  been  indulged  from  time 
to  time,  for  above  two  years,  with  an  opportunity 
to  give  his  oath,  and  neglected  it,  the  chai^  was 
tBkea.pro  anffesso^  but  the  court  properly  tendered 
the  oath  to  the  respondent  for  their  further  satis- 
faction. 
Judgment  After  hearing  counsel,  "it  is  ordered  and  ad* 

Apr9  5,i73i.  « judged,  &c.  that  the  appeal  be  dismissed,  and 

"  that  the  several  interlocutors  therein  complained 
**  of  be,  and  the  same  are  hereby  affirmed."  - 

For  Appellant,  C.  Talbot,  Will.  Hamilkm^  and 
A.  Hume  Cam^pbeU. 

For  Respondent,  P.  Yarke,  and  Dun.  Forbes. 
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John  Neilson  of  Chi^pel,  and^i  ^      « 

James  Lanrick  of  Ladylands,    J     ^^         ' 
John  Murray,  et  aUi^  Beapondewts. 

14ith  March,  1738. 

■  » 

Fiabp— A  wife  having  in  her  marriage  contract  conveyed  her 
ertate  in  fitvonr  of  rher  hoUband  and  herself  in  conjunct  fee 
and  liftrent,  and  the  survivor  of  them«  and  the  heirs  of  the 
marrii^;  the  fee  was  £9und  to  be  in  the  husband^  although 
the  wife  survived,  and  there  were  no  heirs  of  the  marriage  en- 
titled to  succeed  under  the  contract. 

SflBvicx  OP  HBIB8— >PAPi8T— A  general  service  as  nearest  heir 
PwUfiitant  to  the  husband,  found  to  be  a  sufficient  title  to 
csny  the  fee  aettlad  in  the  marriage  contract,  the  children  of 
the  marriage  being  Papists,  and  therefore  l^;ally  disqualified 
from 


NEILSON 

V, 
MURRAY. 


The  lands  of  Conheath  descended  to  two  heirs  ^q.  16. 
portioners,  of  whom  Elizabeth  Maxwell,  a  papist, 
had  by  her  first  marriage  two  sons,  John  Murray 
(the  respondent)  who  was  a  protestant,  and  James  a 
papist  .  She  entered  into  a  second  marriage  with 
Gilbert  McCartney,  and  by  the  marriage  contract 
she  conveyed  her  half  of  the  said  estate  (although 
she  had  neither  been  infeft  herself,  nor  served  heir 
to  her  father,)  <'to  the  said  MCartney  and  herself, 
*^  in  conjunct  fee  and  liferent,  and  the  survivor  of 
them,  and  the  heirs  of  their  bodies,'  begotten  of 
the  future  marriage,  whiqh  failing*'— <— then  fol- 

VOL.  I.  F 
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^^^       lowed  a  blank  which  was  never  filled  up.*    She 
KiiLsoK    survived  MCartney,  and  had  issue  of  the  marriage, 
MUBBAY.    a  son  William,  and  a  daughter,  who  were  both  pa- 
pists. 

Thereafter  she  made  a  conveyance  of  the  estate 
in  favour  of  James  her  second  son^  which  she  pre* 
vailed  on  her  son  William  McCartney  to  make  ef- 
fectual, by  granting  a  disposition  of  all  right  which 
he  might  have  under  his  father's  marriage  contract. 

Jc^  Murray,  having  served  heir  to  his  grandr 
father,  raised  an  action  of  reduction  for  setting 
aside  this  disposition,  on  the  ground  tiiat  it  was 
null  and  void^  by  force  of  the  acts,  1695,  c.  96, 
and  1700,  c.  3,  William  the  granter  of  it  being  a 
'    papist 

The  Lords  rqpelled  an  objection  of  /m  tertii 
pleaded  against  the  pursuer,  aod  found  tlie  grounds 
of  reduction  relevant  and  proven,  and  reduced  ac- 
cordingly.   This  judgment  was  affirmed  upon  ap* 
Feb.  16, 1786.  peal  in  the  House  of  IxMrds^t 

Upon  petitioning  to  have  the  judgment  of  the 
House  of  Lords  iqppliedt  a  new  title  was  set  up  by 
the  iqppeUautSr  who  now  £Dimded  <m  a  coavejranoe 
by  J^izabeth  Maxwdl  in  dieir  &vour,  of  sevemd 
apprisings  afifectiDgf  the  6ttatc«  Vaiions  proceed* 
ings  ensued^  inidiidi  objections  were  stitfed  to  the 
validity  of  the  i^prisings,  and  of  these  convey- 
ances. It  seems  only  neoessary  to  n<^ce  the  fial- 
lowing  points^ 

•  TJ^  lenai  of  Uie  dee^  do  not  oeeui  viibBliia  in  the  ippeil  oomb. 
They  iio  given  abore  is  quoted  by  Mr.  Bobertaon  in  his  r^ort  of 
the  first  brtndi  of  the  esse,  referred  to  inf nu 

f  Vide  BobtttKA*^  Appstl  CiMB^  No(i  Its. 
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TTie  reaponddnt  pleaded  that  by  the  marriage      ^7^- 
aettleinent  betwixt  i^izabeth  Maxwell  and  Grilbert    MxiLtoM" 
M<]!artiiey,  ihe  fee  of  the  estate  was  vested  in  the    uvmat. 
husband,  upon  whose  death  it  might  have  de* 
scended  to  the  heirs  of  the  marriage>  had  they  not 
been  incj^ahle  of  inheriting,  and  that  therefore  the 
right  of  succession  to  the  estate  devcdved  upon  his 
next  heir,  Agne^  (a  daughter  by  a  previous  mar- 
riage,) who  had  been'  served  nearest  protestant 
heir  to  imn  j^-^hat  the  respondent  had  obtained  a 
conveyance  fiom  her  of  all  right  which  her  &ther 
had  aoqinred  fay  his  marriage  contract.  In  virtue  of 
iriucfa  conveyance  he  was  entitled  to  die  estate. 

To  this  the  appellants  answered,  that  Agnes 
M'Cartney,  not  being  the  issue  of  her  father^  se- 
comd  mairisi^,  could  have  no  chum  to  the  estate 
settled  in  the  ccmtract  of  marriage.  The  estate 
faavii^  been  diiqNmed  to  GKlbert  McCartney  in 
coBJanct  fee  and  liferent  widi  Elizabeth  her- 
self^ and  kmgest  liver  of  tiiem,  and  Elizabeth 
faa;ving  survived  her  husband,  the  fee  necessarily 
naasainod  in  her  who  was  yet  alive^  and  must  .(had 
Ab  not  sold  the  estate)  have  descended  to  the  heir 
€£4be  marriage^  not  an  heir  of  proiMon  to  die  fa- 
ther, but  as  heir  of  provision  to  her* 

Bat  even  supposing  the  fee  to  have  been  in  Gil- 
berti  so  that  upon  the  failure  or  mcapadiy  of  the 
lime-  of  die  marriage,  it  wovAd  have  devolved  upon 
his  next  heir,  still  Agnes  could  not  carry  a  right  " 
to  it  by  a  general  service  as  heir  of  line  to  her  fe- 
ther,  but  ought  to  have  been  saved  heir  of  provi- 
sion under  the  marriage  contract ;  in  which  case 
the  death  or  incapacity  of  the  children  of  the  mar- 
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'^^^      riage  most  have  been  proved,  and  the  contract  it- 

xEiLfov    g^]f  produced  before  die  inqoest,  and  evidence 

MuamAT.    given  that  she  was  die  next  heir  entitled  to  be 

served  under  it ;  but  nodiii^  rfall  this  was  dcme; 

and  therefore  her  service  as  hdr  in  general  of  line 

to  her  fadier  could  not  be   eflfectnal  to  cany  a 

right  to  the  estate ;  so  that  never  having  made  up 

a  sufficient  tide  herself  the  conveyance  by  her  to 

the  respondent  was  void* 

Jiii3r90,i79s.     The  court  fouud  ^  that  the  general  service  is  a 

<*  good  tide ;  the  pursuer  (respondent)  proving 

<<  that  the  children  of  Gilbert  MCartnejr's  second 

<<  marriage  were  reputed  papirts,  and  bred  in  po- 

'<  pi^  familie^.'^ 

In  a  petition  against  this  judgment,  it  was  fup- 
dier  stated,  diat  die   conveyance  by 


Maxwell  in  favour  of  her  second  husband  ought 

to  have  no  effect,  inasmuch  as  the  onerous  cause 

in  consideration  of  which  it  had  been  granted,  viz. 

a  jointure  out  of  his  estate,  had.  never  been  enjojred 

Feb.  18, 1789.  by  her.    The  court  '*  repelled  the  objection,  that 

<<  the  onerous  cause  of  die  lands  being  di^KXied 

<<  by  the  said  flizabetb  Maxwell,  was  a  jointure 

**  she  never  enjoyed,— ^^and  found  that  McCartney, 

"  the  husband,  was  fiar.'* 

Entered  Feb.      The  appeal  was  brought  from  several  interlocita- 

^®'  ^^^'*       tors  of  the  28di  June,  «Odi  July,  17*8,  die 

day  of  January^  18fli  and  22d  February,  *  I7S9, 
2^th  July,  and  day  of  November,  1790,  and 

5tii  February,  17SI. 
Judgment         After  hearing  counsel,  ''it  is  ordered  and  ad- 
M»rdi  14,      ,.  judged,  &c.  that  the  appeal  be  dismissed,  and 
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**  that  the  several  interlocutory  sentences  therein       ^^^^- 


complained  of  be  affirmed/.'  Hamilton 


For  Appellants,.  P.  Yorke,  Dun.  Farbw,  R.  co^'akyXc. 

JOundas^  Ch.  Areskine. 
For  Respondents,  C.  Ihlbat,  and  WUl.  HamU- 

torn. 


Captain  Alexander  Hamilton,  Appellant ; 
The    Lords    Directors    of   the^ 

Dutch  East  Jndia   Company.  Ijg^^^,^^^ 

and  William  Drummond,  their  j 


Factor, 


4/A  AprU,  17S2. 


F^OBmoN— -pRocxss-^BKs  JUDICATA— >Tlie  final  sentence  of  a 
'   competent  oonrt  in  a  foreign  state^  fbrms  a  sufficient  defence^ 


•     / 


t  •T" 


[FoL  Diet.  I.  p.  S8S.     Mor.  Diet.  p.  4548.] 


A  VESSEL,  of  which  the  appellant  was  a  proprietor,   No.  I7. 

was  seized  by  the  Dutch  East  India  Company,  on 

a  charge  of- contraband  trade,  and  c(Hidemned  in 

the  court  of  Malacca.   .An  appeal  was  taken  to      i^ii. 

the  H^h  Court  of  Batavia,  by  which  the  sentence 

was  affirmed* 

Somer  years  afterwards  part  of  the  cargo  c£  a      172s. 
Dutch  East  India  ship,  which  was  wrecked  on  the 
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^^^^      coast  of  Scodaod,  faanring  been  brought  into  die 
■AMiLTOM  Court  of  Admiralty,  the  appellant  arrested  the 

in  DUTCB  same  in  the  hands  of  the  Court  for  satisfaction  of 

JomVavt^Bk.  ^  damage  whidi  he  alleged  he  had  ralfered  by 
the  illegality  of  the  above  confiscation.  It  was 
dbjedted  to  tMs  claim ;  lst»  That  the  Court  of 
Admiralty  had  no  jurisdiction  over  the  respondents  ; 
2d,  That  the  competent  Courts  had  decided  the 
confiscation  to  be  legal,  and  that  their  sentence 
must  be  held  res  judicata. 

jAn.8S,i7sa  The  objection  to  the  jurisdiction  was  repelled 
in  the  Court  of  Admiralty,  and  does  not  appear  to 
have  been  pressed  in  the  appeal.  The  defence  of 
res  judicata  wb^  likewise  repelled  by  the  judge 
admiral,  and  a  proof  allowed  to  the  appdlant  of 
certain  circumstances  relating  to  the  confiscation 
of  his  vessel.    This  judgment  was  adhered  to. 

The  case  was  brought  under  review  of  the 
Court  of  Session  by  a  bill  of  suspension  and  action 

July  84, 1731.  of  reduction,  and  upon  advising  informations  and 
a  hearing  in  presence,  the  Lords  <<  sustained  the 
'*  reason  of  suspension  of  res  judicata^  and  r^eUed 
'*  the  objection  c^  incmnpetency  and  iniquity/' 
This  judgment  was  adhered  to. 
The  appeal  was  brought  from  the  interlocutors 

Enimd  Jan.  of  the  3ith  and  27th  July,  and  23d  December^ 

^'  *^^       1732- 

i^eadedf^  the  Appellant  .^^^iio  sentence  piD^* 
Qounced  in  one  country  can  be  res  judicata  in  an- 
other, (MT  have  any  authoritative  force ;  for  it  is 
the  power  of  the  judge  that  gives  the.  force  of  re0 
judicata  to  any  decree ;  but  that  power  or  juris- 
diction cannot  operate  beyond  his  territory,  where 


CASES  OV  APPEAL  FKOM  BCOTLAVD.      Jl 

the  tovereigD»  who  is  ths  fcfUDtatn  of  his  juiiuiic-       ^^^ 
tion,  has  himsdf  no  snOaifmty^  the  eflbctcstipot  hamiltov 
go  fiifther  than  the  cause.  mm  putch 

It  would  be  cfiba  fiostdangwous  consequence^  JI^awT^ 
if  it  were  m  the  power  of  the  suligectB  of  any 
other  natiom  violently  to  seize  the  ships  of  the 
sub|ects  c£  Great  &itaui»  without  any  just  cause, 
and  dien  to  shelter  themselves  imder  the  pretence 
of  res  Judicata  by  a  sentence^  pronounced  by 
judges  of  their  own  creating^  without  being  able  in 
the  least  to  support  the  justice  <^  the  s^itence. 

The  respondents  oug^  to  show  the  justice  of 
the  sentence,  for  as  the  foreign  Court  had  no  jurki- 
diction  over  a  British  sul^ect,  unless  he  had  been 
guilty  of  some  crime,  whereby  the  ship  and  cargo 
were  liable  to  be  forfeited ;  so,  in  ord^  to  found 
diat  jurisdiction^  th^  must  prove*  the  crime  ^  for 
ifUieK  was  no  crime,  then  the  Court  had  no  juris- 
diction; and  if  there  was  no  jurisdiction,  there  can 
be  no  plea  a£  resjudkata. 

tlmded  for  the  Bespondents :— The  eaceptio 
reiJudkaUB  is  absolute  and  perpetual,  according 
to  the  uniform  doctrine  of  all  lawyers,  and  is  uni- 
versally dlowed  in  all  countries,  and  by  the  law  of 
nations  to  be  available  in  all  courts.  It  is  indis- 
pensably necessary  that  this  should  be  held  a  good 
plea  in  all  nations,  to  prevent  the  innumerable  in- 
conveniaices  that  would  follow,  if  a  party  who  has 
obtained  a  final  sentence  in  one  state,  should  be 
liable  at  the  humour  of  his  opponent,  to  go  to  a 
new  trial  in  another,  and  consequently  in  every 
oAer  state,  where  he  or  any  of  his  effects  should 
happen  to  be  found,  and  where  it  may  be  utterly 
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^^"^      impossible  for  him  to  produce!  the  evidence  which 
HAMILTON  he  previously  had  to  support  his  case. 
THE  DUTCH      Where  a  sentence  in  one  state  has  been  pro- 
BAST  INDIA  nounced,  but  not  executed,  and  the  party  in  whose 

COMPANTj&C*  ^  Z         J 

favour  it  is,  shall  apply  to  a  court  in  another  states 
to  carry  that  sentence  into  execution,  there  the 
judge  may  and  ought  to  inquire  and  be  satisfied  as 
to  the  justice  of  the  sentence,  before  he  gives  his 
aid  to  put  it  in  execution  within  his  jurisdiction  ; 
but  when  a  sentence  has  been  fully  executed,  there 
is  no  need  of  preserving  the  vouchers  or  evidence^ 
which  were  the  foundation  of  that  sentence ;  for 
when  a  matter  has  been  judicially  determined,  it  is 
to  be  presumed  it  was  rightly  determined,  accords 
ing  to  the  established  maxim,  res  judicata  pro  veri. 
tatehabetur. 
Judfonent  After  hearing  counsel,  ''it  is  ordered  and  ad- 
ApiQi^irss. « judged,  &c.  that  the  appeal  be  dismissed,  and 
''  that  the  several  interlocutors  therein  complained 
''  of  be,  and  the  same  are  hereby  affirmed.'' 


For  Appellant,  C.  Talbot,  Bo.  DundM,  WUL 

Hamilton. 
For  Respondents,  P.  Yorke,  Dun.  Forbes. 
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IffLLiAM  Fbrgusson;  Esq.  of  Auch-  \  ^      » 
inblane,       ...        .        y^ppeliant; 

lis.  William  Maitland,  Minis-^ 
-  ter^  James  Rob»    Merchant  in  >Be9pondent8. 
Edinbuigh,  and  Isabel,  his  Wife,  J 

5th  April,  1738. 

F^U]JB<.-A  deed  reduced  upoa  the  bead  of  £raiid  and  dream- 
Teiitioa>  which  were  chiefly  inferred  from  the  facility  of  the 
gnoter,  in  conjunction  with  the  very  disadvantageous  terms 
of  tilie  transaction* 

CoBVs— L.60  given  to  respondents. 


|ToL  Diet  VoL  L  p.  S37.    Mor.  Diet.  p.  4956.] 


I^BBoussoN  obtained  decree  against  John   Col- 
viOe,  surgeon  in  Mauchline,  as  cautioner  for  a  debt 
^  200O  merks.    Upon  this  decree  Colville  was 
charged  on  letters  of  homing,  and  a  caption  exe- 
cuted against  him.    Thereafter,  he  assigned  over 
to  Fergusson,  several  heritable  debts,  amounting 
in  all  to  4000  merks,  (which,  however,  according 
to  the  statement  of  Fergusson,  were  very  much 
incumbered  with  prior  claims  and  arrestments.) 
Feigusson  gave  a  back  bond,  declaring  these  assig- 
nations to  be  only  in  security  of  the  debt  sued  on. 
He  next  arrested,  in  the  hands  of  Maitland,  (the 
respondent)  some  funds  belonging  to  Colville^  and 
raised  an  action  of  forthcoming,  in  which,  by  a 
decree  arbitral.  Maitland  ¥^as  directed  to  pav  to 
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^^^      hini^  1700  meffcs^  of  which  1000  weie  shortly  af- 
rcsouMow  terwards  padcL 
uAiTLAm,      Of  this  date,  be  obtained  from  ColviUe  an 


€4 


^  absolute  disposition  of  the  above  debts,  &a  and  at 
the  same  time  he  executed  a  back  bond,  declaring 
that  this  disposition  was  only  granted  in  security 
of  a  debt  of  L.296,  7s.  5d.  sterling,  due  by  Cdville 
to  him,  for  which  sum  ColviUe  also  granted  his 
bond. 

Afterwards  ColviUe  was  reduced  to  great  straits 
for  the  means  of  subsistence,  of  whidi  Fergusson 
took  advantage  to  obtain  fix>m  him  a  dischaige  <^ 
the  above-mentioned  back  bond ;  by  which  deed 
he  dischar^d  all  dairas  which  he  might  have 
against  Fergusson,  and  further  bound  and  obliged 
himself  ^*to  assign  and  dii^ne  to  the  said  W.  Fer- 
^  gusson  any  debts  or  sums  of  mcmey  that  he  can 
discover  to  be  due  to  my  said  father,  by  what- 
soever p^'son  or  pertftms,  not  exceeding  tiie  sihb 
<^  of  erne  diousand  merics,  for  whkii  I  have  instantly 
^  deceived  a  fuU  value,  renouncing  all  exceptions 
**  to  the  contrary,^  &c. 

At  the  time  of  giving  this  discharge,  no  account 
was  made  up  between  them  nor 'any  money  paid, 
but  Fergusson  gave  him  the  following  note :  '*  I 
<^  promise  to  pay  to  John  ColviUe,  surgecm  in 
^*  Mauchline,  the  sum  of  four  hundred  m^ks  Scots 
^  money,  at  tjie  term  of  Martinmas  next  to  come, 
'<  sechidkig  Msigns,  and  cnly  payable  to  himsejyan 
^  life,  for  vakie  received  of  kim,  and  notwitii^tand- 
^*  ing  of  the  term  of  payment^  to  advance  him  of 
'^  the  albresaid  sum,  what  is  necessaty  for  out4ig- 
^'  git^  him  to  go  abroad  to  the  army. 


9^ 
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•  ColviUe  died  in  gftat  penury,  bat  before  his      ^f^ 
death,  he  executed  a  general  diiqMsitiant  subject  vykoumm 
to  revocation,^  in  &voiir  of  Maidand  his  nnde,  and  MAtnAm, 
Isobel  Campbdi  his  sister,  of  alt  dd)t8,  sums  of       ^^ 
moneyj  &c.  wfaidi  might  be  owing  him  at  his 
death,  and  psrticnhuly  assigning  the  above  back 
bond» 

In  virtue  of  this  disposition,  tibese  parties  raised 
an  action  for  reducing  the  foresaid  disduuge  on 
the  head  of  fraud  and  cbxnnnvention,  which  they 
mfisrred  from  the  situaticm  in  which  Cc^ville  was  at 
the^iime  when  the  several  transactions  between  him 
and  Feigusaon  wme  entered  into,  and  from  the 
nature  of  the  securities  which  were  given  to  CdL 
viUe  in  consideration  of  them. 

A  condescendence  having  been  given  in,  the  Feb.  1797. 
Loid  Oidinary  ^^  found  the  reasons  of  reduction 
^  not  relevant,  and  asscMlzied/'  &c.    But  upon*  a 
prtitiion  to  the  ndt^le  court,  their  Lordships  ^^  be*  jniy  si. 
^  fon  answer,  allowed  a  proof  <^  the  several  alle* 
^gations,   and  granted  conimistton  to  examine 
^witnesses  in  the  country  upon  interrogatories 
^  given  in  for  the  pursuers.''    The  proof  having 
been  led  and  advised,  their  Lordships  ^' reduced  Feb.  is,  i7S9. 
^  the  discharge^  and  fmmd  tibat  both  parties  are  in 
^  the  same  state  (hey  were  in  befinre  granting 
«« thereof 

lliis  interlocutor  was  afterwards  adheced  to, 
and  it  was  frnfther  '^  found  that  the  bond  of 
^  li.S80,  7s.  narrated  in  the  cancelled  back  bond, 
^  dated  in  January,  17^5,  is  to  be  held  as»  a  good 
^  and  subsistii^  bond,  though  it  doth  not  now  ap- 
^  pear,  and  afao  that  the  cancelled  back  bondis  to 


&e. 
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,^^JJ^j;^^  "  be  held  as  a  valid  deed ;  reserving  all  objections 
piBoustoH  a  against  the  debt  in'  the  bond  as  accords." 
MAiTLAin>,      Thereafter,  by  'sundry  interlocutors,    the   de- 
fender was  ordained  *^  to  give  in  a  condescendence 
**  how  and  in  what  manner  the  sum  of  L.2d6,  7s* 
**  in  the  bond  was  furnished  to  ColvUle,  so.  as.  to 
become  a  debt  against  him ;"  and  further,  *'  to 
give  in  an  account  of  his  intromissions  with  Col- 
ville's  effects,  or  of  any  payments  made  to  him 
^'  since  the  date  of  the  said  bond.'' 
Entered  Jan. .    The  appeal  was  brought  from  two  interlocutors 
Amended      o£  the  IStih  February,  1729f  and  from  the.interlo- 
Apriie,  i73i.cutors  of  the  Sd,  15th,  22d,  and  26th  July  in  the 
siune  year. 

Pleaded  for  the  Appellant  :^^TheTe  is  not  the 
least  evidence  of  ^ud  or  circumvention,  without 
which  a  bargain,  however  disadvantageous,  cannot 
be  voided.  Neither  is  there  any  proof  of  such 
weakness  on  the  part  of  Colville,  as  should  incapa- 
citate him  to  transact  with  the  appellant,  as  he 
was  in  the  habit  of  doing  with  other,  persons. 
Moreover,  even  were  facility  proved,  it  is  not  per 
se  a  ground  for  reducing  a  contract  without  some 
evidence  of  circumventi(Hi.  .  . 

Pleaded  Jbr  the  Respondents  i^^^enersJly^  that 
the  fraud  and  lesion  were  abundantly  proved  by 
the  circumstances  of  the  case,  as  well  as  the  ftcilil?^ 
of  Colville  by  the  evidence  of  several  witnesses. 
Jndflment  After  hearing  counsel,  *'  it  is  ordered  and  ad- 
Apni  5/1752.  w  judged,  &c.  that  the  appeal  be  dismissed,  aad 
*<  that  the  several  interlocutors .  therein  complained 
'<  of,  be  affirmed;  and  it  is  further  ordered,  that 
*<  the  iqppellant  do  pay,  or  cause  to  be  paid  to  the 
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respondents,  the  sum  of  L.60,  for  their  costs  in       i^ag. 
reqpeet  of  the  said  appeal/'  storm  oxt 


For  Appellant,  Dun.  Forbes^  and  C  Talbot. 
For  Respondents,  P.   Yorke.  and  A.  Hume 
CampbeU. 


V. 
HS:^DER80N. 
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David,  Viscount  of  Stormont,  Appellant ; 

John  Henderson,  et  aXn;  kindly  1  z>  ,    ^ 

^     x-T     1.     u  >  Ueeponaente. 

tenants  of  Lochmaben,      -        -  J       -^ 

90th  April  1739. 

Tack— KINDLY  tenant*— In  a  qnestion  between  the  crown's 
kijidlj  tenints  of  Loehmaben,  and  th«  faeritaUe  keeper  of  the 
OMde>  it  was  found  that  the  tenants,  although  having  neither 
diarter  nor  sasinej  had  yet  such  a  r%ht.of  property  in  the 
lands  that  they  could  not  be  removed^  and  might  assign  their 
Tights. 


[FoL  Diet.  II.  p.  419-    Mor.  Diet.  p.  15195.] 


Bt  a  charter  from  the  crown,  the  lands  of  the  four  ^q^  ig^ 
towns  of  Smalholm,  Hitae,  Hek,  and  Greenhill,  1610. 
and  other  lands  of  Lochmaben,  with  the  hereditary 
custody  of  the  castle  of  Lochmaben,  and  the  office 
of  steward  of  Annandale,  and  all  right,  title,  and 
interest,  which  his  majesty  or  his  predecessors  had 
w  might  have  to  the  said  premises,  were  granted 
(undier  the  burden  of  certain  annual  payments)  to 
the  Ead  of  Annandisde. 
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^''^^  The  Isnds  c£  the  fimr  towns  of  Locfanaben^ 
BTomMONT  above  mentioned,  were  possessed  immemorii^  by 
BMMBMMMon,  the  Kspondents  and  their  ancestors,   as  MntU^ 

^^  tenants  of  the  crown,  paymg  rent  and  services  to 
tibe  constables  or  keepers  of  the  casde  of  Lodima- 
ben. 

1613.  The  Earl  of  Annandale,  of  these  dates,  obtained 

^^^  two  decrees  of  removing  m  abmmoe  against  some 
of  these  tenants. 

In  1 665,  David,  viscount  of  Stormont,  having  maru 
lied  the  countess  of  Annaadale,  who  had  her  liferent 
in  this  estate,  brought  an  action  of  removing  against 
several  of  these  tenants.  Appearance  was  made 
ixx  them,  and  in  defence,  it  was  pleaded,  that  then* 
right  was  perpetual,  and  independent  of  the  will 
of  the  pursuers  claiming  under  the  £arl  of  Amuuw 
dale^  who  was  only  keeper  of  the  castle.  Bkit 
afterwards,  an  agieement  being  entered  into  with 
Lord  Stormont,  the  tenants  allowed  judgment  to 
July  18, 1665.  go  in  abscuce,  and  his  Lordship  granted  a  deed 
obliging  himself,  his  heirs  and  successors,  not* 
withstanding  the  decree  of  removing,  no  ways  to 
remove  the  tenants  or  their  nearest  of  kin,  during 
his  wife's  right  of  liferent,  oft  his  own  right  of  pro- 
perty in  the  lands. 

A  dispute  having  arisen  between  Lord  Stormmit 
(the '  appellant's  ikther)  and  the  respondents^  re- 
garding the  payment  of  the  land  tax,  in  which  his 

1790.  Lordship  threatened  to  remove  them  if  they  did 
not  submit  to  bear  the  whole  burden ;  they  raised 
an  action  against  him,  fin*  recovering  payment  iof 
his  riiare  of  the  said  tax  which  had  b^  paid  by 
them,  and  for  declaring  their  immunity  from  pay- 
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jlig  fais  proportaop  irf  the  taot  in  fiitaire^  and  ISfto/      ^^*^ 
Aby  were  Ike  erount%  wnmom^sMe  iemmt9^    A  »onioKT 
cute  actbo  was  brought  Irjr  Lord  Stormont  for  re-  nnmMm9m, 
moving  them,  and  having  it  declared  that  diey       ^^ 
were  lemofveaUie  at  his  pleasure. 

Hie  respondents  founded  upon  inunemorial  pes* 

8C8Bt(m»  and  on  thrae  warrants  under  the  royal  sign 

mamwly  granted  upon  petitions  presented  by  the 

tenants  to  the  kii^ ;  the  first  two  by  James  VL      i^^ 

ofdering  the  keeper  of  ^<  tibe  castle  to  desist  from 

**  molesting  the  t^iants,  and  to  suflfer  and  permit 

« them  peaceably  to  occupy  their  possessions.'^ 

The  ttnrd,  by  Charles  II*  declaring  ^^that  die  june  i66i. 

**  tenants  should  have  been  protected,  and  these 

-warrants  above  mentioned  obeyed  as  constant 

-  leases,  accordiii^  to  the  true  meaning  thereof; 

^  uiA  further,  his  nu^esty  renews  the  said  warrants 

'^  and  leases,  and  authorises  the  said  tenants  and 

'^  tfieir  suceefNMirsy  to  possess  aad  enjcf  tiieir  re- 

^  ipeetive  lands,   they  paying   and   peiforming 

^  yearly  the  rents  and  services  paid  and  performed 

*^  by  their  ancestors,  anno  1602,  and  prc^bks  and 

**  discharges  the  keepersdf  the  castle  of  Lochnuu 

**  1>e0,  w  any  one  whashall  pretend  right  to  the 

**  said  crown  lands  in  all  time  thereaft^,  under  all 

**  lii^best  pain,  to  exact  more  rent,  or  remove  them 

&oak  their  ancient  poasesmmsr  so  long  as  they 

thankfully  per&rm  die  sane.'^ 

Upon  the  question  of  right  the  Court  fooad  kov.24^  1786. 
that  the  pursuers  of  the  said  decfauratar*'  (the  r&- 
indents)  ^  had  such  a  ri^t  of  prcperty  to  the 
**  tonds  tl»t  th^  oooid  not  be  reaxKffed,  and  mi^ 
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^^''^      "  dispone  their  right  to  extraneous  persons."    And 
sTOKxoNT   this  judgment  was  adhered  to. 
uNOBRsoK^      The  appeal  was  brought  fix>m  these  two  interior 

Feb.  4^  1731.  Pleaded  Jbr  ike  Appellant  :^^1f  the  respon* 
dents'  predecessors  had  been  ancient  kmdly  ten- 
ants of  the  crown,  that  would  not  give  them  a  right 
of  being  irremoveable  by  the  grantee  of  (iie  crown, 
or  of  assigning  their  right  of  kindly  tenancy ;  for 
this  ;(¥ould  contradict  the  fundamental  principle  of 
law,  .that  there  can  be  no  perpetual  assignable 
estate  in  land  without  infefhnent,  (nulla  saema^ 
mdla  terra,)  there  being  nothing  in  Scotland  simi- 
lar to  the  law  of  copyholds  in  England.  Although 
kindly  tenants  are  weU  known  in  Scotland,  it  never 
was  held  that  by  the  continuance  of  the  favour, 
they  acquired  an  absolute  right  against  the  heritors 
of  the  lands. 

It  is  an  established  rule,  that  kindly  tenants  can- 
not assign,  because  the  only  title  which  they  have 
to  the  Lord's  favour,  is  their  being  kindred  to  the 
ancient  possessors,  which  is  inconsistent  with  the 
notion  of  the  power  of  assigning. 

The  two  warrants  of  King  James  neither  give 
a  new  right  nor  confirm  any  old  one,  and  amount 
to  no  more  than  a  command  to  the  constable  of 
the  castle  of  Lochmaben  not  to  oppress  the  ten- 
ants. The  warrant  &om  King  Charles  II.  order- 
ing the  two  former  warrants  to  be  observed  as 
leases,  was  obtained  upon  a  misr^resentation,  for 
the  crown  had  then  no  right  to  the  lands ;  and  for 
that  reason,  M^ien  the  warrant  was  brought  to  the 
Exchequer,  it  was  stopped  and  never  passed  the  seal. 
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But  even  supposing  that  the  warrants  amounted       ^^^g- 


to  leases,  yet  undoubtedly  they  give  no  power  to  stormont 
assign,  and  by  law  no  leases  are  assignable,  unless  hendkrson, 
they  contain  9  power  of  assigning  in  formal  words.        ^^' 

By  these  interlocutors  the.  respondents  are  esta- 
blished in  a  right  which  hath  no  name,  nor  any 
foundation  in  law,  and  is  incompatible  with  the 
right  established  in  the  appellant  and  his  ancestors 
by  charters  and  infeftments,  in  virtue  whereof  they 
have  possessed  the  lands  for  above  100  years. 

The  all^ation  of  immemorial  and  uninterrupted 
possession  is  contradicted  by  the  three  decrees  of 
removal  of  1613,  1634,  1665- 

Pleaded  Jar  the  Respondents  : — The  Respon- 
dents and  their  ancestors  have  enjoyed  their  pos- 
sessions.by  this  tenure  of  kindly  irremoveable  ten- 
ants qfthe  croum,  time  out  of  mind,  and  long  be- 
fore charters  or  infeftments  were  in  use  in  Scot* 
land*  In  the  earliest  times,  proprietors  of  lands 
had  no  titles  in  writing,  but  their  rights  were  known 
and  ascertained  by  their  possession,  and  enrol- 
ments in  the  King's  Courts,  or  in  the  courts  of 
the  other  over-lords ;  and  when  the  estate  descend- 
ed to  an  heir  or  a  purchaser,  the  title  of  the  an- 
cestor or  author^as  cognosced  by  a  jury,  and  the 
verdict  of  that  jury  gave  them  a  full  right 

And  although  since  the  feudal  law  was  fiilly 
adopted  into  the  law  of  Scotland,  titles  have  gene- 
rally been  constituted  by  writings,  that  affords  no 
objection  against  the  respondents,  whose  right  is 
more  ancient  than  that  period  of  the  law  of  Scot- 
land. There  yet  remain  other  rights  of  the  same 
kind,  such  as  the  udal  rights  in  Orkney,  where 

VOL.  I.  G 
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^7^      there  are  no  titles  in  writing,  but  lands  are  by  pos* 

8T0RM0NT   session  only  transmitted  from  fiither  to  aaa  ^  the 

HiimiksoN,  titles  of  the  tenants  or  rentallers  of  the  bishopiick  of 

^^        Glasgow^  of  the  monastery  of  Paisley,  and  of  those 

who  held  under  the  keepers  of  the  King's  castles  of 

Dumbarton  and  Stirling^  were  of  the  same  nature 

tillrof  late,  and  several  of  the  bishop's  tythes  are 

held  in  no  other  manner  to  this  day. 

The  right  of  die  respondents  is  priw  to  that  of 
the  appellant,  and  not  inconsistent  with  it  The 
hnds  in  question  never  ceased  to  belong  in  pro- 
{terty  to  the  crown.  They  remained  perpetually 
with  the  crown  as  the  crown's  own  property,  and 
the  respondents'  ancestors  continued  still  ^  ercmiCs 
Undfy  tenants.  The  right  of  keeping  the  castle  was 
alone  granted  to  the  appellant's  successors,  as  ap- 
pears from  his  own  title,  and  particularly  from 
Lord  Maxwell's  service,  by  which  he  is  retoured 
heritable  keeper  of  the  castle,  but  not  proprietor  of 
the  lands. 

The  respondents'  right  has  been  acknowledged 
by  the  crown  in  the  several  deeds  above  mention- 
ed, and  although  the  appellant  pretends  that  the 
sign  manual  1664  was  stepped  in  Exchequer,  he 
has  adduced  no  evidence  of  the  fact,  nor  can  it 
possibly  be  true,  because  a  sign  manual  is  not  a 
writing  which  requires  to  be  passed  in  Exchequer, 
*  but  has  its  full  effect  by  the  King's  subscription. 
The  decrees  of  removing  161S — 1634  were  ob- 
tained in  absence,  against  the  inhabitants  of  the 
town  of  Lochmaben,  the  nature  of  whose  right  is 
not  known,  but  not  against  any  of  the  respondents' 
ancestors,  and  they  were  part  of  the  encroachments 


CASES  OK  APPEAL  FROM  SCOTLAND.      83 

which  occasioned  the  complaints  to  the  crown.  The      ^''^^' 
decree  1665  was  likewise  obtained  in  absence,  and  stobmont 
upon  a  special  agfee^Eieiit^  by  whieh  it  was  not  to  HEVDERiaN, 
be  carried  into'  eflfect    Never  having  been  acted       *^'" 
on,  it  is  now  lost  by  prescription ;  nor  has  any  de- 
cree in  absence  the  least  e^ct  after  pdrties  appear 
and  plead  on  th^ir  rights,  as  the  respondents  have 
now  done. 

An  argument  was  also  raised  on  the  fact,  that  in 
1695,  when  the  question  arose  between  the  appel- 
lant's father  and  the  respondents  concerning  the 
land  tax,  the  appellant's  fitther.  had  insisted,  Aat 
they  were  irremoveable  tenants,  and  ought  on  that  ac- 
count to  be  taxed,  thus  acknowledging  their  right 
to  be  sucli  as  they  now  pleaded. 

After  hearing  counsel,  ''  it  is  ordered  and  ad-  Judgment 
"judged,  &c.  that  the  appeal  be  dismissed,  and  that  ^P^*^^'^'^^' 
"  the  two  interlocutors  therein  complained  of  be, 
"  and  the  same  are  hereby  affirmed.^ 


Fot  Appellant^  P.  Yarke  and  Dun.  Forbes. 
For  Respondents,  C.  Talbot,  Ch.  Areskine,  and 
iSbb  Dundas. 
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1782. 


AROTLE 

V. 

BRBA2>ALBANEj 


John  Duke  of  Argtle  and  Green- 1    .      „-. 

>  Appellant; 

John  Earl  of  Breadalbane,  John-x 

Campbell,  Younger  of  Kintraes,f  „  ,    . 

et  au$.  Creditors  of  Archibald  (       ^ 
Campbell  of  Barbreck,       .       J 

6th  May,  1732. 

Personal  and  real. — The  irritant  and  resolutive  clauses  con- 
tained in  a  charter^  not  being  engrossed  in  the  instrument  of 
sasine  which  only  bore  to  be  given  **  with  and  under  the  con« 
ditions  and  provisions  in  the  charter  particularly  mentioned ;" 
»-It  was  found  that  this  was  sufficient  to  make  the  clause  in 

.  the  charter  effectual  against  creditors  and  singular  successors. 

Judgment  for  the  appellant  ex  parte. 


[Fol.  Diet.  II.  p.  70.    Mor.  Diet.  p.  10306.] 

No.  20.  Archibald  Earl  of  Argyle  granted  a  feu  charter 
of  the  lands  of  Barbreck,  with  various  irritant,  pro- 
hibitory, '  and  resolutive  clauses,  in  favour  of  certain 
substitutes,  failing  whom,  the  lands  were  to  return 
to  the  Earl,  his  heirs  male  and  of  tailzie. 

By  the  precept  of  sasine  contained  in  the  char- 
ter,  infeftment  is  directed  to  be  given  "  with  and 

under  the  conditions  and  provisions  in  the  said 

charter  particularly  mentioned  :"  And  the  instru- 
ment of  sasine  bears,  that  infeftment  was  given 
<<  under  the  provisoes  and  conditions  in  the  said 
"  charter  particularly  mentioned." 

Adjudications  being  led  against  the  estate,  a 
competition  arose  between  the  creditors  of  the  vas- 
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sal  and  the  Duke  of  Argyle  as  superior,  in  which        ^^38. 
it  was  insisted  by  the  former  that  they  could  not      aegylb 
be  aSected  by  these  prohibitory,  irritant,  and  reso-  beeadaIbahi/. 
lutive  clauses  contained  in  the  charter,  inasmuch         ^^ 
as  they  were  not  particuWly  engrossed  either  in  the 
precept  of  sasine,  or  in  the  infeffanent  which  had 
followed  thereon.     The  Lords  found  "  that  the  February  is, 
"  clause  in  the  seisin  (*  with  and  under  the  condi* 
tions  and  provisions  in  the  charter  particularly 
mentioned')  is  not  sufficient  against  creditors  or 
singular  successors,  in  respect  the  same  does  not 
expressly  repeat  the  irritancies  in  the  charter." 
In  a  petition  against  this  interlocutor,  the  Duke 
argued  that  if  it  were  necessary  that  the  irritant 
dauses  in  a  charter  should  be  recited  verbatim  in 
the  instrument  of  sasine,  then  a  sasine  taken  with- 
out such  a  recital  by  the  grantee,  (who  has  the 
whole  management  of  that  transaction,)  must  be 
void ;  and  therefore  prayed  that  it  might  be  found, 
either  that  there  was  no  necessity  for  the  recital,  or 
that  the  infeftment  taken  without  it  was  void. — 
The  interlocutor  was  adhered  to. 

The  appeal  was  brought  from  the  interlocutor  of  ^°*^ 
13th  February  1730,  two  interlocutors  of  the  25th  1731.      ' 
June  1730,  and  one  of  the  24th  February  1731. 

Pleaded  far  the  Appellant : — The  property  of  a 
land  estate  is  vested  by  charter  and  sasine.  The . 
charter  does  not  create  an  estate  without  sasine, 
and  sasine  cannot  be  given  so  as  to  be  effectual, 
without  express  warrant  from  the  granter  contain- 
ed in  the  precept  of  sasine,  and  the  grantee  cannot , 
thereby  take  a  greater  estate  than  is  conveyed  to 
him  in  the  charter  and  precept.     A  purchaser  or  . 
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1732.      creditor  cannot  be  in  a  better  condition  than  the 


ARGYLB     vender  or  debtor, 
BUEADALBANE,     Thc  vassdl  or  grantee  himself  is  always  possessed 
^^       of  the  charter^  which  contains  the  precept  of  sa- 
sine,  and  takes  infefiment»  so  that  he  has  the  in- 
strument of  sasine  drawn  up  by  a  notary  of  his  own 
choosing,  in  such  form  as  he  thinks  fit  to  direct^ 
without  the  knowledge  or  consent  of  the  superior. 
The  form  of.  all  preoepts  of  sasine  is  to  give  ftdl 
power  and  authority  toXjblani^  to  give  real  and 
heritable  state  and  sasine  to  the  purchaser  of  the 
lands  described^  and  the  blank  is  left  to  be  filled 
up  with  the  name  of  any  person  whom  the  dis- 
ponee  shall  tibink  fit  tQ  i^^point.     The  choice^ 
therefore,  of  the  person,  who,  upon  tlie  part  of  die 
granter,  is  to  escecute  this,  order,  as  wdl  as  of  the 
notary,  whb  is  to  attest  die  execution  of  it,  being 
left  to  the  grantee,  it  is  incumbent  on  him  to  fee 
that  the  sasine  taken  is' pursuant  to  the  charter  and 
precept    And  if  it  be.not  jso,  either,  due  sasine 
must  be  limited  to  the  conditiona  undor  which  tbe. 
precept  directed  it  to  be  granted^  or  it  must  be 
void,    as  being  not  warranted  by  the  preoept 
Otherwise  this  absurdity  would  follow,  that  fd(^ 
grantee  could  by  artifice  or  eiror  crei^te  to  huQself 
a  greater  estate  than  was  granted  or  intended  \to 
him,  and  divest  his  superioiv  die  granter^pf  the 
estate  expressly  reserved  to  him  and  his  hdra. 

In  the  present  case  it  is  exprelBsed  in  the  iiisttu*  . 
ment  of  sasine,  that  the  same,  was  given  with  and 
under  the  provisions  in  the  charter  mentioned }  sq 
that  if  the  creditors  had  lodked  into  the  register  ci 
sasines,  they  would  have  learned  tfaiMt  their  di^btor's 
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estate  was  fettered ;  and  although  tlie  charter  was       ^^^g. 


not  registered^   they  might  have  seen  it  in  the     arotlb 
debtor's  custody,   ^d  thereby  discovered  what  bkbapalbamk, 
those  conditicms  were,  and  that  in  consequence  of       ^ 
them  the  estate  would  not  be  a  security  for  their 
debte.  But, aaitistobe presumed thattheytrusted 
him  upon  his  pei^ixial  security,  they  can  have  their 
remedy  only  against  him,  and  the  estate  ought  to 
revert  to  the  heirs  of  the  granter,.  in  terms  of  the 
original  grant 

No  creditor  or  purchaser  can  rely  on  such  in- 
feflmentai  as  they  find  in  the  registers,  as  evidence 
that  the  borrower  or  seller  has  really  and  efibctu* 
ally  such  an  estate  in  him  as  the  in&ftments  ex- 
ipress ;  because  an  in&flment  without  the  charter 
and  precept  is  xif  no  validity  to  secure  any  estate. 
But  the  lender  or  purchaser  must  see  the  charters 
and  precepts  on  which  the  infeftments  are  founded. 
This  imposes  upcm  neither  party  any  diflSculty, 
because  it  is  to  be  presumed  that  the  prc^rietor  is 
in  possession  of  his  own  titles,  and  if  he  does  not 
exhibit  them,  no  money  will  be  paid  or  lent 

But  after  a  man  is  satisfied  by  inspection  of  the 
titles,  that  he  ^m  whom  he  would  purchase,  ot  to 
whom  he  would  lend,  is  the  full  proprietor  of  the 
lands,  the  real  and  only  use  of  the  register  is  that 
he  may  be  secured  against  latent  clairns  or  incum^- 
brances ;  and  this  purpose  is  effectually  answered 
by  the  register,  for  no  chim  or  incumbrance  that 
is  not  recorded  can  affect  the  purchaser  or  credi- 
tor; biit  still,  notwithstanding  the  jegister,-  4ie 
must  be  able  to  support  the  validity  of  the  re- 
corded infeftment  under  which  he  purchased,  by 
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1738.  producing  its  warrants,  and  therefore  ought  not  to 
have  purchased  or  lent  his  money  without  seeing 
those  titles. . 

The  appellant  stands  infeft,  as  immediate  vassal 
of  the  crown,  in  the  very  lands  in  question,  which 
the  respondents  must  have  seen  from  the  roister. 
They  must  likewise  have  known  (because  it  is  the 
imdoubted  law)  that  the  infeftment  to  the  vassal, 
which  they  saw  on  record,  would  not  defend 
against  an  action  of  reduction  and  in^robation  at 
the  appeUant's  instance,  without  producing  for  its 
support  the  charter  and  precept  on  which  it  fol- 
lowed. They  could  not  therefore  lawfully  rely  on 
the  infeftment  alone  for  their  security,  without 
having  seen  the  charter  in  which  the  precept  waa 
contained ;  and  if  they  saw.  the  charter,  they  must 
have  seen  in  what  manner  the  estate  was  limited 
to  the  vassal,  and  consequently  could  not  have  con- 
tracted with  him  honafide  on  that  security. 

For  the  BespafuHents^-^ifo  appearance  was  made, 
but.  their  argument  in  the  Inferior  Court  is  thus 
shortly  stated  in  the  appellant's  paper. 

The  irritant  clauses  contained  in  the  charter  are 
not  repeated  in  the  precept  of  saaine,  or  in  the  in-, 
strument  of  sasine  which  is  recorded  in  the  register 
of  sasines.  Therefore  although  the  grantee  and 
his  heirs  are  bound  by  the  conditions  in  the  char- 
ter,  yet  the  same  will  not  extend  to  creditors  and 
purchasers,  unless  repeated  in  the  sasine  and  ap- 
pearing in  the  register,  which  was  established  for 
their  security,  and  is  the  only  place  to  which  they, 
can  resort  for  information  as  to  the  state  of  the 
right  on  which  they  are  about  to  rely. 
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••  Counsel  appearing  for  the  appellant,  but  none       ^^ag. 

for  the  respondents,  the  appellant's  counsel  was      a^gylb 

heard ;  and  having  stated  the  matter  at  large,  and  brsaoalbani. 

prayed  a  reversal  of  the  said  interlocutors,  and  j^j^gj,^ 

**  8udi  relief  as  to  the  house  should  seem  meet ;  May  6,  irss. 

and  beiiig  withdrawn. 

^  It  is  ordered  and  adjudged,  &c.  that  the  said 
interlocutors  complained  of  be  reversed  ;  and  it 
is  farther  ordered  and  adjudged  that  the  clause 
•*  in  the  vassal's  sasine,  (videlicet)  [*  with  and  un- 
'*  der  the  conditions  and  provisions  in  the  charter 
'*  particuWly  mentioned,  granted  by  Archibald 
**  Earl  of  Argyle,  the  5th  January.  I678,']  is  suf- 
*^  fidentto  secure  to  the  superior  against  creditors 
'^  and  singular  successors,  all  the  conditions  and 
^^  provisions  in  the  said  charter  contained." 

For  Appellant,  P.  Vorke  and  Dun.  Forbes. 

This  judgment  proeeeded  ex  parte  ;  but  by  the  above  extract  from 
the  jonmala  of  the  Hoiue  of  Lords^  it  would  appear  to  have  been  as 
Bolemn  and  mature  a  decision  of  the  point  of  kw  as  the  drcumstanoes 
of  the  case  admitted  of.  The  judgment  of  the  Court  of  Session  is 
founded  on  by  Lord  Bankton^  B.  II.  t.  S«f  44.  and  by  Erskine^  B.  II. 
I»  3.  $  51.    Neither  author  seems  to  have  been  aware  of  the  rerersaL 
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I7S3. 


XASTOM 
V. 

STimLIVO* 


Robert  Easton,  et  alii^  Feuars  oK 

Denny,  in  name  and  behalf  of  their  y-Appelkmts; 

Tenants, -    -    J 

William  Stirling  of  Herbertshire,  Xj^^gp^i^gigm^ 

Esq.     ...---.- 


97  th  February,  1783. 


TKimw.— JSojTii  FiDJE  GONauxFTioN .— An  heritor  poansuiig  his 
teinds  by  virtue  of  a  grant  from  another  as  tacksman,  Ibund 
to  be  6oii^,^'posses8or  until  interpeHed  by  the  titular. 

Payment  of  a  certain  rate  in  name  of  teinds  to  the  ministeribr 
40  years  without  ehaUenge  from  the  titular,  fiiand  lo  be  a' 
bonaJSde  payment  qmkid  the  whole  teinds,  and  to  eioiier  the 
heritor  of  all  bygones. 

PsooF.— It  was  found  by  the  Court  of  Session,  that  in  a  claim 
Ibr  bygones,  the  present  rental  is  the  presumptive  rule  reiro, 
except  in  so  £ir  as  the  heritor  can  prove  a  less  rentaL  No 
judgment  upon  this  point  was  pronounced  in  the  Houae  of 
Lords. 


(Tol.  Diet  I.  p.  110.    Mor.  Diet  p.  1717. 


No.  21.  The  barony  of  Denny,  belonging  to  the  Earl  of 
Wigton,  was  divided  into  about  fifiy  farms,  which, 
in  1660  were  converted  into  so  many  feus. 

In  17^f  Mr.  Stirling,  having  right  by  a  crown 
charter  to  the  lands  and  barony  of  Herbertshire, 
with  the  teind  sheaves,  as  well  parsonage  as  vicar- 
age of  the  kirk  of  Denny,  raised  an  action  against 
the  feuars  of  Denny,  for  recovering  from  them  the 
full  teinds  payable  for  all  their  lands  for  forty  years 
bypast 
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In  defence,  it  was  stated,  that  the  teind  had  ne*      ^^^ 


ver  been  iqiliAed  or  claimed  by  the  pursuer  or  his     rAsxoif 

ancestors  within  the  memory  of  man ;; .  that,,  on  the    aTiRuvG. 

coDtrntyt^six  of  these  feus  had  immemorially  paid 

a  certain  rate  in  satisfaction  of  parsonage  teinds  to 

the  Earls  of  Wigton ;  six  Qth(ers  had  psdd  a  similar 

rate  to  the  pursuer  and  his  ancestors ;  and  that  a 

like  rate  had  been  paid  out  of  the  remaining  thirty«- 

eight  to  the  successim  incunibents  of  the  parish, 

to  whom  also  a  dertain  rate  of  money  had  past 

all  memory  been  paid  out  of  the  whole  fifty  feus 

in  satisfiu^tion  of  vicarage  teinds. 

In  the  feo-rights  granted  by  the  Earl  of  Wigtoit 
to  the  fix  feuars  who  paid  a  rate  for  their  parson- 
age to  that  £unily, .  the  tithes  were  granted  along 
with  the  lands»  and  the  ..particular  rate  anciently 
paid  was  reserved  as.  tithe  duty^*  iBut  in  the  other 
fbrty-four  feu-rights,  the  lands  only  were  granted,^ 
and  the  teinds  were  left  to  those  who  have  best  « 
right  to  them. 

A  proof  of  the  value  of  the  teinds  claimed  was  February  is, 
allowed  .      *^^' 

The  mode  <^  proof  prdfiosed  was,  with  respect 
topart  of -the;  lands  which  were  held  in  lease  to 
assume  in  t^ms  of  the  statute,  one-fiftii  of  the 
rent  as  the  teind ;  and  as  to  the  rest,  to  ascertain 
by  the  examination  of  witnesses  its  estimated  valtie. 

To  bodi  of  these  methods  it  was  objected,  ithat 
althon^  they  might  be  an  e^putahle ^meana  c£  fix^' 
ing  the  value  with  regard  to  the  .present  or  future' 
paymentof  the  tdnds^  yetin  a  qitestioa  cfbygmies 

^  It  tppetrs  from  die  faiterlacator  ef  Ai^SH^^^seenibeArs^Wat 
stnicted  by  the  appinf  pi^iers. 


1733. 

BA8T0N 

V. 

STIRLING. 


January  7, 
1730. 
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during,  forty  years,  it .  would  be .  most  un£ur  tjo 
compute  them  according  to  the  present  improved 
state  of  the  lands. 

Various  interlocutors  were  pronounced,  of  which 
it  is  only  necessary  to  detail  the  following : 

The  Lord  Ordinary  found,  "  that  the  rents  pay* 
<<  able  to  the  defenders  by  their  tenants,  is  the  rate 
<<  for  determining  the  quota  of  their  tithes ;  that 
''  the  value  of  the  houses  let  with  small  farms,  or 
<^  the  annual  expense  of  upholding  them,  ought 
<rnot  to  be  deduced  from  the  rent,  nor  the  feu- 
'<  duty  payable  to  the  superior ;  that  there  ought 
<<  to  be  no  deduction  where  cott^r^  houses  are  not 
<<  upheld  by  the  masters ;  that  there  ought  to  be 
**  no  deduction  on  account  of  the  expense  of  lim* 
**  ing ;  and  that  where  butter,  cheese,  and  poultry 
«  are  valued  at  a  price  certain,  it  is  to  be  taken  aa 
"  part  of  the  rent.*' 
February  7.  Adhered  to  former  interlocutors,  and  /'  repelled 
<<  the  defence  of  hcnafide  possession  and  consump^ 
<'  tion,  and  found  the  defenders  liable  for  their 
"  tithes  to  the  pursuer  for  forty  years  preceding. 
'^  the  date  of  their  citation  in  this  process,  except 
*'  as  to  such  as  have  made  annual  payment  to  the 

pursuer  in  name  of  teind,  who  are  found  liable 

only  for  arrears  from  and  after  the  date  of  their 

discharges." 

'^ Repelled  the  defence  of  hcnafide  possession, 
*<  as  it  was  insisted  on  in  the  general ;  but  in  so  far . 

as  it  did  appear  that  any  of  the  defenders  had  paid . 

their  teinds  to  the  Earl  of  Wigton,  prior  to  this  ^ 

suit,. that  such  payments  should  be  deducted 
'^  from  their  tithes ;  and  that  the  payments  made 
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"  to  the  minister  should  be  deducted  in  the  same  __  ^J^^ 
•*  manner." 

*^  Found  that  it  did  not  appear  from  the  proof 
**  that  the  payments  made  to  the  Earl  of  Wigton 
•*  was  teind,  but  that  the  defenders  are  by  their 
contract  expressly  bound  to  pay  the  teind  to 
those  having  interest  thereto  yearly ;  and  there- 
fore that  there  ought  to  be  no  deduction  on  that 
**  account,**  &c* 

Upon  a  petition  against  these  interlocutors,  "  the  Dec  si. 
**  Xords  3ustained  the  defence  of  bona  fide  payment 
**  as  to  such  as  uniformly  paid  to  the  minister  of  \ 
**  Denny  a  certain  sum  in  name  of  tithes,  to  ab- 
•^  solve  them  from  surplus  tithes  preceding  the 
*^  citation  in  this  process ;  and  as  to  such  as  by 
•*  their  feu-contracts  from  the  Earl  of  Wigton  their 
superior,  have  right  to  possess  their  teinds  during 
the  tack  his  Lordship  had  of  them,  found  that 
*<  the  payment  of  teinds  to  him  was  made  bona 
^^fidej  and  is  relevant  to  assoilzie  such  of  the  de- 
«*  fenders  from  bygones  during  the  years  of  the 
^*  tack  or  tacit  relocation,  and  remitted  to  the  Or- 
**  dinary  to  procefed  accordingly/* 

The  pursuer  petitioned  against  this  interlocutor,  June  S5, 
when  the  Lords  found  ''  that  the  sums  paid  to  the 
**  minister  did  not  exoner  such  of  the  defenders 
^*  who  made  those  pa3mQLents  from  pa3dng  the  re- 
<*  mainder  of  their  teinds  to  the  titular,  and  found 
**  them  liable  for  the  same  for  forty  years  preceding 
*^  the  citation ;  and  sustained  the  defence  of  bona 
fide  payment  in  fiivoilr  of  such  as  by  their  feu- 
contracts  from  the  Earl  of  Wigton  then-  superior, 
^*  have  tacks  of  their  teinds  from  him,  and  have 
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made  payments  conform,  until  they  were  in- 

terpelled  by  the  pursuer's  citation,  and  remitted 

to  the  Ordinary  to  consider  the  case  of  such  of 
^  the  defenders  as  have  not  made  payment  con- 
*<  form  to  the  tacks  in  their  feu-contracts,  and  to 
"  proceed  and  determine  accordingly." 

Ill  terms  of  this  interlocutor,  the  Lord  Ordinaty 
found  the  defenders  liable  for  llieir  tithes  for  forty 
years  preceding  the  citation,  and  decerned  ac- 
cordingly against  them,  excepting  as  to  six  of 
diem  whom  he  absdved  from  the  payment,  *<  in 

respect  of  the  payment  made  by  them  to  tlie 

EarlofWigton.'' 

The  Lords  adhered  to  this  interlocutor,  and 
found  **  that  the  present  rental  is  the  presumptive* 
**  rule  retrOf  except  in  so  far  as  the  defender^  could 
"  prove  a  less  rental,*  &c. 

The  appeid  uras  brought  from  the  ihterkknitorsf 
of  the  Sd  December  17«S  j  iSib  February  171^7, 
SIM  January^  1st  and  20th  February,  and  17th  June 
1799 }  7th  Januai^,  4th  and  7th  February,  4th^  8th, 
and  10th  July,  and  25th  NovOnber  1730 ;  25th 
June,  9th  and  28th  July,  and  23d  December  1731'; 
2d,  5th,  and  25th  February  1732. 

Pleaded  Jar  ike  AppdhfUs:— ^Tfmty-ei^^  of  t^cf 
appdlants  having  paid  to  the  incumbents  a  certaiti 
custoaary  rate  fbr  the  teinds  <^  their  lands  for  time 
past  memory,  and  having  received  dischaiges  fiom 
peiBons,  wlu),  for  ought  known  to  them,  had  a  full 
title  to  the  teinds ;  and  the  respondent  never  havinj^ 
given  them  the  least  notice  of  his  right  or  prieteii- 
sion,  they  acquired  the  surplus  by  having  received 
and  made  use  of  it  bona  fide^  and  therefore  ought 
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not  to  be  made  accountable  for  any  tithe  preceding 
the  date  of  the  action,  any  more  than  those  who     easton 
paid  to  the  Earl  of  Wigton  and  the  respondents, 
without  knowing  what  title  was  in  them. 

By  the  law  of  Scotland  the  interest  of  titulars  is 
valued  at  only  nine  years  purchase,  and  that  in  far 
vour  of  the  hentors ;  yet  by  these  judgments,  the 
interest  of  the  respondent  as  titular  is  by  his  own 
n^ect  made  worth  forty-nine  years  purchase,  he 
having  right  according  to  them  to  a  full  fifth  of 
the  rent  for  forty  years  prior  to  the  commencement 
of  the  action. 

At  all  events,  if  he  has  any  claim  for  arrears, 
these  ought  to  be  estimated  notT  according  to  the 
present. value  of.  the. lands,,  but  by  l^al  proof,  to 
he  brought  by  himself, .  of  the  actual  value  of  the 
teinds  at  the  time  they  became  due  ;  for  the  law 
which  makes  the  fiftix  part  of  the  r^it  the  rule,  re- 
lates only  to  the  value  of  the  teindsin  time  to  come. 
And  although  valuing  by  sounng  and  holdings  which, 
depends  on. the.  evidence  of  witnesses  only,  may  be 
a  reasonable  method  of  estimating  with  respect  to. 
the  time  to  come^ :  because  necessary,  there  being 
no  other  pos»ble  way  of  knowii^  fUture  products 
hut  by  estimation }  yet  with  respect  to  arrears  it  is 
not  leasmiable,  beouise  not  necessary.  The  actual 
produce  of  the  past  years  is  what  tibe  titular  has 
interest  in  the  tenth  <^}  and  if  by  his  neglect  the 
proof  of  that  actual  produce  is  defective,  tKe  loss 
ariflii^  from  that  deficiency  ought  to  fall  on  him 
to  whom  alone  it  can  be  imputed,  and  cannot  be 
supped  by  allowing  evidence  from  opinion  or  esti- 


96       CASES  ON  APPEAL  FROM  SCOTLAND. 

^^^^'       tnation  only,  to  the  prejudice  of  the  heritors  who 

BA8T0N      may  have  kept  no  accounts. 

8TIBLI1IO.  Pleaded  for  the  Beepofulent  :^^1.  The  respond- 
ent has  produced  aii  undoubted  title  to  the  teinds 
of  the  lands  belonging  to  the  appellants.  This  title 
was  upon  record,  and  the  appellants  therefore  can- 
Aot  be  supposed  ignorant  of  it.  None  of  the  ap- 
pellants have  produced  or  pretended  any  right  to 
any  part  of  these  teinds,  although  those  who  pro- 
ducked  a  colourable  title  under  the  Earl  of  Wigton 
have  been  absolved  from  the  claim.  But  the  de- 
fence of  bona  fide  consumption  can  never  have 
place  without  a  colourable  title ;  and  the  appellants 
having  none,  must  have  known  that  the  right  was 
in  some  other  person,  and  consequently  that  they 
were  accountable  for  them.  They  could  not  sup* 
pose  that  the  payments  which  they  made  to  the 
Earl  of  Wigton  were  in  lieu  of  tithes,  because  in 
tiie  grants  which  they  held  fix>m  the  Earl,  there  is 
an  express  proviso  that  they  should  relieve  the 
granter  from  the  payment  of  tithes  for  the  lands  to 
such  persons  as  had  a  right  thereto. 

Ministers  have  a  right  to  maintenance  oiit  of  the 
teinds,  but  cannot  be  presumed  to  be  titulars,  'espe« 

cially  since  the  act  1690  giving  to  the  patron  the 
same  share  of  teind  that  then  remained  to  the  clergy, 
and  the  receiptsofteind-duty  taken  from  the  minister 
by  the  appellants  destroy  this  presumption  bearing 
<<  teinds  payable  to  him  out  of  the  lands,''  so  that 
they  afford  no  ground  for  supposing  that  the  mi- 
nister was  titular,  or  had  a  power  to  discharge  the 
whole  teinds.  Therefore  all  the  sums  which  the 
appellants  paid  to  the  minister  being  allowed  to 
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them,  it  would  be  extremly  unreasonable  that  the       ^^^s." 
payment  of  a  part  of  a  demand  to  a  person  per-     baston 
haps  not  properly  entitled,  should  be  held  as  a  sa-    stielino. 
tisfaction  for  the  surplus  demand  to  the  person  who 
is  rightly  entitled  to  the  same. 

After  hearing  counsel,  'Mt  is  ordered  and  ad-  Judgment 
"  judged,  &c.  that  the  interlocutor  of  the  said  Lords  f^J!"'^  ^^' 
**  of  Session,  made  the  31st  December  1730,  where- 
by they  sustained  the  defences  of  bona  fide  pay- 
ment as  to  such  as  uniformly  paid  the  minister 
of  Denny  a  certain  sum  in  name  of  teind,  be,  and 
is  hereby  affirmed  with  this  addition,  (videlicet) 
[[*  for  forty  years  before  the  commencement  of 
<<  the  suit  in  this  cause,']  and  it  is  also  ordered  and 
*^  adjudged,  that  the  several  interlocutors  com- 
«<  plained  q&  in  the  said  appeal  or  parts  thereof, 
^'  which  are  inconsistent  with  the  said  interlocutor 
<<  as  affirmed  and  amended,  be,  and  are  hereby  re- 
*<  versed ;  and  as  to  those  several  interlocutors  or 
'*  I^urts  thereof,  which,  are  consistent  with  that  in- 
**  terlocutor  as  affirmed  and  amended,  tlie  same 
**  are  hfsreby  affirmed ;  and  it  is  hereby  further  or- 
**  dexed  that  the  said  Lords  of  Session  do  proceed 
*<  in  the  cause  accordingly/' 

For  Appellimt,  P.  Yorke^  and  Dun.  Forbes. 
For  Respondent,  C  Tidbot,  and  Will.  HamiU 
ton. 


VOL.  I.  H 
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ATRieK  Heron  of  Heron,  Esq.  AppeOani ; 
Charles,  Duke  ^^  Q^^tsiensberry'>^j2^^^i^.. 
and  Dover, J      fpwn^cw*. 

27/A  April,  1738. 

Tailsib.— An  heir  of  entail  in  poMesBian  purduMed  tbe  dbMt- 
nium  utile  of  lands^  the  superiority  of  which  was  indndad  ifa 
the  entail^  and  took  a  resignation  ad  remanentiam  in  his  awn 
hands  as  superior^— found  that  the  dominium  uiile  is  not  there- 
by entailed. 


No.  22.  A  MINUTE  o£  sale  was  entered  into  between  the  ap- 
pellant and  respondent,  by  which  the  latter,  in  ooa- 
sideration  of  the  sum  of  L^SOOO  sterling,  agreed  to 
sell  to  the  i^pellant  the  lands  of  Loch-house  and 
Thomick,  in  the  stewartry  of  Annandale,  and  to 
grant  to  him,  his  heirs  and  assignees,  an  ample  and 
valid  disposition  and  charter  and  precept  of  sastne 
of  the  said  lands,  to  be  holden  of  the  resp<mlent 
and  his  heirs  male  and  of  entail  succeeding  to  the 
dukedom  of  Queensbeny,  as  immediate  lawful  su- 
periors thereof,  in  feu  blench,  with  a  clause  of 
absolute  warrantry  against  all  incumbrances  and 
grounds  of  eviction. 

The  appellant,  being  afterwards  advised  that  the 
Duke  had  not  a  good  title  to  dispone  the  lands  to 
him,  refijsed  to  complete  the  purchase ;  upon  which 
an  action  was  raised  to  compel  him  to  accept  of 
the  conveyance  tendered,  and  to  pay  the  price. 
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TlieflppeQaiit Stated^  in de£»ice,  that  the  respo^^^       ^^^' 
ent  hdd  his  estates  imder  a  strict  entail*  eKecuted      M>fto)i 
by  the  late  Doke,  and  that  the  superiori^  of  the     dom  of 
lands  in  question  was  odginally  included ,  under  «"*"•»«»*»• 
that  entail)  that  the^roperty  of  these  lands  having 
been  purchased  by  the  respondent's  curators,  the 
mode  taken  to  complete  his  title  was  by  resigna- 
tion ad  remanentiam  into  his  (the  respondent's) 
hands  as  superior,  whereby  the  right  of  property 
was  merged^  and  the  entail  became  as  effectual 
over  it  as  if  the  late  Duke  had  at  the  time  of  mak- 
ii^  the  entail  been  infeft  in  the  property  of  the 
lands.     The  ^ipellant  likewise  insisted  that  the 
heirs  of  entail  ought  to  be  made  parties  to  the 
action. 

The  re^ndent  argued,  that  nothing  but  the  su-* 
periority  was  affected  by  the  entail,  the  granter 
bavi^  no  other  interest  in  the  lands,  nor  had  the 
respondent  dme  any  thing  whereupon  the  damim 
iMM»iflt£^'' purchased  with  his  own  money,  could  be 
subject  to  the  provisions  and  restrictions  of  hi»  £iu 
tb€V%  settlement  That  therefore,  as  the  feu  was 
no  part  of  the  entailed  estate,  there  could  be  no 
ciccaflion  to  make  the  heirs  of  entail  parties  to  an 
action  ftr  compelling  implement  o£  a  contract,  fw 
theimrdbase  of  that  feu. 

The  Lord  Ordinary  having  ^reported  the  ease  tb  January  \o, 
the  Court,  they  found  '<  that  the  late  Duke  of  ^^^ 
^Queensbeny^  granter  of  the  tailzie^  >  having  only 
^  Ae  right  of  soperiori^  of  theJands  in  question 
**  in  his  pers(m,  at  the  time  of  making  the  taifade^ 
"  the  respondent  acquiring  afterwards  the  property 

thereof^  though  by  a  restgnfiticm  ^  nmaneniiam, 
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'<  does  not  subject  the  property  of  the  feu  to  the 
**  said  tail^e^  or  any  clauses  irritant  or  resolutive^ 
**  therein,  and  that  there  is  no  necessity  for  calling. 
QDEBNSBSBBY.  ^j  ^^  j^^j^  ^£.  ^^j^jj^ic  iu  tlus  proccsSy  and  therefore 

repelled  the  defence,  and  ordiuned  the  i^pellant 
to  implement  the  minute,  and  decerned  accord- 
ingly/' 

The  appeal  was  brought  from  the  above  interlo- 
cutor. 

Pleaded  Jar  the  Appellant  :->-By  the  entail*  the 
lands  are  limited  to  the  persons  therein  nao^edt  and 
though  that  settlement  cannot  take  place,  so  as  to 
affect  the  dominium  utile  as  long  as  the  right  of  the 
vassal  remains  y  yet  so  soon  as  the  vassal's  right  is 
extinguished  by  a  resignation  ad  remanentiam$  the 
case  becomes  the  same  as  if  no  right  of  vassalage 
had  ever  been  granted,  that  being  no  longer  a 
separate  subsisting  estate,  but  merged  and  sunk  in 
the  superior's  right,  and  consequently  a&cted  by 
the  prohibitory  and  irritant  clauses  to  which  that 
right  is  subject 

The  effect  is  the  same  here  as  it  would  be  in.the 
case  of  recognition,  or  any  other  feudal  delict*  bjr 
which  the  property  became  consolidated  with  the 
superiority.  A  resignation  ad  remaneutiam  is  no 
more  than  an  extinction  of  the  fee  resigned ;  it  is 
not  a  title  capable  of  conveyance ;  for  the  only  title 
upon  which  a  conveyance  could  be  made,  is  the 
superior's  infeffanent  j  but  that  infeftment  in  this 
case  is  subject  to  those  clauses  which  prevent  my 
alienation. 

Although  the  purchase  money  of  the  estate  in 
question  was  the  properly  of  the  respondent,  and 
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the  purchase  made  when  :  he.  was  a  minor  ;   yet       J  ^33. 
he,  after  coming  of  age*   settled  accounts  with       hehon 
his  guardians,  and  allowed  of.  the.  application  of    du/'^  or 
the  money,  which  was  a  confirmation  of  the  pur-  «u««n»»»=»»v. 
chase  and  of  the  method  whereby  the  lands  had 
been  conveyed. 

Hie  heirs  of  entail,  not  being  parties  to  the  ac- 
tion, will  not  be  bound  by  any  determination  of  this 
case,  tmd  they  ought,  therefore,  to  have  been  called, 
that  in  case  the  appellant  should  be  obliged  to 
complete  the  purchase,  he  may  be  safe  from  any 
challenge  on  their  part 

Pleaded  far  the  Beqxnuient  .-^^The  naked  su- 
pericxrity  being  the  only  estate  that  was  in  the 
maker  of  the  entail,  that  and  no  more  was,  or 
could  possibly  be  subjected  to  its  fetters ;  the  free 
diqK»tion  of  property  being  by  the  law  of  Scot- 
land incapable  of  restraint  by  implication,  or  with- 
out e3tpress  conditions  and  provisions.  And  al- 
though accidentally  the  respondent's  titles  are  made 
up  by  resignation,  whereby  the  property  is  conso- 
lidated with  the  superiority,  yet  they  are  capable 
of  being  again  separated  by  a  new  grant  of  the  feu ; 
and  nothing  in  the  entail  hinders  such  a  grant  of 
the  feu,  the  provisions  of  that  settlement  reaching 
no  further,  than  to  the  superiority,  which  is  alone 
contained  in  it. 

Without  admitting  that  such  would  be  the  con- 
sequence of  consolidation  upon  recognition,  or  any 
other  feudal  delinquence,  there  is  a  wide  difference 
between  the  two  cases :  in  the  one,  the  accession  of 
the  property  to  the  superiority  is  a  legal  conse- 
quence of  the  superiority ;  and  there  may  be  some 
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^^^       colour  for  saying  that  the  entail  affects  all  the 

HE&ON      natural  and  necessary  accessions  to  the  entailed 

DUKB  or     estate,  as  well  as  the  estate  itself;  but  in  the  pre- 

Qu«BNSBXB»T.  g^jjj.  ^^^^  ^q  acccssiou  of  the  feu  is  no  necessaiy 

consequence  of  the  respondent's  having  been'  pos- 
sessed of  the  superiority ;  as  superior,  he  had  no 
title  whatever  to  reassuine  the  feu ;  he  purchased 
Umquam  quittbet;  and  if  his  guardians,  in  his  mmo- 
rily,  thought  fit  to  lay  out  his  money  on  this  por» 
chase,  and  to  make  up  his  titles  in  the  manner  d6» 
scribed,  which  is  legal,  it  would  be  most  unfeaaon- 
able  that  what  was  so  purchased  with  his  own  nio» 
ney  should  not  be  at  hm  own  disposal* 
Judgment  After  hearing  counsel,  '*  it  is  ordered  and  ad» 

A^27,        "^judged,  &c.  that  the  appeal  be  dismissed^  and 

^*  that  the  interlocutor  therein  comphined  of  be 
<<  and  is  hereby  affirmed.'' 


For  the  Appellant,  C.  Talboty  mAWULHamU^ 

ton. 
For  the  'Respondents,   Dun.  iFVr^^  and   FK 

NoeL 
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AijucANDSR  Irvine  of  Crimond^^ 
'  Esq.  and  William  Irvine  of  Ar-  >Appellants ; 
'  tm&^  £^.  his  brother,      -      J 
SiA  Alexander    Cumming,    Mr.1 
*  John  OoiLviE,  James  Gordon,  | 

and  others,  the  Trustees  for  the  ^Respondents. 
'  Creditors  of  Alexander  Irvine  of  1 

Drum,  &c.         .        •        .        J 

4<A  May,  iJSS. 

CoirFi7Bio.-^A  Ixmd  over  an  entailed  estate  being  granted  to 
.the  substitutes  in  tbe  entail^  and  the  succession  to  it  havinir 
qiened  to  the  heir  in  possession  of  the  estate^  but  he  not  hav- 
ing made  up  any  title  to  the  bond>— it  was  found  that  the  debt 
18  not  extinguished  by  confusion  in  his  person^  but  is  still  a 
■nhsisting  burden  on  the  estate. 


IRVINE8 

V. 

CUMMino^&C. 


[Fol.  Diet.  i.  p.  196.     Mor.  Diet.  p.  8049.] 


Alexander  Irvine  of  Drum  tailzied  his  estate  up-  No.  23. 
on  himself,  the  heirs  male  of  his  body,  and  certain  ^^®^' 
other  substitutes.  The  heirs  were  restrained  from 
charging  the  estate  with  debt,  but  it  was  particu- 
larly provided  that  all  the  debts  then  or  thereafter 
to  be  contracted  by  the  maker  of  the  entail  should 
remain  a  charge  on  the  estate. 

He  afterwards  executed  a  bond  of  provision  for       issr. 
L.80,000  Scots,  in  favour  of  his  second  son,  Charles, 
and  the  heirs  male  of  his  body,  whom  faiUng,  to  the 
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*?^-      heirs  male  of  the  body  of  such  person  or  penoQsas* 
IBVINE8     }ie  had  by  the  said  entail  appointed  to  succeed  to 
ruMMiNG,&c.him  in  the  said  estate. 

Upon  the  death  of  the  entailer .  and ,  of  hig  two 
sons  without  issue,  the  succession  as  well  of  tbe 
entailed  estate  as  of  the  said  bond  of  provision^  de- 
volved upon  Alexander  Irvine,  who  was  served  hcdr 
of  tailzie  in  the  estate,  but  did  not  expede  any  ser- 
vice to  the  bond.  He  was  succeed^  by  his  am 
Alexander,  who  did  not  make  up  any  title,  but  in 
1721  granted  a  bond  for  JL10,000  sterling  to  Sir 
Alexander  Gumming  in  trust  for  certain  purposea. 
Upon  this  bond  Sir  Alexander  chaiged  the  said  Alex- 
ander Irvine  to  enter  heir  of  provision  to  Charles  to 
the  said  bond  of  L.80,000^  and  upon  his  renimoui' 
tion,  obtained  an  adjudication  thereof  against  him, 
and  thereafter,  upon  a  like  charge,  to  enter  heir 
of  tailzie  in  the  estate  of  Drum,  obtained  an  ad- 
judication against  the  estate  for  the  sum  of  L. 80^000 
Scots.  Sir  Alexander  Gumming  then  brought  a 
process  of  declarator  before  the  Gourt  of  Session 
against  Alexander  Irvine,  and  the  heirs  of  tailzk, 
to  have  it  found  and  declared  that  the  said  bcmd 
for  L.80,000  was  a  subsisting  debt  and  burden  on 
the  entailed  estate. 

In  defence  to  this  action,  it  was  objected  that  the 
right  of  succession  to  the  bond,  originally  due  to 
Charles,  having  descended  to  Alexander  Irvine,  and 
the  right  of  succession  to  the  entailed  land  estate 
having  likewise  descended  .to  him  by  the  death  of 
his  father,  he,  as  heir  of  entail,  became  debtor  for 
the  bond,  and  at  the  same  time  creditor  for  it  as 
heir  of  provision  to  Charles ;  and  that  therefore  the 
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Ik^ond  was  mei^ed,  or  extinguished  amfusione,  the       irss. 


person  being  both  debtor  and  creditor.  irvines 

Itwasarguedforthe  pursuer,  that  Alexander  Irvine  humming  &c. 
ever  halving  made  up  any  title  in  his  person  to  the 
as  heir  of  provision  to  Charles,  he  could  not 
^9iwe  any  right  Iheseto.  The  bond  was  an  estate  quite 
^distinct  fimii'^ie  entailed  land  estate ;  and  he  might 
liave  taken  iq>  or  waved  the  succession  to  both  or 
^cither  as  he  thought  fit.    In  fact,  he  had  renounc- 
•^.the  bond  in  &vour  of  the  creditors,  who  had 
completed  a  prqier  titie  to  it,  and  it  belonged  now 
io  tiiem  and  not  to  him ;  therefore,  he  never  hav- 
ing been  creditor  in  tiie  bond,  or  established  any 
ingbt  to  it,  the  debt  was  not  merged  or  extinguish- 
^  by  confusion^  but  remained  a  subsisting  debt, 
^uid  an  eflfectual  charge  on  the  estate,  established 
in  the  creditors  by  their  adjudication. 
'  The  Lords  founds*  that  the  heir  male  of  Muit^  Jan.  i,  irse. 
bill  being.also  served  heir  of  entail  to  the  estate  of 
Drum^  Ilia  service  does  not  state  him  in  the  right 
of  the  said  bond  of  provision  of  L.80,000  Scots, 
so  as  to  operate  a  confusion  in  his  person,  and 
tiiat  tbis^  Drum  being  charged  to  enter  heir  in 
^)edal  to  Chartes,  and  adjudication  having  there- 
on followed,   does  not  operate  a  confusion  of 
debtor  and  creditor  in  this  Drum's  person ;"  and 
"^Tefore  *•  found  that  the  said  bond  of  provision  is 
<)ot  extinguished,  but  is  still  a  subsisting  debt  on 
<^e  estate  of  Drum.^ 
Various  judgments,  in  terms  of  these  interlocu- 
**^*^»  were  subsequentiy  pronounced. 

I^he  ^ipeal  was  brought  from  the  interlocutors  Entered 
^  the  *th,  and  «6th  January,  1726,  part  of  an  in^  •^•"•*^' 
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^ygg'  teriocutor  of  the  21st  July,  1727,  and  those  of  the 
IBTINE8  7th  and  22d  February,  1727. 
GoiiiiiHG,&e.  Pleaded Jbr  the  Appellanti  >—l.  The  intentioik 
of  the  entailer  is  apparent,  that  this,  bond  should 
merge  in  the  entailed  estate,  otherwise  he  would 
not  Ihave  Umited  it,  upon  failure  of  Cftor/Sef  and  the 
heirs  male  of  his  body,  to  the  heirs  oi  entail.  The 
bond  was  to  descend  to  the  same  person  as  the 
estate,  and  accordingly,  the  present  Drum  having 
right  both  to  the  estate  and  the  bond,  the  bond  be* 
came  merged  and  extinguished  cai^fimane. 

2.  It  being  admitted  that  /if  the  heir  of  entail* 
now  in  possession,  had  been  served  heir  of  provi* 
sion  to  Charles,  the  bond  would  be  merged  and  exi- 
tinguished ;  the  proceedings  at  law  in  this  case  have 
the  same  effect,  for  having  by  the  usual  process 
charged  him  to  enter  heir  to  Charles,  such  chaige 
to  enter  heir  iSf^ficUane  juris,  of  the  same  force  and 
effect,  as  if  the  heir  so  charged  was  actually  served 
heir,  and  the  bond  must  therefore  be  considered  as 
extinguished. 

JPleadedJbr  the  Beepondents  ••— 1.  The  heir  first 
named  to  succeed  to  the  estate  was  Alexander 
Irvine  of  Muithill,  and  the  heir  named  to  succeed 
to  the  bond  was  the  heir  male  of  his  body.  The 
father  had  right  to  the  estate,  and  the  son  right  to 
the  bond ;  so  that  the  granter's  intention  is  mani- 
fest, that  the  bond  should  remain  a  separate  estate. 

Accordingly  the  succession  to  the  bond  became 
open  to  the  present  Alexander  Irvine  during  his 
father's  lifetime,  and  not  to  the  father ;  and  although 
the  succession  to  the  estate  did  afterwards,  by  the 
death  of  the  father,  open  to  him,  it  was  in  his 
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power  to  wave  both  succesnons,  or  either  of  them  j       ^^^s. 
and  therefore,  until  separate  titles  were  made  up  to     ivn«MB 
both,  the  bond  could  not  be  merged  or  extinguish-  cuMiniro^&e. 
ed  in  his  person. 

In  pmnt  of  fact  he  did  wave  the  succession  to 
the  bond,  and  left  it  to  be  a£fected  by  the  creditors, 
who  have  accordingly  established  a  legal  title  to  it. 

2.  The  plea  that  the  charge  to  enter  heir  was 
eqoivrient  to  a  service  as  heir,  is  grounded  on  a 
mere  fiction,  and  has  no  foundation  in  law.  Such 
a  charge  gives  the  person  charged  no  right  to  the 
bmid,  but  is  merely  a  form  introduced  in  favour  of 
creditors,  by  which  the  debt  may  be  made  a  real 
and  eflfectual  diaige  on  the  estate  of  the  granter  (rf* 
the  bond. 

After  hearing  counsel,  <Mt  is  ordered  and  ad*  judgment 
••  jndged,  &c.  that  the  appeal  be  dismissed,  and  ^•y  ^  ^^^ 
*^  that  the  several  interlocutors  therein  complained 
*^  i^be^  and  Idie  same  are,  hereby  affirmed.'' 


Tot  Appdlants,  JJun.  Porhes. 

For  Respondents,  P.  Yorhe^  and  Bo.  Dundag. 
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173S. 


ANHANSALE 
HOPS. 


George,  Marquis  of  Annandale,  Appellant ; 
John,  Lord  Hope,  Respondent. 

^8tA  May,  1733. 

Tbnor.«— Found  that  the  cosm  annsnonis  nmst  be  pioved. 

A  charter  and  sasine  proceeding  on  the  procuratory  of  leaigna* 

tion  contained  in  a  bond  of  tailzie^  found  not  sufficient  to  prove 

the  tenor  of  the  bond. 


No.  24.  William,  Marquis  of  Annandale,  in  terms  of  his 
contract  of  marriage  with  Sophia,  daughter  of  Mr.. 
Fairhobn  of  Craigiehall,  executed  a  bond  of  taihde, 

1690. .  by  which  he  settled  his  estates  on  his  son  James  in^ 
fee,  and  himself  in  liferent,  whom  failing,  the  other 
heirs  male  of  the  marriage ;  whom  l&iling,  the  heirs 
male  of  his  body ;  whom  failing,  the  heirs  female 
of  the  marriage,  &c.  The  deed  contained  prohi- 
bitions against  selling  contracting  debts,  &c*  but 
from  all  these  James,  the  institute,  was  exempted 
and  free.  Upon  the  procuratory  in  this  de^,  a 
crown  charter  was  obtained,  and  infeflment  duly 
taken  thereon. 

The  Marquis  by  a  second  marriage  had  issue, 
the  appellant  and  another  son.  He  was  succeeded 
by  his  son  Marquis  James,  who  made  up  no  other 
title  to  the  estate,  but  possessed  on  the  charter  and 

1726.  sasine  above  mentioned.  James  executed  a  volun- 
tary settlement  of  the  estates  in  favour  of  the  re- 
spondent, son  of  his  sister  the  Countess  of  Hope- 
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ton ;  but,  upon  his  death,  the  appellant,  after  be-       ^'^^^^ 
ing  served  heir  to  him,  raised  a  reduction  of  this  annanoalc 
settlement,  on  the  ground  of  its  being  a  contraven-.      hope. 
tion  of  the  entail. 

Production  of  the  entail  being  ordered,  and  it 
not  being  to  be  found,  the  appellant  then  founded 
on  his  title  as  heir  of  his  father,  and  insisted  that 
the  settlement  17^  should  be  reduced,  as  executed^ 
by  one  having  no  complete  title,  the  charter  and 
sasine  being  inept  as  without  a  warrant  In  order 
to  meet  this  plea,  the  respondent  raised  an  action 
of  proving  the  tenor,  in  the  course  of  which  he 
produced  the  foresaid  charter  and. sasine,  bearing, 
to  be  in  terms  of  the  pipcuratory,  and  several  other* 
deeds  executed  by  Marquis  William,  which  pro- 
ceeded on  a  recital  of  the  bond  of  tailzie.  In  de^ 
fence,  it  was.pleaded  thi^t  the.  casus  amissiams  ought 
ta  be  proved ;  that  the  deed  bad:been  in  the  hands 
of  Marquis  James  after  his  father's  death ;  and  that 
it  contained  other  and  different  clauses  than  what 
appeared  upon  the  charter  and  sasine. 

The  Lords  ^^  found  the  casus  afiussUmis  not  ne»  February  10, 
**  cessary  to  be  proven  in  this  process,  and  found  '^^' 
'<  the  deed  by  William^  Marquis  of  Annandale, 
<'  which  is  the  warrant  <^  the  charter  under  the 
<^  great  seal,  in  the  yeac  I69O,  proven  to  be  of  the 
'<  tenor  libelled  by  .the  Lord  Hope,  and  decerned 
<^  in  the  tenor^  and  declared  accordingly.'' 

,  The  appeal  was  brought  ftom  several  interlocu^  Entered 
Um  of  18th  and  26th  January,  and  l6th  Februaiy,  nJ^  ^' 

Pleaded Jbr  the  Appellant ;— -1.  The  respc»ident 
has  not  proved  the  casus  anussiatUSf  which  by  the 
law  of  Scotland,  is  necessary  in  an  action  of  proving 
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n3S.  the  tcnor^  in  «U  cBsei  wbere  it  can  be  suppoMd 
AsuiAiiDAui  ^mt  the  party  who  brings  the  action  may  haveasf 
HOPS,  advantage  in  conirealing  the  original  deed.  "X^ 
deed  has  been  proved  to  have  been  in  the  potrim'i 
sion  of  Marchioness  Sophia  fen*  beho<^  oi  her  son 
James^  and  its  not  being  found  now,  renders  it  ex- 
tremely probable  that  it  was  destroyed  kx  coneeat 
ed^  as  contniBing  clauses  which  disabled  >  hii&  fixmi 
making  a  vduntaty  conveyance  to  disinherit  hb 
bisotheTr  and  separate  the  estate  c^  the  family  fttM 
the  honOTs. 

2.  The  respondent  has,  at  most,  proved  the  tenor 
only  of  one  part  of  the  deed,  viz.  the  procuiatoty 
of  na^^mdioD^  ^vduch  is  all  that  is  or  can  be  insert- 
ed in  a  charter;  and  the  force  of  this  evidence -de- 
pends^  entirdy  on  the  judgment  and  care  aS  the 
writer  to  the  signetf  bekig  the  officer  wfao'prepaiw 
the  signature,  and  fiiom  that  the  charter  for  pasa: 
ing  the  seals.  -  But  it  no  wa^  appeaiv  what  weno 
the  narrative  <np  dispositive  parts  of  the  deed,.wfaick 
may  have  been,  (and,  accordingto  the  drcumstaiiofa 
of  ^ecase^  most  probiibly  were,) such  as  entirdy dis- 
abled Marquis  James  from  altering  the 'sucoesskm 
irf^the  heirs  male^of  the  body  of  Marquis  .William; 

3.  The  respondent  has  not  proved  that  the  deed 
of  entail  was  duly  signed*  by  Marquis  WHUaniy-in 
the  presence  of  two  witnesses  th^^to  subscribing; 
or  that  the  names  and  derignaiticms  <^  the  writer 
and  witnesses  to  the* deed  were  inserted;  any  of 
which  circumstMices  being  omitted^  the  deed  itsett^ 
iS  it  were  produced,  woidd  be  of  no  eflfect 

PUaded'fw  ^iRespandent.^i — 1*  In  proving  the 
tenor  of  tatle«deeds  to  land  estates^  it  is  not  ttecea- 
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taiy  to  prove  the  eoMs  amwnanis^  though  it  maj      ^^^ 


be  required  in  the.  proof  of  the  tenor  of  bonds,  aknandax^ 
which  are  extinguished  by  being  retired  into  the      bope. 
hands  of  the  obliger;  and  this  distinction  has  been 
confirmed  by  repeated  decisions. 

When  procuratories  are  lost»  stolen,  or  destroy*- 
edy  the  proof  of  the  casus  anUuiamis  is  generally 
not  only  dijB^nlt  but  impracticable;  and  if  it  were 
necessary  to  prove  the  same^  many  propnetors^  as 
well  heirs  of  entail  as  others,  must  be  reduced  to  a 
state  of  beggary. 

It  is  not  sufficient  io  suggest  that  clauses  and 
limitations  might  have  been  contained  in  the  pro- 
curatory^  and  omitted  out  of  the  charter^  but  he  who 
makes  such  an  averment  must  support  his  all^a- 
tion  by  evidence  ;  and  in  this  case,  it  would  be>iin*- 
reasonable  to  suppose  that  Marquis  William  would 
have  passed  a  dbacter  in  terms  less  advantageous  to 
himself  than  were  contained  in  the  procuratory^ 
was  his  own  deed,  or  diat  he  would  hav^ 
the  estate  for  thirty  years  under  this'  diar» 
ter,  without  perceiving  the  di£ferenoe»  if  there  was 
any,  betwe^Qi  it  and  its  warrant. 

S*  The  honesty  and  accuracy  of  all  ^nplojred  in 
pubhc  offices  is  still  to  be  presumed.  This  charter 
passed  the  Court  of  Exchequer,  and  must  therefore 
be  presumed  to  have  been  accurately  drawn^  Con« 
stant  experience  proves  that  charters  are  agreeable 
to  tiie  procuratcHies  upon  which  they  follow,  which 
operates  a  presumption,  which  has  been  founded 
on  by  all  lawyers  and  judges,  that  the  tenor  of 
writings  lost  may  be  found  prdv^  from  charters 
and  saanes  passed  upon  them,  particularly  when 


112     CAS£S  ON  APPEAL  FROM  SCOTLAND. 

^^^      there  are  extant  deeds  under  the  hand  of  the  granter 
ANKANOA'LE  whlch  relate  to  the  writing  lost; 

HOPB.  S*  In  most  cases  where  the  deed  is  not  extant, 

it  is  impossible  to  know,  much  more  to  prove,  the 
names  of  the  writer  of,  and  witnesses  to  the  deed, 
but  where  the  contracts  are  .proved,  they  are  pre- 
sumed to  have  been  r^ularly  executed.  So  the 
House  of  Lords  found,  in  the  case  of  Blackimod  0. 
Hamilton  of  Grange.*.  Besides,  in  the  present 
case.  Marquis  William,  by  repeated  deeds  acknow- 
ledging that  he  executed  the  bond  of  talLde,  proves 
that  it  wanted  none  of  the  solemnities  of  law. 
Judgment  After  hearing  counsel,  '<  it  is  ordered  and  ad- 

Mty  9s,  17S3.  u  judged,  &c.  that  the  said  interkxnitor  of  the  l6tb 

M  February,  whereby  the  Xorda  of  Session  ibuwl 
^  the  CMW  amismamg  not  necessary  to  be  proveir 
<<  ID  diis  process ;  and  also  found  the  deed  bj  MAi 
^<  liam  Marquis  (^  Amumdale,  which  is  die  wanwt 
*<  of  the  charter  under  the  great  seal,  in  the  year 
*<  1690,  proven  to  be  of  the  tenw  libelled  by .  the 
<<  said  Lord  Hope,  and  decern  in  the  tenor,. aad 
<<  declare  accordingly,  be,. and  the  same  ^ajce  hei*-: 
<<  by  reversed ;  Andk.ia.hereby  further  ordered^ 
<^  that  the  defender  be .  asBoihdcd  fhim  Ihe  actioa 
<' of  proving  the  tenor/^.: 


f  • .  • 


For  AppeUant,  P.  Yorkey  Dm.  Foriiet,,  M^- 

DmidtUf  and  WilL OnmL   ■  ■>  '-  ■■■>'. 

For  Respondent,  C.  TiObot,  Ck.  AreMte^  and 


*  Bobcnmi'i  Appast'Caieit,  No.  48,  p.  91.1.     (Fwfoet,  TOA.  Mor« 
Diet  p.  15819.) 
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Archibald  Denhait  of  Westshidd,  *) 
Esq.  Advocate, ^AppeOani: 

'^.  James  Baillie;  W.  S.  Bespondeht. 

-  *  ■  * 

5/!&  Jivmr,  1788. 

Tailxub-^-Agt  1A5,  c  SS-p-Debt  contraeted  by  an  lieir  of  «i. 
taU  not  in^Bftj  bat  pooeanng  upon  a  general  retoor^  in  wUcb 
tbe  claujMai  of  tbe  entail  against  contractiog  debt  were  not  te- 
peated-:->foand  to  be  not  chargeable  against  the  entailed  lands. 

Foond  likewise  that  the  same  debt  was  not  chargeable  on  the 
entailed  lands,  althongh  the  entail  had  not  been  recorded  in 
terms  of  the  net 


1733. 

DBVBAM 


SiE  William  Denham  of  Weatshield  executed  a  ^o.  25. 
atiict  entail  of  hia  estate.  Upon. his  death  without 
iasae^  the  succession  devolved  upon  Robert  BaiUie ; 
and  no  infefhnent  having  followed  upon  the  entail^ 
which  was  never  registered,  he  was  retoured  upon 
a  general  service  as  heir  of  provision  to  Sir  Wil- 
fiam,  without  inserting  in  the  retour  the.  condi- 
tions^  limitatioiiSy  and  irritancies  contained  in  the 
entaiL  Upon  this  personal  title  he  possessed  the 
estate  until  his  deatht  hy  the  style  of  Sir  Robert 
Denham.    He  contracted  considerable  debts. 

la  1719  the  appellant,  being  the  next  substitute, 
bfonj^  9n  action  against  Sir  Robert,  (which,  upcm 
tus  death,  was  continued  against  his  heiiSi)  to  have 
it  found  that;,  the  clauses  irritant  and  prohibitory  of 
die  entail  not  having  been  inserted  in  the  general 
retour,  an  irritancy  was  incurred  in  terms  of  the 
act  1685,  c.  22.    The  Court  of  Session  found  that  ^^  i^ss. 

VOL.  I.  I 
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V'V'      the  irritancy  had  been  incurred ;  ^nd  in  virtue  of 
oTKHAv    their  decree,  the  appellant  was  served  heir  of  entail 
BAiiME.    to  Sir  William^  and  entered  on  possession  o£  tike 
estate.* 

Thereafter,  James  Baillie,  a  credit^Hr  of  Sir  Ro- 
bert Denham,  brought  an  action  against  the  appel- 
lant, to  have  it  found  and  declared  <'  that  certain  debts 
*'  due  to  him  from  the  said  Sir  Robert  might  lawfully 
^*  affect  the  estate  of  Westshield,  for  that,  when  titie 
<^  debt  was  contracted  the  debtor  was  in  possession  of 
<<  the  estate,  by  a  right  wliich  enabled  him  to  aflfect 
/^  or  convey  the  same.  That  though  the  irritant  and 
^  resolutive  clauses  in  the  entail  had  be^i  eflfectual 
«  against  the  heir  of  entail,  and  did  fitnit  hiai  Yl^t» 
**  yet  they  could  have  no  effect  against  hid  credi- 
«*  tors,  with  respect  fo  whom  the  case  ^^4he' sftnte 
**  as  if  the  procurator^  of  resignation  had  been  ab- 
^*  solute,  without  any  clause  irritant  or  resolutive 
^*  in  regard  that  the  entail  beitig  made  subsequent 
"  to  the  act  of  ps(rliament  1^85,  it:  was  neces^iiv 
*«  that  in  conformity  tb  the  direcfidns  of  thdt  Wet 
^<  the  entail  should  be  recorded,  and  the  cliatiJ9[es 
irritant  and  resohitive  be' inserted  iir  the  convey- 
ances or  titles  undet  which  ih^'heirtrof  ^talhpbrf- 
**  sessed,  which  being  omitted,  these  clatilJies  Sdoiild 
*«  not  be  effectual  against  creditors." 

In  defence,  it  was  answered,  that  aIthoug)i  a  cre- 
ditor/contracting  ivlth  an  heir  of  entail  iilMiv  who 


^  After  the  ded»ioii  of  the  present  case  i«-t)ie  House  of  Loids,4lue 
judgment  was  appeaJed  fioq;,  and  reyersed.     February  17,  1737. 

i  *     *^     '    , 
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has  omitted  to  insert  m  his  in&fhnent  the  irritant      ^^^^ 


ar^ 


and  resolutive  clauses,  may  be  secure,  because  he  i>«ham 
ccmtracts  htmajide  on  the  fidth  of  the  record  where  bailuk; 
the  infefbnent  is  registered ;  yet  the  case  is  diffe^ 
rent  where  a  creditor,  as  in  this  case,  confa:aete  with 
an  heir  of  entail,  who  has  only  a  personal  latent 
i^t»  limited  by  irritant  and  resolutive  clauses ;  he 
does  not  contract  on  the  faith  of  any  record,  and 
he  ought  to  have  examined  the  personal  right; 
vAdch  not  ap^lMxingf  ^^On  'aliy^'«eC(tfd,-Mid  being 
^pio/if»i^  qualified -b^^  the  conctitkms  contained^  in 
it,  must  necessarily  be  effectual  against  any  person 
whp  contracts  upon  the  footiiigc^  it.  The  purview 
ef  the  statute  concerning  entaila^i^ to regulatesudli 
(»ly^  as  being  made  real  by  iofeftment,  becmne*  a 
fund  of  credit,  pn  which  creditors  or-  purchasers 
may  fely. 

The  cause  being  reported  by  .the  Lord  Ordinary^  ssd  No?. 
the  Court  found  <*  that  the  said  estate  is  still  affect^  ^^^^' 
^  able  by  the  pursuer,  as  creditor  to  tibe  said  Robert 
"  Baillie,"  (Sir  Robert  DenhamO  ...  ^ 

This  judgment  .was  adhered  to* ,       

The  ai^peal.waa. brought  fix>m  the  interlocutory  Entered 
ofihe  S8d  and  27tb  Nov,  17S1»  and  the  SSd  Nov.  \^^  ^ 
and  15th  Dec*:. 1732.     ,..  x      c   ..    i  ..   .i    < ,.... 

Hemdedjbi'  Ab  Appdkmt  >^He  wha  haa^  oply 
a  personal  right,  on  which,  no  infeftment  has  fill- 
lowed,,  limited  by  express,  conditions  not  iif  charge 
the  estate  with  debt,  cannot,  in  breach  of  thoae 
conditions;  ^*d  bejnand  the  powers  given  Idni  by 
the  title  under  ft^di  alone  be  possesses,  bnrden 
the  lands  with  ddbti .^  i 

K'       ^  .... 

•  — ' 
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^^^'  Although  the  contractkig  debt  is  a  bi?teach  of  ther 
MnuAu  entail,  and  is  a  just  ground  for  irritating  the  cdn- 
BAiLLiE.  tractor's  right,  it  does  not  thence  follow  that  the 
debt  must  be  a  charge  on  the  estate.  This  is  thl^ 
Case  of  every  irritancy  incurred  by  contracting 
debt ;  the  heir  forfeits  his  right,  but  the  debts '  aret 
nevertheless  void>  and  will  not  a£fect  dther  thfet 
estate,  or  the  substitute  to  whom  upon  the  forfeit^ 
ure  it  descends. 

As  the  respondent  has  contracted,  not  with*  an 
heir  of  entail  infeft,  whose  right  might  appear  ab* 
9olute,  nor  upon  the  faith  of  any  record,  but  only 
upon  the  footing  of  a  personal  right,  expready  qua? 
lified  with  a  prohibition  to  contract  debt,  hfe  must 
jbe  affected  with  the  qualities  attending  that  right. 
But  the  act  1685  gives  security  to  those  cte4i* 
tors  only  who  have  bona  fide  contracted  ,witb  perr 
sons  who  are  infeft,  and  whose  infeftments  are  re- 
'  corded  without  any  limitation,  whereby  creditors 
contracting  on  the  faith  of  the  record,  may  be  in- 
duced to  believe  that  the  right  is  simple  and  ahso^ 
lute.  Those  again  who  transact  on  the  faitii  of  a 
personal  right  only  have  no  security  from  the  iict, 
and  ought  to  have  none, .  because  it  is  impossible 
to  suppose  that  they  would  transiEu:t  without  isee- 
ihg  the  personal  titie  of  him  whom  they  trust ;  jand 
-therefore  they  cannot  be  ignorant  of  the  prcdifln- 
tions  by  which  he  is  disabled  &om  cohtractiiig 

debt  

.  Pleaded  fin'  the  Betpondent : — ^At  the  time  of 
cdntnicting  this,  debt.  Sir  Robert  Denham  was  le- 
gally possessed  of,  and  entitled  to  the  estate^  in  -yir- 
tue  of  thci  original  disposition,  and  bis  general  ser- 
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.vice  aa  hei*  of  provisioh  to  Sir  WilKam  Denham :      '^^ 
and  as  that  service  established  in  Sir  Robert  a  good    »bnhaii 
right  to  the  lands,  and  there  were  no  restrictions    bailui. 
either  expressed  or  referred  to  in  the  retour  of  that 
service,  and  no  publication  of  the  prohibitory  irri- 
tanty  and  resolutive  clauses  contained  in  the  diis- 
position,  it  must  reasonably  be  supposed  that  who- 
ever transacted  with  Sir  Robert  must  have  trans- 
acted on  the  fidth  that  the  lands  then  in  his  po8^ 
session  were  chargeable  with  lus  debts. 
.    The  respondent  is  a  bona  fide  creditor,  and  can- 
not be  held  to  have  known  the  conditions  of  Sir 
Robert  Denham's  right  to  the  lands ;  the  deed  of 
entail  not  having  been  roistered  in  the  proper 
office,  nor  the  disabling  clauses  inserted  in  the  re- 
tour,  which  was  the  only  right  in  virtue  of  which 
he  possessed. 

•  The .  register  of  entails  was  intended  to  prevent 
just  creditors  being  deceived  by  heirs  of  entail,  as 
it  made  them  secure  if  they  searched  it  before  con- 
tracting ;  but  the  act  cannot  be  construed  to  mean 
that  just  creditors  should  suffer  by  the  default  of 
an  heir  (legally  possessed  of  the  lands  at  the  time) 
]aM>t  complying  with  the  directions  of  the  act  \  nor 
in  any  case,  except  where  they  unwarily  transact 
with  an  heir  of  entail  who  has  observed  punctually 
those  .directions. 

Personal  tailzies,  as  well  as  real,  are  regulated  by 
the  act  of  parliament,  upon  which  principle  alone 
the  appelknt  prevailed  in  his  action  against  the 
heirs  of  Sir  Robert  Denham ;  and  it  would  be 
most  unequitable  to  hold  that  creditors  are  barred 
by  the  same  law  from  recovering  their  just  debts, 
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»T83.      merely  on  the  ground  that  it  rekted  to  real  and 

j»KBAM     not  to  pensonal  e^tateis.    Hie  act  has  d^dared  that 

9AILI4B.    ^^  -entail  shall  be  real  and  effectual  against  credi- 

toi9  unless  the  ori^al  deed  is  registered  in*  the 

|>Foper  office,  and  the  conditSims  and  limitactiDiiB 

repeated  in  the  rights  and  conveyances  by  wfaidi 

the  heirs  of  entail  possess  the  lands;  imd  as  £^ 

Robert  neither  registered  iihe  entail,  nor  repeated 

the*  htnitations  in  the  retoor  of  his  service,  it  is 

clear  that  his  tAreditors  canaftct  tiie  lands  with  his 

debt^  notwittetandtng  the  dauses  in  the  deed,  in 

cAniequrace  whereof  they  descended  to  the  apc- 

pellant. 

Judgment        r  After  hearings  txNUiid,  ^^^  it  is  ordeired  mnd^iad- 

June  5, 17SS.  ^  j^j^^g^  g^e.  that  the  said  interlocutor  of  the  23d 

^Nov€lmber  1751;  'iHiereby  the  Lords  of  fiettdon 
*<  found  '  that  the  estate  of  Westshield  is  still  a£^ 
r^  &ctable  by  the  pursuer  as  ^creditor  to  the  de- 
.^  ceased  Robert  BaiUie  oSm  Denham, '  as  ako  the 
.^  said  subsequent  interiocutors  complained  of  in 
^'  the  said  appeal,  be,  and  the  same  are  hereby  ie» 
'*  versed.'* 

For  the  Appellant,  Dun.  Forbes,  C.  Talbot,  Ba. 

Dundas. 
For  the  Respondent,  P.  Twke,  Ch.  Areskme^ 

A.  Hume  Campbell^ 
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TromAb  LuTwiDOE,  Merchant  m\      » 

•  Whit^h^eB';  and  Pbter  How,  >AppeiUints'i 
"*♦  ^Merchant,  Ws  Asagnee^    -    -     J         ' 
AkcAibalb  GiiAT,  J0H19  B0CHAN-I 
-  .liAH,  ffiid jMmKiNG,  Merchants  >Eeapondent9. 


.  : « 


SS<^  February,  1734i 


'  ter  pAity  18  not  duMTyed  by  tHeloss  of  the  aihip.    rrei^ht  iii 
'  itin  dne'on  the  port  of  the  cargo  which  is  saved. 
A  Tend  lieiiig  wreckeS^  and  the ird^^iters  haying  taken  pees 
t  iiii»-#f  part  e£  tiift.goodaj  and  abaiidiwH  them  to.  t^ 
.  ■    jfamd  that  the  whole  freight  ia  due  finr  thpee  goods,  and 
,ttat  the  freighters  are  primarily  liable. 
l%e  libiqp-master  liaying  dedlned  to  carry  the  goods  to  the  end 
-  tf  dbe'Toyagein  aafll3ieii&ip>  and  the  owners  of  the  goods 
*  tttfkigtdcaA  :tl|0B  awajry-*-ftnnd  that  flight  pro  rata  kmems 
,  iadnefcr  these,  althoqgh  they  proved  to  be  so  damaged  as  to  be 
nnite  i|8dess;  and  that  the  freighters  are  primarily  liable  finr  it. 


ItPTWlDOZ 

r. 


QFoL  Die.  IL  p.  59*  Elchies,  voce  mntnal  centnust^  No.  8.  Mor. 
Diet  jp.  10111.3  . 

By  charter  party  between  I^utwidge  and  the  re»  Now  26. 

spondents,  the  former  became  bound  to  transport 

a  cargo  of  tobacco  from  Virgmia  to  Port^GlasgoWy 

at. a  certain  rate  per  topy  to  be  paid,  one  half  upon 

th^  ship's  discharge,  and  the  rest  within  six  months 

thereafter. 

The  9hip  was  wrecked  on  the  coast  of  Ireland^ 
and  the  greater  part  of  the'caigo. destroyed  ojr  much. 


190  CA8S8  .ON  ilFPBAL  FROM  SCOTLAND; 

^_^21h^  damaged.  Lutwidge  informed  the  respondents  im* 
tvrwwqM  mediately  of  the  disaster,  and  that  he  intended  to 
•may]  &e.  send  a  ship  to  transport  the  remainder  of  the  caigo 
to  Port>Gla8gow«  The  ship  was  sent,  but  retomed 
^npty,  the  respondents  having  previously  sent  their 
agent  to  the  spot,  to  whom  that  part  of  the  goods 
which  belonged  to  them  were  delivered  on  pay* 
ment  of  the  salvage,  and  by  whom  they  were  aban- 
dcmed,  and  the  bills  of  lading  indwsed  to  the  in- 
surers at  Bristol* 

The  remainder  belonged  to  merchants  in  Glas- 
gow,, whose  agent  it  appears  paid  the  salvage^  and 
was  willing  that  the  goods  should  be  carried  in  the 
ship  which  had  been  sent  for  them,  provided  that 
(jie  master  would  grant  bills  of  lading  to  deliver 
at  Port-Glasgow  or  Greenock ;  but  he  dedimng 
todp  so,  orto  oblige  himself  otherwise  than  by 
receipts  for  the  goods,  binding  him  to  deliver  them 
in. Great  Britain,*  the  agent  freighted  another 
vessel  in  which  they  were  conveyed  to  GhsgoiTy 
upon  arrival  at  which  place  they  were  destroyed 
as  useless.  -. 

The  respondents  refusing  to  pay  any^  freight  be- 
cause the  ship  was  lost,  an  action  was  brought 
against  them  in  the  Court  of  Admiralty,  and  it  was 
.  178S.  found  ^*  that  freight  was  due  for. that  part  of  the^ 
«  cargo  which  was  saved^  though  damnified,  in  re- 
*f  spect  of  the  defenders'  intromitting  therewith, 
^^  and  acknowledgixig  the  property ;  and'  that  the- 
'^  defenders  were  liable  for  the  full  frdght  of  ali- 

*  Thit  ttatement  If  taken  fhmi  the  refpondente' paper  alop^  )mt  it 
wooM  appear  fteoi  eireoiBsteiicee  notioed  at  theieBl  oif  thia  report, 
that  tuch  waa  bd^  to  be  Ae  £Kt  on*  deciding  tlie  eaar. 


4i 
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•^ilht  goods  savedf  notwithstanding  they  were  riot       ttai. 
^*  bmugfat  by  the  puisuer's  ship  to  the  port  of  de*  lvtwidoi 

«*Kwry*'*  a»AY,*&t. 

The  cause  was  brought  by  suspension  into  the 
Court  of  Session^  where  it  was  found,  <*  that  the  February  19, 
"«ott«  rf  rfWghtment  «.  du«,lved  by  the  "» 
«« total  loss,  of^  the  ship,  albeit  some  of  the  ^hip- 
^*  wrecked  goods  were  saved  out  of  the  shipwreck; 
'^and  that  the  freighters  indorsing  the  bills  of  lad* 

ing  to  the  insurers  did  not  subject  the  freight* 

eia  to  any  ireigfat  for  the  goods  recovered  by  the 
ccinsuiers ; :  but  found  the  merchants  liaUe  for  the 
'rfoeighty  pro  rata  itineris^  of  such  (^  the  goods  as^ 
^  were  bron^lit  to  Glasgow,  notwithstanding  some 
M  of  the  tobacco  was  found  dammfied,  and  burnt 
••there.'*  -  . 

Upon  adwan^  a  reclaiming  petition  and  answersy  ^    ^^i  ^* 
die  Court  f^  aiUiered  to  t&eir  former  interlocutors^ 
••notwithstanding  that  the  merchants  employed  an: 
••  jigent  to  recover  and  preserve  the  goods  for  die: 
••  behoof  of  die  insurenk'*    '  i 

The  appeal  was  brought  from  •'  part  of  an  inter-  Entered 
••  locator  of  diriadi  Februaiy,  1782,  and  die  in-  SJ^^***^ 
••  teriociitor  of  the.iidi  July  affirming  the  same.  ,   ^^^* 

PkadedJbrlhejtfpeUwaBi'^ltiszn^^ 
rule  by  the  maritime  law  of  all  nations,  that  where 
aabip  is  lost,  and  the  whdle  or  part  of  the  cargo 
saved^  the  contract  of  affireightment  is  not  resolved, 
and  thatthe  foeight  is  dtie^  for  so  much  of  the  goods 
as(  sre^  delivered^ :  seeing  it  is  for  delivery  of  the 
goods  that  the  payment  of  freight  is  stipulate4«,:  •    • 

III  Cd869  of  1diipwreck»  it  is.in  die.opticm  of  :die 
master  of  the  ship  to:  take  his  freight  proru^ane 
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^^^^  mneris  immensiy  and  to  be  £re^  of  furthep^  toiuf^ 
portation,  or  to  provide  another  ship  to.  cmj  th^ 
cargo  to  the  port  of  delivery ;  and  there  is  no  di£- 
fei^nce  \  in  law,  whether  the  ship  be  jqpiite  lort  <^ 
so  disabled  as  not  to  be  conveniently  repaired* 
The  master  is  entitled,  to  the  iiill  fi:eigfat  of  thd 
goods  saved,  if  he  bring  the  goods  to  the.  port 
of  delivery  in  another  hired  ship»  in  the  same  maii^ 
ner  as  he  would  have  been  entitled  thereto  had.the 
goods  been  brought  by  the  ship  first  ireighted* 

If  the  goods,  had  been  brought  in  the  first  ship; 
freight  would  have  been  due  upon  such  parts  xif 
the  cargo  as  were  even  damaged  by  str^  oiwetkA 
tfaer,  or  otlier  accidents,  provided  it  was  not  thnxq^ 
die  fiiiilt  of  jQieinaster  dr  mariners  ^  and  the  fiotight-' 
ers  cannot  give  up  part  of  t)icir  cargo,  because  <of 
less  value  than  the  freight,  and  retain  another,  part 
which  TdsLy  be  in  good conditi(m.  Hieymiist ^tber. 
abandon  the  whole  to  the  master  of  the  shipvor  ppay 
die  wlK)le  freight    An  abandonment  to  the  mvifaet 
frees  firom  fi*eight,  because  it  enables  him  loi  £aagnit 
of  the  efiects;  but^nabandbnmentmadetoanyoiQier 
person^  which  authorises  that  other  .person  to  inter- 
cept the  efiects  frxim  the  masted,  is  pn^ietly  an*  aa^" 
si^ment ;  and  with  reispect  to  the  master,  ia  the 
same  things  as  if  the  proprietor  had  laid  hold  of  the 
goods  and  token  them  into  Ids  own  custody.   Andb 
akhoughmerchants  insuring,inorder  to  entitle  them: 
to  dieinsurance  money,  must  assign  their  right  in  tiie. 
goods  to  the  insurers,  by  indorsing  the  biUs  of  iadU 
ing ;.  yet  such  assignment  is  only  an  abandonment  to 
die  in8urerB,not  to  the  master^  And  the  fad;  of  their 
having  made  that  abandonment  efiectual,  by.  their. 
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jigpenfis  dEaiming  the  goods,  and  conveying  them  to      ^^"^ 
Bristol  for  behoof  of  the  insurers,  in  prejudice  of  the  l^twioob 
appellant's  right  of  retention,  is  the  foundation  of  his   qmaxI  &c 
claim  agdnst  them ;  they  having  thus  enabled  the 
insurers  to  recover  the  goods  which  they  themselves 
had  no  right  to,  except  upon  payment  of  the  freight 
Hiey  must  therefore  be  liable  to  the  appellant,  who 
was  thus  by  their  act  and  d^d,  deprived  of  the  se- 
curi^  which  he  had  an  undoubted  right  to  re- 
tatii#' 

Although  the  goods  were'  not  brought  to  the 
p<M  of  discharge^  yet  since  the  appellant  had 
sent  anMiier  ship  for  transporting  th^n/  the  re- 
qKttidests  were  answenble  for  the  whole  fireighi^ 
inasmuch  as  it  was  onlythrough  their  refusing  to 
deliver  them  that  they  were  not  brought  to  th^ 
port  of  delivery.  , 

'Hht  afqpellaats  are  not  bound  to  sue  the  insu- 
reftf  or  the  other  merchants  at  Glasgow  with 
wbon^they  had  no  contract,  but  only  the  respond 
dentSy  who  entered  into  the  charter  party,  and  her 
iwne  tjierefore  bound  to  pay  the  freight.^ 

JPleadedJbr  th$  Bespondentg>^^o  freight  eould 
be  due  upon  the  charter  party,  the  ship  having 
been  lost ;  and  even  as  to  that  part  which.was  r^ 
covered  out  of  the  sea,  no  freight  could  be  de- 
maoded  either  in  law  or  equity,  the  same  having 
been  so  damnified  that  it  was  useless  to  the  merp- 
chant,  and  could  not  be  admitted  to  an  entry,  and 
iiiepefore  was  burnt  at  the  scales. 
.-At  att  j^veotSi  they  could  be  only  liable  for  a 
proporticmal  part  of  the  freight  for  what  was  saved, 
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1784.      y\2.  ^rom  Virginia  to  Youghall  io  Irelandy  and 
LUTwiiMs    therefore  the  remainder  of  the  voyage  ought  to  be 
oAAY,  &e.    deducted. 

The  charter  party  being  dissolved  by  the  loss  of 
•the  ship,  the  appellant  had  only  a  dahn  in  equity) 
in  so  far  as  the  proprietors  of  the  tobacco  vren 
profited,  and  therefore  freight  ought  only-  to  be 
paid  in  proportion  to  the  value  of  the  tobacco  after 
deduction  of  the  salvage. 

The  respondents  having  abandoned  the  tobaooo 
to  the  insurers,  as  by  law  they  mi^ht  and  Were 
obliged  to  do,  any  freight  which  the  appellluit 
could  claim,  was  due  by  the  insurers  and  not  by 
the  respondents ;  and  he  had  his  remedy  againtt 
the  insurers  either  by  action  or  detention^^whidh 
would  have  been  competent  to  him  if  be  would  have 
paid  the  salvage. 

'  He  had  no  claim  upon  the  respondents  for'  ihe 
freight  of  the  tobacco  which  was  not  abandoned  to 
the  insurers ;  but  his  claim,  if  he  had  any»  would 
lie  against  the  merchants  to  whom  it  belonged^ 
Judgment  Afler  hearing  counsel^  <^  it  is  ordered  and  ad«- 
Pcl>.»i784.«  j^^jg^    &c.   That  the  said  interlocutor,  and 

<*  the  affirmance  thereof,  complained  of  in  the 
said  appeal,  be  and  are  hereby  reversed}  and 
it   is  hereby  declared,    that  the   said  respcm^ 

'<  dents  are  liable  for  the  fuU  freight  of  such 
goods  as  were  given  up  to  the  insiurers,  and 
for  .the  freight  pro  rata  iimerU  of  such  of  the 
goods  as  were  brought  to  Glasgow,  notwith*- 

^*  standing  some  of  the  tobacco  was  found  darani* 

**  fied  and  burnt  there.** 


-it 


CAnS  OK  APPEAL  FROM  SCOTLAND. 

For  Appellants,  Dun.  Forbes,  Wm.  Murray. 
For  Respondents,  Ro.  Dundas,  WiU.  Hamilton. 

In  the  Fd.  Dictioiiarjj  and  in  Morriton*t  IXctknmrff  this  ctse  is 
Rported  withcmt  any  liotfoe  of  the  revenil.  In.  SUJiics  it  it;propcr^, 
Ij  jteted»  and  likewiae  in  Bell's  CommenttrieSji  I.  p.  480.  .Note. 
Tbedrcomstsnoes  ire  also  detiSled  In  Abbot's  law  of  shipping,  p. 
S16  (Edit  1812.) 


In  deciding  the  case  of  Lake  e/  olit  t.  Ljde  (Barrow  II.  888,) 
Loed  Mansfield,  founding  upon  the  present  case,  (in  which  he  had 
ben  coansd)  remarked  ^'  tliat  it  was  well  considered  in  the  House 
"  of  Loids,  and  that  Loid  Talbot  gave  the  reasons  of  the  judgement 
•<»  of  the  House  at  length." 

''The  House  of  Lords  determined  upon  these  reasons,  (deUvered  p.  885. 
^  bjr  the  Lord  Chanodlor  Talbot,) '  That  the  whole  Areig^t  was  doe 
f^wgrnoL  the  goods  sent  to  Bristol,  because  the  master  offered  a  ship  to 
/  CBiy  the  goods  to  Gla^w,  whidi  was  the  port  of  delitery.  But 
'  as  the  mastor  declined  carrying  the  other  goods  to  Gla^w,  (the 
«  gert  of  their  delivery)  they  determihed  that  as  to  tibem,  he  ong^t 
'  to  be  paid  only  pro  rata,  yis.  as  much  as  was  proportionable  to  his 
f  flnrying  them  to  Youghall,  the  place  where  the  accident  hiqppen« 
'  cd.'  .And  this  was  all  agreeable  to  the  maritime  law." 

Lord.  Mansfield  farther  says,  '*  it  is  quite  immaterial  what  the         ^  999, 

'^  Mierchant  made  of  the  goods  afterwards ;  for  the  roaster  has  no- 

M  ^hlng  at  all  to  do  with  the  goodness  or  badness  of  the  market;  nor 

'«*  ii^eed  can  that  be  properly  known,  till  after  the  Areight  is  paid ; 

'««  for  the  master  is  not  bound  to  deliTcr  the  goods,  till  after  he  is 

'''paid  hia  fieigfat.    No  sort  of  notice  was  taken  of  that  matter  in 

-''  the  case  of  Lutwidge  and  How  ▼.  Gray,  in  the  House  of  Lords ; 

"  and  yet  there  the  tobacco  was  damaged  very  greatly ;  eren  so  much 

"  that  part  of  it  was  burnt  at  the  scales  in  Glasgow." 
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wAucHOPB.  John,  Duke  of  Roxburgh,  Appellant; 


James  Don,  o/iiM  Wauchope,  of 
EdmonstoQ^  Esq. 


^  e  CoM/ra. 


*■  • 


sa  March,  1784. 

Tailzie— Circnmstances  nnder  wldch  a  feo-eharfter  bjr  m  bcir 
of  entail  was  reduced  aa  granted  a  mom  kahemie  p^tHmitw^ 
altlio^gh  power  to  £b^»  willioat  dhninntifltt  of  Ae  rental,  wt/^ 
giyen  bj  the  entaiL 

Pbxscbiftion.— Lands  being  possessed  onderaleine^aBdi 
lea  of  the  same  subsequently  granted,  it  was  faaoA,  that  die 
psascssion  eontimied  to  be  in  Tirtoe  of  the  lease^  and  Aai 
prescription  against  the  right  of  diallenging  the  fen«  eotfii- 
menced  only  at  theezpiry  of  the  lease,  and  not  from  the  date 
of  the  fen-charter. 

Jus  Ts&Tii. — It  being  objected  to  the  title  of  an  heir  foanhif 
a  redaction  of  his  ancestor's  deed,  as  a  contraTentioa  of  JAe 
entail,  that  the  oontrayention  implied  the  Jarfeiture  of  liie 
own  ri^it^— >the  objecdon  was  repelled  aa  beingyitf  icrtfS  to 
one  who  did  mot  daim  onder  the  entaiL 

No.  27.  The  entail  of  the  earldom  and  estate  of  Rox- 
burgh contains  the  following  clause;  **  Reserv- 
'<  ing  always  to  the  said  heirs  of  entail,  liberty  and 
<<  piivil^e  of  granting  feus  and  rentals  of  such 
parts  and  portions  of  the  said  estate  as  shall 
iem  expedient  to  them,  provided  the  same  shall 
no  ways  be  granted  in  lesion  or  diminution  of 
le  rental  of  the  lands  and  others  aforesaid,  as 
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"  the  same  shall  happen  to  pay  at  the  time  of  the      irsi. 
«  succession  of  the  said  heir  to  the  same.*'  ^DuKEoip"' 

Earl  Robert,  the  maker  of  this  entail,  granted  "^^";'^^" 
to  Alexander  Don,  in  consideration  of  his  services,  ^auchopb. 
a  lease  of  certain  lands  for  the  term  of  his  life^ 
time^  and  nineteen  years  after  his  death,  at  the 
yearly  rent  of  L.6  Scots.  The  lease  recited  that 
^<  the  Earl  had  formerly  granted  to  Mr.  Don  a 
<^  bond  for  500  merks  yearly  pension  for  life ;  and 
.**  that  the  lands  were  charged  with  certain  annuf- 
"  ties  which  Mr.^  Don  became  bound  to  clear.** 
It  provided  thkt  Mr.  Don  <<  did  accept  of  the 
<'  said  lease  in  satisfaction  of  the  said  pen^ 
'<  sion ;  and  that  the  lands  should  be  redeem- 
'able  by  Ihe  Ealrl,  his  heirs  ot  ass^ees,  upon 
payment  of  10,000  merks.**  It  was  hkewise  pro- 
vided that  at  the  expiry  of  the  lease  he  should 
l>e  aHowed  the  expenses,  not  exceeding  the  sum 
of  10000  merks  Scots,  bf  repairs  upon  buildings^ 

Eatl  Robert  was  succeeded 'by  Earl  William^  Mayii»i65o. 
who'  shordy  afterwards  granted  to  Mr.  Don  a 
feu  charter  of  the  sime  lands,  for  the  yearly  feu- 
dulgr.of  L;7,  10^.  Scots;  upon  which  infeftment 
followed.  ^^ 

After  the  death  of  Earl  WiUiam,  an  action  was 
raised  in  1685  by  his  son,  for  th,e  purpose  of  set* 
ting  aside  this  conveyance,  but  it«was  not  proceed* 
edin. 

In  1727  the  Duke  of  Roxburgh  brought  an  ao* 
tiim-foT  having  it  declared  that  the  lease  was  es^ 
pire4-— 'Alexander  Don  the  lessee  having  died  ikt 
1687 ;  and  tiiat  the  convejmice  ah4  feu^hiatter  were 
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« 

^^^^      void  and  null,  having  been  granted  by  one  whc^  by 
J>UKB  or    the  entail,  was  disabled  from  making  any  alienati<m 
of  the  estate. 

In  defence  it  was  objected  to  the  title  of  tlie 
Duke,  that  if  the  grant  of  the  feii-right  in  questioD 
should  be  construed  a  contravention,  it  would,  by 
the  express  words  of  the  entail,  create  a  forfeiture  of 
the  right  of  the  Duke,  who  was  the  male  heir  of  the 
granter,  and  possessed  the  estate  as  such.  Besides 
this,  by  the  entail,  express  powers  are  given  to  grant 
feus  of  the  lands,  if  the  yearly  profit  is  not  there- 
by diminished  from  what  it  was  at  the  time  of  the 
succe^ion  opening  to  the  granter,  and  by  the 
feu  in  question  the  rent  had  been  increased.  It 
was  farther  pleaded  that  the  action  was  barred  by 
prescription,  the  defender  and  his  ancestors  having 
possessed  for  above  40  years. 

To  the  objection  to  the  title,  the  Diike  tfliswer* 
ed,  that  it  wsajus  tertU  to  the  defender,  who  could 
have  no  right  to  profit  by  the  contravention.  He 
fitrther  maintained,  that  the  feu-duty  stipulated  to 
be  paid  was  not  adequate  to  the  profits  of  the 
lands,  and  was  an  elusory  and  not  a  real  rent  As 
to  the  defence  of  prescription,  he.  answered  that 
the  action  which  was  brought  in  16S5  was  a  suffi- 
cient interruption  of  the  course  of  the  prescription, 
and  even  although  that  action  had  not  been'  raised^ 
stilt  Mr.  Don,  having  entered  to  possession  by 
virtue  of  a  lease,  which  is  no  foundation  for  the 
plea  of  prescription,  could  not,  although  he  after- 
wards obtained  a  feu-charter,  alter  or  change  the 
title  of  his  possession,  until  the  lease  expired  i  and 
therefore  prescription  necessarily  requiring  posses^ 
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rfon  Qpon  charter  and  seisin,  it  could  not  commence  _  \^^^ 
until  the  termination  of  the  lease.  »"«»  o' 

The  Lord  Ordinary  **  repelled  the  objection  to        «. 
the  Duke's  tide,  and  sustained  the  same;"  ^^^ j^y^gi" irai 
having  reported  the  other  points  to  the  Court,  their 
Lordships  found,  *'  that  the  prescription  propon*-  Dec.  19. 
**  ed  for  John  Wauchope  the  defender,  commenc* 
**  ed  from  the  date  of  the  charter  in  the  year  1650, 
**  and  not  from  the  ish  of  the  tack,  but  found  the 
^'  said  prescription  interrupted  by  the  process  rais*- 
*'  ed  in  the  year  1685,  and  found  that  William, 
<«  Earl   of  Roxburgh,   had   sufficient   powers  to 
*'  grant  the  said  feu-charter  and  disposition ;  and 

therefore  repelled  the  reason  of  reduction  of 

the  said  charter  and  disposition,  as  granted  a  non 
i  habente  potestatentJ* 

An  appeal  was  brought  by  the  Duke,  from  that  Entered 
part  of  this  interlocutor,  which  finds  that  the  pre-''*"*^'  ^^^^' 
scription  commenced  from  the  date  of  the  feu* 
charter  in  1650,  and  not  from  the  expiry  of  the 
lease;  likewise  from  that  part  which  finds  that 
Earl  William  had  sufficient  powers  to  grant  the 
said  feu-charter  and  disposition. 

A  cross  appeal  was  brought  by  Mr.  Wauchope,  April  9, 1733. 
from  the  interlocutor  of  the  21st  July,  repell- 
ing the  objection  to  the  Duke's  title  to  pursue ; 
and  also  from  that  part  of  the  other  interlocutor 
which  finds  that  the  prescription  is  interrupted  by 
the  process  raised  in  1685. 

ON  THE  ORIGINAL  APPEAL. 

Pleaded  for  the  Ajyi)eUant : — 1.  As  Earl  Mil- 
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^^^^  liam  had  no  powers  to  alienate  any  part  of  the 
?^"„^J«  estate,  the  power  reserved  to  grant  feus  or  leases 
without  dindnution  of  Ihe  rental^  could  never  be 
applied  to  the  present  case,  where  the  lands  were 
given  away  on  account  of  services,  but  not  let  fat 
what  could  properly  be  called  a  rent,  but  only  an 
elusory  acknowledgment.  It  is  evident  that  the 
ten  shillings  (L.6  Scots)  payable  by  Alexander 
Don,  was  not  the  rule  at  which  the  heirs  of  entail 
were  at  liberty  to  feu  the  land;  for  as  the  10,000 
meiics  payable  for  redeeming  the  lease,  and  the 
2000  merks  allowed  for  repairs  and  buildings,  wera 
to  bear  no  interest  during  the  term  of  the  lease,-** 
as  Alexander  Don  was  bound  to  clear  off  the  an* 
nuities  payable  out  of  the  lands,  and  to  release 
the  pension  of  500  merks  due  to  himself  for  life^-«* 
a  discharge  of  these  incumbrances  must  be  con- 
strued as  an  equivalent  and  consideration  in  place 
of  so  much  rent,  over  and  above  the  nominal  rent 
of  ten  shillings. 

S.  Supposing  that  the  heir  of  entail  had  power 
to  grant  a  feu  for  a  feu-duty  of  no  greater  extent 
than  the  rent  contained  in  the  lease  from  Earl 
Robert,  yet  he  could  not  release  the  casualties 
which  attend  the  right  of  superiority,  and  which 
would  be  more  beneficial  to  the  succeeding  heir  of 
entail,  than  this  rent  stipulated ;  for  such  release 
would  be  directly  contrary  to  the  nature  of  a 
feudal  right,  by  which  the  superior  is  entitled  to 
all  the  usual  casualties.  The  power  to  grant  feus 
cannot  be  otherwise  understood  than  of  proper 
feus,  attended  with  the  usual  casualties  and  pro- 
fits arising  from  the  nature  of  a  feu. 
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S.  The  pre8criptioQ  cannot  be  counted  but  *&om       i734. 
tiie  expiiy  of  the  lease ;  because, — Alexander  Don    ^wks  o^ 
having  only  a  temporary  ri^t  by  lease,  in  virtue  ^^'^^" 
of  which  he  held  the  lands  as  tenant  to  Earl  Ro-  ^^vchopb. 
berl^— when  he  obtained  the  feu  from  Earl  Wil- 
fiam,  he  could  not  by  the  law  of  Scotland  invert 
Aat  possession  during  the  currency  of  the  lease, 
and  a^uire  a  right  of  proporty  in  prejudice  of  his 
right  under  die  lease,  and  in  prejudice  of  the  heirs 
c^  entail.     During  the  continuance  of  the  lease 
evefy  heir  of  entail  was  under  a  disability  of  pro* 
ceeding  agaimt  him  with  any  e£Eect ;  for  during 
that  time  he  could  not  possibly  remove  the  lessee 
fiom  possession ;  and  as  no  prescription  can  take 
place  against  an  action,  but  from  the  time  at  which 
auch  action  could  have  been  effectually  instituted, 
there  is  no  room  for  it  in  the  present  case. 

There  was  no  homdogation.  The  receipts  were 
granted  by  the  heir^s  steward,  and  although  the  sum 
was  in  them  erroneously  called  a  feu*duty,  it  was 
not  the  exact  sum  specified  in  the  charter.  Such 
receipts  can  never  be  ccmstrued  into  an  approba* 
tion  of  the  tide,  as  has  often  been  adjudged  in 
similar  cases. 

Pleaded  Jbr  the  Respondent c-^l.  Restrictions 
cannot  by  construction  be  extended  beyond  the 
words  of  the  deed,  and  there  is  here  no  restraint 
iipon  the  power  of  feuing,  except  in  the  proviso 
that  the  rent  or  feu-duty  should  not  be  diminished 

prout  tempore  successionis  dict«  haeredum  iis- 

dem  persolvere  contigerit**  No  greater  rent 
had  ever  been  paid  out  of  these  lands  than  L.6 
Scots,  and  tihierefore  the  feu-duty  of  L.7,  10s.  was 
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lysJL  a  higher  rent  than  what  was  payable  to  the  heir 
]>DtE  or  upon  the  opening  of  the  succession  ;  neither  can 
EoxBtHOH  ^^  yeariy  pension  and  liferents  be  accounted  any 
WADCHOPE.  part  of  the  rent,  because  the  liferents  determined 
with  the  life  of  the  liferenters,  and  the  pension 
with  that  of  Alexander  Don,  and  the  lease  was 
to  subsist  for  nineteen  years  after  his  death,  yet  no 
more  was  to  be  paid  in  these  events  than  the  above 
rent.  That  rent  had  been  fixed  by  the  maker  of 
the  entail,  and  therefore  could  not  by  any  heir 
claiming  under  his  deed,  be  objected  to  as  elusory* 
especially  as  Earl  Robert  could  not  be  ignorant 
that  the  lands  were  of  greater  value,  the  lease  re* 
citing  the  other  considerations  for  which  it  was 
granted. 

2.  The  prestations  to  the  superior  may  be,  and 
commonly  are  regulated  pactis  et  pravisianAu^  ko* 
ndnumj  and  therefore  the  power  of  feuing  being 
limited  only  to  the  effect  that  the  rental  should 
not  be  diminished,  the  releasing  certain  casualties 
payable  by  some  feuars  to  their  superiors,  was  not 
inconsistent  with  that  power.  Besides,  these  ca* 
sualties  were  only  released  during  the  lifetime  of 
Alexander  Don. 

S.  Nothing  is  more  certain  than  that  every  land- 
lord or  tenant  may,  by  agreement  between  them- 
selves, change  the  nature  of  the  tenant's  possession, 
and  that  the  landlord  may  grant,  and  the  tenant 
accept,  in  lieu  thereof^  any  new  deed  which  the 
landlord  has  the  power  to  execute. 

The  heir  of  entail  had  a  power  to  redeem  the 
lease^  and  therefore  cannot  be  said  to  have  been 
non  vnlens agere.   Moieover,  during  the  subsistence 
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of  the  lease,  he  might  have  brought  aii  action  of      ^^^*- 
reduction  of  the  feu-charter,  of  which  he  could  not    ^^^"^  <>' 
be  ignorant,  because  the  infefhnent  was  upon  re-        v. 
cordt  ^uid  the  acquittances  granted  yearly  referred 
to  it,  the  rent  being  paid  from  the  year  l65d  ac- 
cording to .  it,  and  not  according  to  the  terms  of 
the  lease. 

ON  THE  CROSS  APPEAL. 

Pleaded  Jar  the  Appellant^  {Mr.  fFiauchope)  :•'— 
1. .  If  this  feu-charter  was  a  contravention  of  the 
entail,  the  necessaiy  consequence  of  it,  by  the  very 
words  of  the  entail,  was  a  forfeiture  of  the  right 
of  the  granter  and  all  his  issue } .  and  therefore  the 
Duke,  who  claims  as  heir  of  the  body  of  the 
granter  so  forfeiting,  had  no  title  whatever  to  carry 
on  any  suit  ccmceming  the  lapds  entailed,  or  any 
part  of  them. 

S.  It  appears,  that  in  the  action  of  improbation, 
in  the  year  1685,  to  which  Sir  Alexander  Don 
with  many  other  persons  were  made  parties, .  no 
particular  writing  is  specially  mentioned  in  the 
summons ;  and  it  is  a  settled  point  that  no  action 
can  interrupt  prescription,  unless  not  only  the  title 
is  particularly  called  for.  in  the  summons,  but  also 
the  objection  libelled,  of  which  the  pursuer  could 
avail  himself.  Here  no  reason  of  reduction  was 
libelled,  except  that,  of  falsehood,  which  is  perpe- 
tual in  its  own  nature,  and  on  which  the  Duke  does 
not  now  insist 

Pleaded^  the  Beepondenty  (the  Duke}^^ 
1.  The  objection  to  the.  title  is  j'tM  tertii  to  Mr. 
Waucbope,  baogtcompetent  only  to  an  heir,  of 
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^^^^      eirtailt  but  not  to  a  third  parly;  and. even  s^p- 
strtB  «r    posing  it  had  been  made  by  an  heir  of  ^itail,  it 
KoxBumaH  ^^^^^  jjQj^  jj^  barred  by  presciiption,  no  heir  hav- 
wAocHOPs.  jjjg  pretended  to  take  advantage  of  it  for  upwards 
of  forty  yearsi  during  which  the  descendants  of 
Earl  William  have  aijoyed  the  estate  without  chal- 
lenge in  virtue  of  their  retours  aa  heirs  of  entail  to 
each  other. 

2.  The  prescription  was  interrupted  by  the  ac- 
tion brought  against  Mr.  Wauchope's  ancestcn*  in 
1685,  the  object  of  which  was  to  void  and  set 
aside  his  title  to  the  lands,  and  in  ^diich  several 
proceedings  were  had.  Since  that  time  the  mino- 
rity of  the  Duke  excludes  the  plea* 
Judgment  After  hearing  counsdl^  **  it  is  ordered  and  ad- 

March5>i7S4.  <<  judged,  &c.  that  such  parts  of  said  interlocutor 

''  of  19th^  December,  173%  whereby  the  Lords  of 
**  Session  found  that  the  prescription  proposed  fin* 
« the  defenders  ccMnmenced  from  the  date  of  the 
'^  charter,  anno  1650^  and  not  from  the  ish  of  the 
'*  tack ;  and  that  William,  Earl  of  Roxburgh,  by 
<<  the  tailzie  had  sufficient  powers  to  grant  the  feu- 
'<  charter  and  disposition  in  the  appeal  mentioned^ 
<(  and  therefore  repelled  the  reascm  of  reduction^ 
proponed  for  the  pursuer,  of  the  said  charter  as 
granted  a  nan  hahente  patfiBtatem^  and  of  the 
said  disposition,  be,  and  is  hereby  reversed ;  and 
it  is  hereby  &rther  ordered,  that  the  cross  ap- 
peal of  the  said  James  Wauchope,  be^  and  is 
hereby  dismissed,  without  prejudice  to  the  ques- 
tion relating  to  the  interruption  of  the  prescrip- 
tion  when  a  proper  case  shall  come  b^re  tids 
'*  House ;  and  it  is  further  ordered  and  adjuc^ed. 


(I 
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**  that  the  said  interlocutor  of  the  Lord  Ordinary       ^tsj. 
"  of  the  21st  July,  17S2,  be,  and  is  hereby  afiSrm-    J>ni^B  of 
"  ed ;  and  it  is  hereby  declared  that  the  prescrip-  *^*"^"®" 
"  tion  pleaded  for  John  Wauchope,  the  defender,  ^^^^^ote. 
**  commenced  from  the  termination  of  the  lease, 
**  and  not  from  the  date  of  the  charter,  and  that 
^*  William,  Earl  of  Roxburgh,  by  the  entail,  had 
**  not  suflScient  powers  to  grant  the  feu-dharter  and 
"  conveyance^** 


For  Appellaii^  P.   Yarke,  Bo.  Dundas^   Wm. 
Murray. 

For  Respondent,  Dun.  Farbe9,  C.  Talbaty  Ch. 

Areskine. 
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17S4. 


v.* 

ANDEfttOKS. 


^Appellants; 


Respondents. 


Thomas  Anderson,  the  Elder,  an 
Idiot,  by  WiUiam  Chatto,  Writer, 
his  Curator;  and  Thomas  An- 
derson, the  Younger,  Eldest  Sou 
of  the  said  Thomas  Anderson, 
Paupers,     ..-»..-- 

Isabel  Anderson  and  John  Bull,  ' 
her  Husband;  William Coutts, 
Husband  to  the  Deceased  Eliza- 
beth  Anderson,   and  Robert 
Geddes,  their  Assignee,     -    - 

13^^  March,  VIM. 

FbOVISION  to  heirs  and   children. — CONSTRUCTION — In    a 

marriage  oontract^  a  sum  of  money  beiog  provided  to  the  hus- 
band in  liferent^  and  the  eldest  son  d  the  marriage  in  fee, 
and  a  portion  being  settled  on  the  daughters,  to  be  paid  on 
their  respective  marriages^— it  was  found  that  the  father  was 
obliged  to  pay  the  same  to  the  daughters  upon  becoming  due> 
notwithstanding  there  would  not  be  left  sufficient  fVinds  for 
payment  of  the  provision  to  the  eldest  son. 

It  was  found  that  the  scm  had  no  interest  to  dispute  this  daim, 
and  that  he  was  not  entitled  to  be  ranked  pari  passu  with  the 
daughters  on  the  funds  of  the  father. 

It  being  provided,  that,  in  the  event  of  there  being  three  daugh- 
ters of  the  marriage,  a  certain  sum  should  be  paid  among  them 
according  to  specified  proportions ;  and  there  being  bom  Jimr 
dan^ters,-»it  was  found  that  the  fourth  daughter  was  not  en- 
titled to  any  share  of  that  sum,  although  no  other  provision 
was  made  fbr  her. 


No.  28.  Thomas  Anderson,  the  elder,  m  his  marriage  set- 
tlement, became  bound  to  secure  upon  lands  or 
annual  rents  the  sum  of  30,000  merks  in  favour  of 
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himself  in  liferent,  and  the  eldest  son  a£  the  mar-    ^^^4. 
riage  in  fee,  which  faiiling,  to  himself,  his  heirs  and  ANDKs^oiiB 
assignees  whatsoever.     The  deed  also  contained  andbmohj. 
the  following  clause :  **  And  in  case  there  should 
happen  to  be  only  one  daughter  of  the  said  mar- 
riage, he  obliged  him,  Ids  heirs  and  executors,  to 
*^  content  and  pay  to  her,  her  heirs  and  assignees, 
'<  the  sum  of  18,000  merks ;  if  two  daughters,  die 
«<sum  of  20,000  merks,  whereof  11,000  to  the 
<*  eldest,  and  9000  to  the  youngest ;  and  if  three 
*^  daughters^  the  sum  of  30,000  merks,  whereof 
''  12,000  to  the  eldest,  10,000  to  the  second,  and 
6000  to  the  youngest,  pajrable  within  year  and 
day  next  af\;er  their  respective  marriages." 
There  was  issue  of  the  marriage,  two  sons  and 
four  daughters. 

The  eldest  daughter  Isabel  having  married,  an  n^i. 
action  was  brought  by  her  and  her  husband  against 
her  father  for  12,000  merks,  as  her  portion  under 
the  marriage  contract  It  was  plead^  in  defence, 
that  by  the  marriage  contract,  only  30,000  merks 
altogethef  were  to  be  settled,  and  there  being  a  son 
to  whom  this  sum  was  first  provided,  the  daughters 
could  claim  nothing  under  the  contract  The 
Lords /^  found  that  the  provisions  to  the  daughters  February  is, 
"  did  take  place,  and  were  effectual  to  them,  though  ^'^*** 
^*  there  were  sons,  one  or  more  of  the  marriage, 
"  providmg  the  effects  of  Mr.  Thomas  Anderson, 
*^  the  father,  were  sufficient  at  the  time  of  the  mar- 
**  riage  to  satisfy  both  the  30,000  merks  provided 
"  to  the  three  daughters,  and  the  30,000  merks 
^<  which  he  was  to  secure  to  himself  in  liferent  and 
"  the  eldest  son  in  fee." 
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^y^  Various  proceedings  followed,  which  it  is  un- 

▲xoBmBovi^  necessaiy   to   detail ;    and  also    in   similar   ac- 
AHDEBBovs*  tions  severally  broi^ht  by  the  three  other  daugh- 
ters.* 

Thereafter,  Thomas,  the  younger,  who  had  been 
a  minor  during  these  processes,  and  no  party  to 
them,  brought  an  action  of  reduction  and  deda- 
rator  to  have  the  several  decrees  pronounced  there- 
in reduced,  and  to  have  it  declared  that  the  som 
of  90,000  merks  was  provided  and  secured  to  the 
eldest  son  of  the  marriage,  and  that  the  provision  to 
the  daughters,  as  it  was  made  subsequently  to  that 
in  favour  of  the  son,  was  not  to  commence  or  have 
effect,  but  upon  failure  of  issue  male* 

In  defence,  it  was  stated  for  the  daughters,  that 
Thomas,  the  younger,  had  no  title  to  quarrel  the  de- 
crees pronounced  m  their  favour,  because  the  only 
interest  he  had  by  the  marriage  settlement,  was  to 
take  90,000  merks  provided  to  be  secured  to  his  fa- 
ther in  liferent  and  himself  in  fee,  to  which  sum,  as  it 
devolved  on  him  only  at  his  father's  deceHs^  and 
was  subject  to  his  father's  power,  he  had  if  (fjMretence 
of  right  till  afler  his  father's  death ;  and  therefore 
he  could  not  maintain  any  action  to  set  aside  judg- 
ments obtained  by  the  daughters  for  securing  por- 

• 

«  In  the  action  imiaed  by  the  ymuigat  dan^ter>  for  whom  no  spe- 
cific proniion  was  made  in  the  marriage  contract,  it  was  found  (Slat 
July  1729)  that  she  was  entitled  to  a  proportional  share  with  her  sis- 
ten  of  the  30,000  meriu  provided  to  the  danghters  of  the  marriage. 
And  by  a  subsequent  interlocutor  (18th  NoTember  1789,)  the  Court 
adhered,  and  decreed  the  other  sistera  to  pay  back  to  her  the  propor- 
tion of  what  they  had  receiyed,  so  as  to  make  her  share  4500  merka. 
These  judgments  were  rerersed  under  the  present  appeal.  The  de- 
cision of  the  Court  of  Session  upon  this  point  is  reported,  (Pol.  Diet. 
I.  p.  441,  Mor.  Diet  p.  6590,)  but  without  any  notice  of  the  rcTersal. 
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ttons  that  fell  due  many  years  before*    But  even       ^^^ 
supposing  that  he  had  a  tide,  he  would  be  exclud-  andbesofb 
ed  by  these  judgments,  which  formed  so  many  re#  akdiuoiii* 
judkaUd^  deciding  the  question  in  point. 

It  was  answered,  that  nothing  determined  by 
these  decrees  could  be  looked  on  as  res  judicata 
against  him,  who  had  been  no  party  to  the  suits, 
and  likewise  a  minor  at  the  time.  And  as  the  jpro- 
vision  for  the  eldest  son  of  the  marriage  would  be 
entirely  disappointed,  he  ought  not  to  be  conclud- 
ed thereby }  especially  since  it  was  certain  that  at 
the  time  of  the  decrees,  the  fund  of  payment  was 
only  sufficient  to  answer  one  sum  of  80,000  merks, 
so  that  the  eldest  son  of  the  marriage  would  have 
nothinir. 

It  was  replied,  that  Thomas,  the  son,  could  not 
properly  have  been  a  party  to  these  actions.  Tho- 
mas, the  father,  was  the  only  person  bound  by  the 
marriage  contract,  and  against  him  alone  could  the 
claim  have  been  brought  The  decrees,  therefore, 
which  were,  r^ularly  obtained,  would  have  operat- 
ed as  reMjudicaUB  against  him  were  he  endeavour-^ 
ing  to  set  them  aside,  and  they  must  have  the  same 
opetiition  against  every  other  person  who  will  make 
use  of  any  argument  that  was  competent  to  him, 
and  contend  that  the  obligation  on  him  was  not  so 
extensive  as  the  Court  has  found  it  to  be« 

The  Lords  found  '^  that  Thomas,  the  son,  had  a  July  is,  nsi. 
<<  title  to  insist  in  the  reduction,  reserving  to  their 
<<  determination  the  exception  of  res  JMdicaiaJ^ 

They  afterwards  found,  '.^  that  he  was  barred  Deoember  i, 
*'  from  quarrelling  the  decree  in  favour  of  his  eldest      ^^  ^' 
^'  sister,  and  Robert  Geddes  her  assignee  eaceptiane 
"  reiJudkaUeJ* 
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^^^*'  In  a  petition  against  this  interlocutor,  it  was 

AUDKmsoNtf  pleaded,  that  it  being  manifest  tliat  the  interest  of 
AKDE.SOKI.  the  heir  male  qf  the  marriage  was  as  much  in- 
tended  to  be  secured  as  that  of  the  daughters,  and 
it  bemg  certain  that  the  funds  could  now  answer 
no  more  than  30,000  merks,  equity  required  that 
he  and  the  daughters  should  have  alike,  and  that 
the  daughters  ought  to  be  decreed  to  restrict  their 
demands  to  one  half  of  the  SO^OOO  merks,  so  that 
room  flight  be  left  to  him  to  recover  at  least  one 
half  of  what  had  been  provided  to  him. 

As  the  father  was  only  bound  to  provide  one 
specific  sum  of  30,000  merks,  it  is  evident  that  the 
provisions  to  the  daughters  were  only  intended  in 
case  of  fiulure  of  issue  male.  But  even  supposing 
that  two  sums  of  that  amount  had  been  payable  by 
the  marriage  contract,  it  could  never  be  the  in- 
tention that  in  any  case  the  daughters  should  be 
paid  their  whole  portions,  while  the.  son,  who  was 
the  person  principally  in  view  in  making  the  con-, 
tract,  should  have  nothing.  The  supposition  is, 
that  the  fieither  was  at  the  time  of  the  marriage  in 
possession  of  an  estate  of  60,000  merks;  but  as 
this  estate  has,  before  these  provisions  became  pay- 
able, been  diminished  by  one  half,  it  is  clear  that- 
the  sums  due  to  the  children  ought  to  be  diminish- 
ed respectively  according  to  their  original  propor- 
tions, and  not  one  class  be  preferred  for  their  whole 
provision  to  the  entire  exclusion  of  the  other. 
Neither  should  the  decrees  obtained  by  the  daugh- 
ters bar  the  in&nt  son,  since  they  can  afiect  thereby 
only  the  proportions  due  to  them. 
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To  this  it  was  answered,  that  the  provisions  were      n^i. 
in  very  different  circumstances ;  those  to  the  daugl^*  andb asons 
ters  were  payable  at  particular  days^  long  since  awmovb. 
elltpsed ;  and  they  were  entitled  at  these  days  t6 
all  action  and  execution  against  their .  Either  fof 
making  them  effectual ;  whereas  that,  to  the  soil 
was  not  exigible  till  the  father's  death ;  and  coul^ 
be  taken  then  only  by  way  of  succession,,  if  th^ 
&ther  had  so  much  property  free  of  debts ;  so  thal^ 
the  father  being  stiU  alive,  itwas  not  competentfoT 
the  son  to  make  any  demand  against  the  daughterl 
for  contribution.  * 

But  supposing  the  son  was  a  creditor  for  this  prow 
vision,  and  that  it  was  not  pendant  either  on  the 
death  or  deeds  of  his  father,  still  he  and  the  daugh- 
ters would  be  at  best  ovly  personal  creditors  fbi* 
separate  and  distinct  sums.  None  of  them  are  "a 
real  lien  on  the  &tber^  estate,  which  is  only  sub- 
ject to  be  affected  by  proper  diligence,  and  th^ 
daughters  having  used  such,  while  the  son  has  not^ 
they  have  thereby  established  a  legal  and  equitable 
preference.  In  consequence  of  this  and  of  tiii^ 
^^rmer  decrees,  these  portions  have  become  the 
subject  of  marriage  settlements,  and  other  onerous 
transactions,  which  wotdd  be  entirely  frustrated  if 
the  present  claim  were  to  be  sustained. 

The  Lords  found  '^  that  it  was  competent  for  January  22, 
"  Thomas,  the  son,  to  claim  a  share  pari  passu  ^''^ 
"  with  his  sisters,  but  found  the  diligence  used  by 
**  the  sisters  gives  them  a  preference." 

A  petition  against  the  last  part '  of  this  interlo-     jun^  so. 
cutor  was  refused. 
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lysi.  The  appeal  was  brought  from  the  i 

▲rojiaaoMs  of  the  IStfa  Februaiyt  1^^  July^  ^^d  ISthNovem- 
Am^MovB.  ber  172«  ;  the  Slst  July  1725,  the  24th  January 

£J!a?  iTSi.  ^^7*^  *'  ^^**  ^"^y^  ^^^  November  1729 }  1st  De- 
"^   '        cember  1731^  the  22d  Jamuoy^  and  SOth  June 

1782. 

Judgment         After  hearing  counsel,  **  it  is  ordered  and  sd- 

iTSi.     '     ^^judged,  &C.  that  the  latter  part  of  the  said  inter* 

''  locutof  of  the  ISth  February  1722,  in  these 

**  words  (videlicet}^  ^  providing  the  effects  of  the 

*  said  Thomas  Anderson,  the  elder,  were  at  the 

*  time  sufficient  to  answer  and  satisfy  both  the 
*i30,000  meriks  provided  to  the  daughters^  and 
'  the  30,000  merks  which  he  was  to  jHxmde  and 
<  secure  to  himself  in  liferent,  and  the  eldest  son 
'  in  fee }'  as  also  the  said  interlocutCMs  or  decrees 
''  of  the  Slst  July,  and  18th  November  1729  }  the 
''interlocutor  of  13th  July  1731,  finding/  that 
'  Thomas  Anderson,  the  son,  had  a  title  to  inaiat 

• 

'  in  the  reduction ;'  and  the  interlocutor  of  the 
''  22d  January  1732,  findmg  it  conq>etent  to  the 
''  said  Thomas  to  claim  a  share  pari  pauu  with 
''  his  sisters,  be,  and  the  same  are  hereby  reversed ; 
''  and  it  is  further  ordered  and  adjudged,  that  so 
**  much  of  the  said  interlocutor  of  the  13th  Fe- 
bruary, as  is  not  hereby  reversed,  and  the  several 
subsequent  interlocutors  or  decrees  not  hereby 
*'  reversed  or  varied,  be,  and  the  same  are  hereby 
"  affirmed.*' 

For  Appellants,  D.  Byder^  A.  Hume  Campbell. 
For  Respondents,  Dun.  Forbes^  Bo.  Uundas, 
W.  Murray. 
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1734. 


MICUART 

9, 


James  Hepburn  Richart  of  Keith,  Appellant ;      hofxtouk. 
Cbarles,  Earl  of  Hopetoun,  Respondent. 

5ih  April  1734. 

TaiIiZis.— ^A  probibitioaj  with  irritant  and  resolutive  danaes 
against  charging  the  estate  with  debt^  found  not  to  disable 
firom  selling. 


Snt  Robert  Hepburn  of  Keith  settled,  under  No.  29. 
the  burden  of  all  his  debts,  the  lands  of  Keith  and 
P^stoun,  hy  an  entaO  containing  strict  prohibitory, 
irritant,  and  resolutive  clauses  against  contracting 
debts,  and  charging  the  estate  therewith,  biit  no 
express  prohibition  against  alienating  the  lands  or 
any  part  of  them. 

Bobert  Congaltoun,  possessing  under  this  deed, 
sold  to  the  Earl  of  Hopetoun  the  lands  of  Pais- 
toun,  (the  price  of  which  appears  to  have  been  in 
part  applied  in  payment  of  the  entailer's  debts.) 
On  Robert's  death,  the  appellant,  having  made  up 
titles  as  heir  of  entail,  raised  an  action  of  reduc- 
tion for  setting  aside  this  disposition,  as  being  in 
defraud  of  the  entail,  and  granted  by  a  person  dis- 
abled from  alienating  by  clauses  inserted  in  his  own 
title. 

The  cause  being  reported  by  the  Lord  Ordinary, 
the  following  interlocutor  was  pronounced :  "  The  February  i5. 

Lords  having  considered  the  entaU  Kbelled,  and  ^^^ 

that  it  contains  no  clause  disabling  the  heirs  of 
<*  entail  to  dispone  the  lands  therein  contained ; 
"  find  that  they  might  lawfully  dispone  or  sell  the 
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^^^^       "  lands  for  onerous  causes,  and  assoilzie  the  de- 
RicHART     ««  fender  from  the  reduction,  and  decern  accon}- 
HOPETouN.  "  ingly/'    A  reclaiming  petition  was  refused. 
Entered  The  appeal  was  brought  from  these  interlocutore 

January  18,   of  the  15th  and  17th  February  1732. 

Pleaded  for  the  Appellant: — The  scope  and 
intention  of  a  settlement  ought  to  be  observed  by 
heirs  claiming  under  it  Tlie  entailer  disabled  the 
heirs  of  entail  from  charging  the  estate  with  debt 
for  no  other  reason  than  that  the  several  heirs  migbjl 
take  the  lands  without  being  diminished  in  theii 
value;  and  therefore  it  is  quite  unreasonable^  to 
suppose  that  he  should  have  left  them  at  liberty  to 
alienate  the  subject. 

Had  Robert  granted  a  wadset  of  the  estate  fot 
debts  contracted  by  him,  he  would,  according  to 
the  scope  of  the  settlement,  have  forfeited  his  right, 
knd  the  security  so  granted  by  him  could  have 
been  set  aside  by  the  appellant.  If,  however,  he 
could  not  grant  a  right,  with  an  equity  of  redemp- 
tion in  favour  of  the  heir  of  entail,  it  would  seem 
absurd  to  hold  that  he  could  alienate,  absolutely 
and  without  redemption. 

Pleaded  Jbr  the  Respondent : — Restraints  upon 
property,  being  contrary  to  the  nature  of  a  fee,  and 
to  the  common  law  of  the  land,  and  a  great  in- 
cumbrance upon  commerce,  are  never  to  be  pre- 
sumed, wliere  there  are  no  express  words  by  which 
they  are  plainly,  and  without  implication,  imposed. 
Such  a  construction  would  only  prove  a  snare  to 
purchasers,  who  transact  on  the  faith  of  there  being 
no  other  limitations  of  the  heir's  right  than  what 
are  expressly  set  forth  in  the  tide. 

The  estate,  notwithstanding  the  entail,  remained 
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ect  to  the  payment  of  the  entailer's  debts ;  and       ^^^ 
thft^:r-efore  it  is  reasonable  to  suppose  that  he  for-    uchaet 
bo:sr^  to  restrain  his  heirs  from  alienating,  with  -an  hope*touk. 
ii]i.'t:.^xition  that  they  might,  by  sale  of  part  of  the 
la^rM  cSs,  be  enabled  to  discharge  the  burden  of  debts 
pm.z.'C^   upon  them. 

lElie  heirs  of  entail  are  only  disabled  to  charge 
lands  with  their  own  proper  debts,. but  not 
l)urden  it  for  the  debts  of  the  entailer ;  and 
1)ably  he  was  of  opinion  that  heirs  might  be 
re  easily  prevailed  upon  to  incumber  than  to 
xate  their  estate ;  and  therefore  restrained  them 
in  that  respect ;  at  all  events,  by  the  deed, 
heirs  are  not  restricted  from  selling  for  valu- 
considerations ;  and  therefore  the  respondent 
l^B.'^ring  purchased  bona  fide^  and  paid  the  price, 
^^    lioldsandt  enjoys  the  estate  even  by  the  will  of 
th^  maker  oi  the  entail.     It  was  his  \dll  to  put  on 
on^  restraint  and  not  another ;  and  what  he  has 
ac^\ially  expressed,  is  the  only  rule  by  which  the 
]p^Mrer  of  the  heir  over  the  estate  can  be  measured, 
WVib,  in  virtue  of  the  fee  conveyed,  has  the  full 
eXerdse  of  the  property  in  so  far  as  he  is  not  ex* 
ptessly  restrained. 

After  hearing  counsel,  *'  it  is  ordered  and  ad-  Jud^rmeiit 
« judged,  &c.  that  the  appeal  be  dismissed,  «nd  ^^"^  ^' ^^^' 
^'  that  the  said  interlocutory  sentences  or  decrees 
^<  therein  complained  of  be  affirmed." 


For  Appellant,  Ilun.  Forbes^  Al*  Hume  Camp* 

helL 

For  Respondents,  CA.  Areskme^  Bo.  Dundas.  * 

VOL.  I.  L  1 
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JoHNi  Earl  of  Bv:adalban£»     -    Appelkmt; 
James  Menzies  of  Culdares,  £sq.^ 

and  Angus  M*DoNALD,of  Ken-  yBespandents. 

knockf y 


2Qth  January  1735. 

OBSsv In  s  queBtioB  between  tfce  keritaMe  beeper  of  a 

Rojral  Foreit  and  die  oelgbbonriiig  heritors^  rogaidliig  the 
bpondariei  of  the  fbreat,  ike  King's  Adyoeate  niQit  be  iMde 
a  party. 


No.  so.  T^E  Earl  of  Br^adalbane  being  heritable  fbrestn 
imd  keeper  of  the  Royal  Forest  of  Mainlorc^  and 
the  respondents  proprietors  of  the  adjoining  barony 
of  Glenlyon,  a  question  arose  regarding  the  boun- 
dary of  the  forest.  Mutual  actions  of  declarator 
were  raiseds  and  after  a  proof  and  various  proceed- 

Not.  ss.  1733.  iugs,  the  Lords  found  that  '^  the  tq)S  of  the  high 

<<  hills,  where  wind  and  weather  sheers^  are  the 
<•  marches  of  the  controverted  grounds  betwixt  the 
«<  barony  of  Glenlyon,  and  the  forestry  of  Mainlora.'* 

Entered  The  appeal  was  brought  from  this  and  other  in- 

Jan.  98,  1734.  ^     ^       ' 

terlocutors. 

^^  Counsel  were  called  in  to  be  heard  in  the 
Jan.  99, 1795.  f<  causc ;  and  it  f^pearing,  *  that  no  person  on  be- 

*  half  of  his  Majesty  was  a  party  to  either  of  the 

*  suits  commenced  before  the  Lcmls  of  Session  in 

*  Scotland  j' 
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**  It  is  ordered  and  adjudged,  &c.  that  the  two       ^735, 
**  interlocutors  complained  of  be,  and  are  hereby   beba»ai/- 
^'  reversed :  And  it  is  hereby  further  ordered,  that         v.  ^ 
••  the  appellant  and  respondents  be  respectively  at    '"^**' 
•*  Kberly,  either  to  commence  new  suits,  and  make 
**  his  Mjgesty's  Advocate,  on  behalf  of  his  Majes-  ^  ^^ 
•'  ty,  a  party  thereto ;  or  to  make  his  Majesty's 
*•  Advocate,  on  behalf  of  his  Majesty,  a  party  to 
•*  the  suits  above  mentioned ;  and  thereupon  to 
*'  proceed  therein  as  they  shall  be  advised." 

Tor  Appellant,  Mo.  Dundas^  J.  Strcmge^  J. 
Tmfhr. 
For   Respondents,    Dun.  Farbe$,    W.    Mur- 

Tbt  abore  objaetUm  origiDated  with  the  Court.  In  a  maauacript 
note  upon  the  papers  bdlongiiig  to  J.  A.  Murray^  Esq.  it  ia  aaid  that 
f  Inquiry  being  anadein  relation  to  the  Court  of  Searion  in  Scotland^ 
"  whether  they  determine  the  boundary  of  a  forest  without  the  King 
^  being  a  party,"  the  counsel  were  heard  upon  the  subject. 
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1735. 

HOOOAN 

V. 

WASDT.AWy 


John  Hoggan,  Provost  of  the  Burj^^^      ^r^^; 
of  Kinghom,  et  aliij    .    -    -    -  J 

William  Wardlaw,  Colonel  •^^m^®  \  J2^^«^j,|A||/f 
St,  Clair,  et  aliiy     .    .     -     -    j      •P*''"*^''    • 


10/A  March  1735. 


Pactum  illicitum.— >Mbmbbr  of  Pabliambnt. — A  bond 
entered  into  by  a  portion  of  a  body  of  electors,  binding  them- 
selves to  vote  according  to  tbe  opinion  of  the  majority  of  their 
number,  fbond  to  be  coiUra  bonoi  more*  and  illegal.  The 
election  following  thereon  annulled. 

BoBOUQH  Royal.— The  sett  recorded  in  the  hooka  of  the  Coo- 
▼ention  of  Royal  Burghs  must  be  adhered  to,  notwithaUmd- 
ing  that  previous  contrary  practice  be  alleged.* 

No.  31.  By  the  sett  of  the  burgh  of  Kinghorn,  it  is  ap- 
pointed,  "  that  the  council  shall  consist  of  mer- 
"  chants,  tailors,  and  brewers,  to  the  number  of 
"  seventeen,  and  of  five  deacons  ;  that  annually, 
*<  upon  Monday  before  Michaelmas,  the  said  coun- 
"  cil  of  twenty-two  shall  choose  six  new  council- 
"  lors  in  the  room  of  six  who  go  off;  that  upon 
"  Wednesday  immediately  after  Michaelmas  year- 
**  ly,  the  old  and  new  councillors  and  deacons  shall 
**  choose  the  provost  and  two  baillies,  and  that 

*  Both  of  these  points  are  insisted  on  in  the  arguments ;  but  it 
would  rather  appear  that  the  judgment  went  on  the  former,  under 
which  head  the  dedsion  of  the  House  of  Lords  is  founded  on  as  an 
authority  in  the  case  of  Patison,  &c.  v.  Msgistrates  of  Stirling,  1st 
March  1775,  Fac.  Col.  No.  166,  Mor.  p.  0597. 
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m$'  In  the  action  at  the  instance  rf  the  respondents, 

the  appellants  first  stated  in  defence,  that  an  un- 
lawful confederacy  had  been  entered  into  by  the 
respondents,  which  was  sufficient  to  annul  the  elec- 
tion. 
January  3,         The  Lords  fouud  that  ^  the  bonds  produced  are 

17H4 

^<  coMra  b<mas  mares^  unwarrantable  and  unlaw- 
^^fid.''  But  by  subsequent  interlocutors  fliey 
January  4,  --  found,  «'  that  the  bonds  produced  are  not  p^  se^ 
•*  relevant  to  annul  the  election  of  Provost  Ward- 
'<  law,  and  other  magistrates  chosen  with  him  in 

•  It  was  next  oligected  that  the  election  of  the  re- 
spondents was  contradictory  io  the  sett  of  the 
bwgfa,  inasmuch  as  they  had  changed  bo  more 
than  three  of  their  councillors,  whereas  by  the  sett 
they  oi^ht  to  have  changed  six.     'Die  Lords 

JanuaryiMi^  '^  found  that  the  objection  proponed  for  the  de- 

**  fenders  (appellants)  are  not  sufficient  to  void 
*'  and  annul  the  election  of  the  pursuen,  niagis- 
^'  trates  and  councillcMrs  of  the  burgh  of  Kinghom^ 
^  at  Michadimas  last,  for  the  year  now  current,  m 
**  MOj  and  remitted  to  the  Lord  Ordinary  to  pro* 
*•  ceed  accoitliiigly." 

It  was  farther  objected  that  the  two  bailies, 
MiOer  and  Wilson  (respondents)  were  incapable 
of  acting  as  mi^strates,  by  reason  c^  their  being 
subscribers  of  the  foresaid  association ;   but  the 

February ),—  Lord  Ordinary  *  found,  that  in  respect  of  the  inter- 

*  locutorc^the  whole  Lords,  the  exception  against 
^  die  bailies  was  not  sufficient  per  m,  to  annul  die 

*  election.'     Other  objections  were  stated,  which 
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were  not  founded  on  in  the  appeal*    Upon  a  re-      ^^^ 
rlaiming  petition^  the  Lords  '  adhered  to  their 
'  former  interlocutors/ 

The  appeal  was  brought  from  the  interlocutors  intend 
of  the  4th,  15th,  and  S6th  January,  and  the  Ist,  February  s, 
6th,  and  8th  February  1784*  ^^^^ 

Pleaded  for  the  AppdJUmU  ;-~l.  The  election  of  Amoidfid 
such  of  the  respondents  iui  pretrad  to  have  been   ^^'  ^^^^y^- 
dected  councillors  on  the  Monday  before  Michael* 
mas  is  null,  because  the  elect(M:s  were  not  a  quo- 
rum of  any  sort»  and  acted  without  the  concuiv 
rence  of  any  magistrate,  which  has  been  adjudged 
to  be  absolutely  necesssjry.    And  the  electicm  of 
magistrates  was  ill^al,  because  made  by  coun« 
dllois  unduly  cbos^oii  and  by  only  half  the  num- 
ber of  new  councillors  which  the  sett  of  the  buigh 
requires* 

2.  The  sett  recorded  in  the  books  of  the  con- 
vention of  Royal  Burghs,  and  in  the  town  books  of 
Kinghom,  in  the  I7IO,  is  the  only  rule  whereby  to 
judge  of  the  constitution  of  the  burgh,  and  is  a  law 
which  the  c^Mporation  itself  can  never  alter^  neither 
have  they  attempted  to  do  \L  The  minutes  of 
every  election  begin  with  a  reference  to  it»  via. 
^  this  being  the  day  appointed  by  the  sett  of  this 
'  buigh,  &c/  And  though  it  may  be  true,  that,  as 
against  the  crowut  a  corporation  cannot  give  itself 
a  constitution,  which  is  not  strictly  warranted  by 
prescription  and  immemorial  ussge,  yet  they  are 
themselves  barred  from  claiming  franchises  in  a 
different  manner  from  that  in  which  they  have  set 
them  cm  record,  or  have  in  any  solemn  nmy  con- 
sented to  their  being  fixed. 
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^^^'  In  almost  all  the  royal  burghs  of  Scotland  the 

HoooAN    elections  have,  ever  since  the  Union,  proceeded  on 

wAKDLAw^  the  footing,  and  according  to  the  tenor  of  the  setts 

^^       recorded  in  the  books  of  the  conventipn  of  royal 

burghs ;  and ;  the  breaking  in  upon  those  setts,  so 

recorded    and    acquiesced  in,   would  manifestly 

shake  loose  the  foundations  of  all  elections  in  time 

coming,  and  make  their  proceedings  arbitrary  and 

dependent  on  the  humours  of  the  magistrates  for 

the  time*    In  the  present  case,  the  respondents  do 

npt  oppose  any  other  fixjed  constitution  to  this  sett, 

but. only  that  which,  being  altogether  uncertain 

and  arbitrary,  suits  better  wiUi  the  purposes  of  their 

association. 

3.  Even  if  the  respondents  had  not  gone  con^ 
trary  to  the  sett»  yet  their  election  is  null  and  void, 
because  it  was  carried  on  by  immoral  and  ill^al 
means.  The  voters  were  not  free  agents, .  but 
under  the  influence  of  a  bond, .  by  which  they  en- 
gaged in  effect  to  submit  their  own  consciences 
aad  the  rights  and  interests  of  the  burgh,  to  the 
pleasure  of  the  majority  of  theii*  own  number,  and 
thereby  invested  that  small  proportion  of  the  ccmv 
poration  with  the  whole  power  of  the  burgh.  But 
the  judgment,  of  the  Court  of  Session  seems  quite 
inconsistent,  they  having  by  one  interlocutor  found 
the  bond  immoral,  unwarrantable,  and  illegal ;  and 
nevertheless  by  another  have  found  that  such  a 
bond  was  not  sufficient  to  void  an  election  carried 
on  directly  in  consequence  thereof 

.Pleaded  Jbr  the  Sespandents .-'^l.  If  the  elec- 
tion was  carried  on  withoiU.  the  presence  of  the 
magistrate,  it  was  owing  sciely  to  the  fault  of  the 
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appfeUants,  who,    being  a  minority  of  the  town       ^^3^- 
council,  thought  proper,  after  the  meeting  had     HoooAtr 
commenced,  to  withdraw  from  the  council  house,    wari^la^. 
It  is  in  vain  for  them  to  pretend  that  wheh  they 
so  withdrew  they  required  the  other  councillors  to 
go  along  with  them  to  a  tavern  ;  for  if  they  had 
been  willing  that  the  other  councillors  should  con* 
cur  with  them,  they  ought  to  have  remained  in  the 
proper  place  at  the  council  board,  aAd  finished  the 
business  of  the  day. 

2.  There  is  no  original  or  legal  sett,  by  charter  or 
otherwise,  of  the  borough  extant  Such  sett  could 
only  flow  from  the  authority  of  the  crown  in  char- 
ters of  erection  or  confirmation,  or  be  introduced 
by  prescription  or  constant  and  immemoriial  cus-' 
torn ;  but  that  upon  which  the  appellants  found; 
is  only  a  sett  pretended  to  have  been  established 
and  sent  to .  the  convention  of  royal  boroughs  in 
1710,  and  has  no  authority  from  the  crown,  from 
prescription,  or  from  immemorial  usage.  On  the 
contrary,  since  17 10,  it  has  not  been  in  observance 
hardly  in  one  article  on  which  the  objection  is 
founded  ^  for  the  number  of  new  councillors  has 
been  various  and  ambulatory ;  and  in  the  period 
of  twenty-three  years  it  has  not  happened  in  more 
than  three  or  four  instances  at  most,  that  the  pre* 
cise  number  of  six  new  councillors  has  been 
chosen. 

As  this  pretended  sett  is  only  entitled,  '  Report 
•  of  a  Sett,'  and  indeed  could  be  nothing  else,  even 
supposing  it  has  justly  stated  the'  customs  of  the 
borough,  because  neither  the  council  of  the  borough, 
nor  the  convention  of  royal  boroughs,  have  autiio- 
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^^^  rity  to  make  a  sett }  it  could  have  no  forces  but  in 
80  far  as  it  truly  related  the  former  usages  of  the 
lK>rough,  When  these  were  examined  into^  and  the 
council-books  searched^  it  appeared  that  the  ^'Re^. 
port''  was  erroneous,  and  not  warranted  by  the 
former  precedents. 

3.  The  req>ondents  entered  into  concert  with« 
out  any  ccnnpulsion,  as  well  as  without  any  reward 
or  corrupt,  view ;  and  their  act  amoonte  to  no 
more  than  a  resolution  taken  voluntarily,  that  tiiey 
would  act  joindyi  in  making  choice  <^  such  per- 
sons as  they  should  judge  most  proper  and  fit  for 
the  service  of  the  borough*  It  is  usual  in  diec« 
tions  to  enter  into  previous  concerts  for  avoiding 
divifiionsi  and  procurii^  unanimity,  and  if  audi 
concert  can  lawfully  be  made  viva  voee^  by  which 
the  parties  are  in  honour  no  less  engaged  than  if 
they  gave  it  under  their  hands,  it  cannot  much  alter 
the  case  that  the  same  is  reduced  to  writing,  to  serve 
as  a  memorandum  of  what  has  been  agreed  upon* 
As  to  the  penalty  annexed  to  the  obligation,  if  it 
was  centra  hanos  mores^  it  could  produce  no  action 
or  diligence }  and  as  to  the  other  objection  of  in- 
famy, it  imports  no  more  than  that  parties  are 
bound  in  honour  to  observe  that  which  they  have 
agreed  to,—- an  obligation  which  is  implied  in  every 
verbal  concert  or  engagement  Therefore  neither 
the  penalty  nor  the  infamy  adjected  can  affect  the 
present  question. 

It  did  not  appear  in  the  Court  below,  that  the 
bond  had  any  influence  upon  these  elections,  by 
any  previous  meeting  to  discover  the  opinion  of 
the  plurality  of  those  whp  signed  it,  all  having 
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freely,  and  of  their  own  aclbord,  voted  for  the  per-       '^^^' 
sons  elected  at  Michaelmas  1733 ;  and,  therefore,     boooax 
although  entering  into  the  bond  should  be  held  in 
strictness  ill^al  and  unwarrantable,  still  it  can- 
not a£fect  the  election  to  the  prejudice  of  the 
burgh- 
After  hearing  counsel,  '  it  is  ordered  and  ad-  Judgment 
judged,  &c.  that  the  said  several  interlocutors  1735.     ' 
complained  of  be  reversed ;  and  it  is  hereby  de- 
clared, that  the  election  of  the  respondents  to 
be  magistrates  and  councillors  of  the  said  borough 
of  Kinghom  is  null  and  vmd,-— and  that  the  said 
respondents  be  at  liberty  to  proceed  before  the 
Lords  of  Session,  upon  lliat  part  of  the  libel 
which  calls  in  question  the  election  of  the  appel- 
lants as  they  shall  think  fit' 

For  the  Appellants,  Bo.  Dundas^  W.  Murray. 
For  the  Respondents,  Dun.  Forbes^  J.  Strange^ 
«/.  Tofflor. 
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KOZBU&OH 


KiEB,  &c.   John,  Duke  OF  Roxburgh,    -     -    Appellant; 
Christian  Kerr  of  Chatto,  and\ 

Charles  Kerr,  Esq.  her  hus-  r  ji^Mntrnd^miM 
band,  and  Captain  William  f.'^^'^^^^* 
Elliot  of  Wells,    -    -    -  '-    3 

\%th  March  l'J35. 

Tailzis.— An  estate  was  held  under  a  strict  entail  agiainiteoii- 
'  tracting  debt,  or  doing  any  deed  whereby  it  might  be  evidedT, 
but  with  power  to  the  heirs  to  burden  it  with  the  entailer's 
debts.  In  security  of  some  of  these,  debts^  proper' wadsets 
were  granted  over  a  part  of  it,  and  the  heir  afterwards  exe* 
cuted  a  bond  of  eik  in  favour  of  the  creditor  upon  his  be- 
coming bound  to  relieve  him  of-  certain  other  of  die  dsbts. 
It  was  found  that  the  bond  was  not  uUra  vires  of  the  heir, 
and  that  a  decree,  of  apprising  proceeding  upob  it,  by  whidk 
the  lands  had  been  carried  off,  was  not  struck  at  by  the  en- 
tail.' 

No.  SS.  Robert,  Earl  of  Roxburgh,  after  the  death  of 
his  only  son,  Henry  Lord  Ker,  settled  his  wlM>le 
estate  upon  Sir  William  Drummond,  youngest  son 
of  the  Earl  of  Perth,  (on  condition  that  he  shoij^d 
marry  Lord  Ker's  eldest  daughter,)  and  upon  the 
issue  male  of  that  marriage,  and  several  substitates ; 
under  strict  prohibitions  and  irritancies  against  alie^ 
nating  the  estate,  or  burdening  it  with  any  other 
d^ts  than  those  of  the  entailer,  which  were  ex- 
cepted By  the  foUowing  clause  :  "  Necnon  reser- 
**  vando  potestatem  ante  dictis  heredibus  dictum 
**  statum  et  patrimonium  cum  quibuscunque  sum- 
**  mis  monetae  vel  debitis  debeildis  per  prefatum 
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"  Robertum,  comitem  de  Roxburgh,  temporie  sui       i^ss. 
<<  decessusy  quae  per  gus  bona  mobilia  non  solven-    Roxburgh 
"  tur  modo  prescripto  per  ilium  in  novissima  ejus    ^^^l\  &c. 
"  voluntate,  onerandL** 

Earl  Robert's  debts  being  very  considerable; 
Andrew  Ken;  (ancestor  of  the  respondent,  Christ- 
ian,)  and  other  friends  became  bound  for  him  to  a 
great  extent  during  his  li&time. .  After  his  death, 
the  creditors  pressing  for  payment^  Earl  Willianl 
granted  two  proper  wadsets  over  certain  parts  of 
the  estate;  the  one  in.  1655,  in  favour  of  John 
jScott  of  Langshaw,  by  whom  it  was  shortly  after 
assigned  to  William  Kerr,  then  an  infant,  (father 
of  the  respondent.  Christian  Kerr ;)  and  the  other, 
dated  in  1658,  in  favour  of  the  above  Andrew  Kerr, 
&ther  of  the  said  William. 

,  Of  the  same  date,  a  bond  of  eik  was  executed^ 
wh^by,  on  a  recital  of  the  above  two  wadsets, 
$nd.lhat  Andrew  Kerr  was  bound  as  cautioner  for 
Earlf  Robert  in  a  farther  sum  of  22,500  merks^  and 
had  undertaken  to  pay  off  and  relieve  Earl  William 
g£  that  sum,',  and  also  of  the  sum  of  5000  merks 
.which  he  had  bprrowed  for  the  purpose  of. paying 
other  debts  of  Earl  Robert,,  the  Earl  became  bound 
to  pay  to  Andrew  Kerr,  or  William  his  son,  the 
whole  amount  of  27,500  merks,  at  Whitsunday 
1659  i  and  for  their  further  security,  charged  the 
lands  included  in  both  the  wadsets,  and  the  rei- 
version,  with  payment  thereof.  By  the  same  deed, 
Andrew  released  all  manner  of  execution,  personal 
<Mr  real,  competent  to  him  for  the  above  sum, . ex-.- 
cept  by  apprising  the  lands,:  which  he  reserved  a 
power  to  do,  '  provided  nevertheless,  that  if  the 
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nid  wadsets  or  bond  should  be  quaiteUed  by  the 
said  earl  or  his  heirs,  or  by  the  heirs  of  line,  nude, 
or  tailzie,  of  Robert  Earl  Roxburgh,  and  Heihy 
Lord  Kerr,  his  son,  that  then  the  said  release 
dioidd  be  null  and  void,  and  that  the  said  An- 
^drew  and  William  Kerr  should  be  at  liberty  to 
sue  all  manner  of  execution,  real  or  penmud,  to 
recover  payioent  of  the  whole  sums  contained  in 
the  8«d  bond  and  deeds  of  wadset' 
Andrew  Kenr  paid  off  all  those  debts,  and  died} 
and  in  1666,  no  part  of  the  97^500  merka  having 
been  paid*  the  curators  of  his  son  William  cbtatned 
opmi  the  above  bond  a  decree  of  aj^rising  of  tiie 
Uuids  contained  in  the  wadsets.  Upon  this  title  the 
lands  were  afterwards  possessed  by  Willom  Kctt. 
He  sold  part  of  them  to  Elliot  (fatiier  of  the  re- 
sp<mdent;)  and  the  remainder,  upon  his  death, 
vested  in  his  daughter,  Christian,  (respondent;) 

In  17S9f  an  action  was  brought  by  the  Duke  of 
Roxburgh,  then  in  possession  of  the  estate  under 
the  entail,  to  set  aside  the  above  deeds,  on  tii6 
ground  that  the  transaction  was  an  indirect  c(»l* 
trivance  to  alienate  the  lands  in  defraud  of  the  en^ 
tail»  and  that  notwithstanding  it,  an  equi^  of  tth 
demption  was  still  competent  to  him  upon  payment 
of  the  debts. 

It  was  likewise  alleged  that  several  of  the  debts 
in  consideration  of  which  the  deeds  were  gnmted; 
had  been  previously  paid ;  but  it  is  unnecessary  to 
detail  the  discussion  which  arose  upon  this  lasit  point 
July  83, 1731.  The  case  was  reported  by  Lord  Coupar,  Ordi- 
nary, when  the  Court  found,  **  that  the  two  eon- 
<<  tracts  of  wadset,  and  bond  of  eik  were  lawful 
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^  transactiona  and  not  inconsistent  with  the  taSsue^  ^^^5, 
and  repelled  the  objection  made  by  the  pursuer 
against  the  15,000  merks  bond  due  to  Murray 
of  Longharmiston,  and  assigned  by  him  to  Scott 
«  of  LangshaWy  and  also  repelled  the  objection 
^*  against  the  5000  merics  bond  of  Earl  William 
f '  and  Kerr  of  Chatto  to  Sir  .William  Scott  of 
H  Cleikington^  and  found  the  same  was  applied 
**  for  purchasing  of  two  debts  of  Harry,  Lord  Kerr, 
*^  of  ^  aame  esctent,  with  which  the  tailzied  estate 
^  was  burdened ;  and  found  the  bond  of  corrobo^ 
««  cation  and  eik  granted  by  Earl  William  of  debts 
<^  due  by  Robert,  Eari  of  Roxburgh,  maker  of  the 
^  entail,  was  a  sufficient  ground  of  an  apprising, 
**  whereof  the  legal  might  run/' 

The  appeal  was  brought  frcnn  this  interlocutor.  -  Entered 
Pleaded  for  tie  Apj^OoMt  .w-Eari  WilUam  was,  ^•^'  ^^'  ^^^ 
by  the  entail  under  which  he  possessed,  prohibited 
to  make  any  alienation,  dispositicMi,  or  other  con- 
veyance of  any  part  of  the  estate,  even  in  satisfac- 
tion of  the  debts  due  by  the  maker  of  the  entail. 
Ha  had  only  a  power  to  charge  it  with  isuch  of 
those  debts  as  shcHild  not  be  paid  from  ^[ke  personal 
estate  <^th€  entailer  in  manner  directed  by  him.  But 
the  wadsets  and  bond  above  mentioned,  being  the 
foundation  of  the  decree  of  apprising,  are  a  mere 
cpntrivimce  to  render  the  redempticm  impossible, 
and  an  indirect  alienation  to  the  prejudice  of  tiie 
hcifs  oi  entail,  equal  in  effect  to  an  absolute  con- 
veyaoce  i  and  they  ought  therefcne  to  be  set  aside, 
to  the.  effect  at  least  that  the  appdiant  niay  still  have 
the  power  of  redeeming  by  payment  ot  what  may 
be  due* 


160        CASES  On  appeal  from  Scotland. 

^735.  Although  it  may  be  true  that  the  lands  might 

&OXBVRGH  have  been  carried  off  by  an  apprising  obtained  for 
KMML,  &c  the  debts  of  Earl  Robert ;  yet  as  Earl  William 
could  not  himself  alienate  the  lands,  or  do  any 
deed  whereby  they  might  be  evicted,  no  apprising 
upon  his  deed  could  expire  or  have  any  effect  ex- 
cept according  to  the  limitations  of  the  entails 
The  apprising  in  this  case  was  not  obtained  for  the 
debts  of  Earl  Robert,  but  upon  the  bond,  which 
was  Earl  William's  deed  alone ;  and  although  he 
might  grant  a  bond  of  corroboration  to  the  eflfect 
of  making  himself  personally  liable ;  yet  an  ap- 
prising upon  his  bond  of  corroboration  or  for  his 
debts,  if  it  is  not  likewise  for  the  debts  corroborat- 
ed, cannot  expire.  Were  it  otherwise,  an  heir  of 
entail,  wbhing  to  get  the  better  of  the  entail,  might 
do  so  in  any  case  by  merely  suffering  a  decree  of 
apprising  upon  his  own  deed  to  expire. 

Pleaded  for  tke  Bespandente : — ^Earl  William  had, 
by  the  express  terms  of  the  entail,  a  power  to  hurden^ 
the  estate  with  the  debts  of  the  entailer,  and  as  he 
was  not  restricted  to  any  particular  form,  he  was 
at  liberty  to  ailect  it  with  any  sort  of  burden  which 
the  law  allowed,  and  which  the  creditors  would  ao- 
cept  of.  Proper  wadsets  were  tlie  most  usual  se- 
curities granted  at  that  time  ;  and  however  bene-^ 
ficial  they  might  be  to  the  crisditor,  the  Earl,  or 
those  claiming  under  him,  had  the  power  of  re-, 
deeming  when  they  were  inclined  to  do  so.  Hie 
heirs  of  entail  had  power  by  the  entail  to  feu,  and 
therefore  much  more  were  they  enabled,  by  the 
power  reserved  to  them  of  burdening  the  estate 
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with  the  entmler's  debts,  to  grant  redeemable  se-       ^^^^' 
curitieSy  such  as  proper  wadsets.  Roxburgh 

With  regard  to  the  bond,  although  the  entail  kirr,&c. 
prohibits  any  deed  whereby  the  estate  may  be  ad- 
judged or  evicted,  yet  there  is  expressly  given,  by 
way  of  exception  from  this  disabling  clause,  the 
power  of  burdening  with  the  entailer's  debts.  Se- 
curities given  in  virtue  of  this  power,  must  neces- 
sarUy  contain  an  obligation  to  pay ;  and  that  obli- 
gation, by  the  force  of  the  law,  n\ust  necessarily 
produce  process  of  apprising,  adjudication,  and  . 
other  methods  for  making  it  effectual.  Earl  Wil- 
liam, therefore,  did  nothing  with  respect  tq  charg- 
ing the  estate  with  the  entailer's  debt  which  he 
mi^t  not  lawfully  do }  and  it  is  evident  that  what 
he  did  was  most  prudent  and  beneficial  to  his  sue-  . 
cessors.  It  must  be  admitted  that  decrees  of  ap- 
prising might  have  gone  on  every  one  of  the  debts 
severally,  which  composed  the  gross  sums  contain- 
ed in  the  wadsets  or  bond  of  eik  ;  that  each  of  these 
apprisings  miglit  have  affected  the  whole  estate ;  and 
that,  in  point  of  fact,  both  Earl  William  and  Andrew 
Kerr  were  actually  sued  for  some  of  the  entailer's 
debts.  Under  these  circumstances,  the  Earl  drew 
as  many  of  the  debts  ais  he  could  into  the  hands 
of  one  creditor,  to  whom  he  granted  the  wadset, 
and  thus  confined  his  diligence  to  the  limited 
portion  of  the  estate  over  which  the  wadset  ex- 
tended. 

After  hearing  counsel,  **  it  is  ordered  and  ad-  Judgment 
"judged,  &c.  that  the  appeal  be  dismissed,  andf.^f  ^«> 
"  the  said  interlocutor  therein  complained  of,  be 
"  affirmed." 

VOL.  I.  M 
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'^^  For  Appellant,  Bo.  Dundas  and  JF.  M^ura^. 

For  RespcmdentSy  Dutu  Forbes  and  WUL  H 
ftiiUon. 


MONCKIEFF 

MONCEiirr. 


Sir  Thomas  Moncrieff,  Bart  AjppeOamt ; 
Thomas  Mokcrieff,  Esq.  Bespondeni. 

9lst  March,  VJQS. 


AjbiM BMTw— The  Court  of  Seasioii  hsving  modified  aBnieDt  to  • 
80O>  the  same  was  restricted  to  the  aUowaaos  whidi  had  oti* 
ginally  been  TohmtarUy  ghren  by  the  fiidier. 

Jadgment  fbr  the  «p{>dla]it  ex  ftarU. 


No.  9S.  The  respcmdent  having  by  his  marriage  and  con- 
duct in  other  respects  offended  his  father,  (the  i^ 
pellant,)  a  quarrel  unhappily  arose,  notwithstanding 
which,  the  latter  made  him  an  allowance  of  9000 
merks  Scots,  equal  to  L.11 1,  2s.  3^  sterling. 

The  respcmdent  raised  an  acticm  before  the  Court 
of  Session  for  a  larger  aliment,  on  the  ground  that 
jure  nakir^f  his  father  was  obliged  to  provide  for 
him  according  to  the  extent  and  circumstances  of 
Jtt.i7,iYS4.  Iris  estate.  The  Lord  Qrdhiary  *«  ordained  either 
**  party  to  give  in  a  condescendence  of  the  defend- 
♦«  er's  estate." 

A  condescendence  was  given  in  by  the  son,  and 
the  case  being  reported  to  the  Court,  they  **6r- 
'<  daihed  the  defender  to  give  in  a  condescendence 
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•<  befewixfr  and  Thursday  next,  with  certification       ^^^' 


**  tiiat,  .ftOing  thereof  they  will  proceed  upon  the  MONcmiB?F 
**  condescendence  given  in  by  the  son/'  honcsieff. 

The  defender  petitioned  against  this  interlocu- 
tOTf  on  the  ground  that  the  sole  foundation  of  the 
cause  was  for  an  aliment  est  jure  natune^  and  hav- 
ing voluntarily  given  his  son  2000  xnerks  per  an- 
num, it  ought  to  be  found  that  this  was  a  suiSElcient 
aliment,  and  that  he  was  not  bound  to  expose  his 
circumstances  by  giving  in  a  condescendence  of 
his  estate.  The  petition  was  refused,  and  after- 
wards the  following  interlocutor  was  pronounced :  January  31. 
**  On  report  of  the  Lord  Justice  Clerk,  the  Lords 
^  having  considered  the  a>ndescendence  given  in 
^<  by  Mr.  Monciiefl^  Sir  Thomas  declining  to  make 
«<  any,  modify  L.200  sterling  of  yearly  aliment,  be- 
ginning the  petitioner's  payment  at  Whitsunday 
last,  being  the  first  term  after  citation  for  the  pre- 
^  ceding  half  year,  and  so  to  continue  yearly  there- 
^  aftar,  payable  at  two  terms,  Whitsunday  and 
^  Miu1imnas»  by  equal  portions.'^ 

Along  with  a  petition  ^against  this  interlocutOTv 
the  defender  gave  in  a  condescendence,  stating 
his  real  estate  at  between  L^OO  and  L.600  a-year, 
and  hb  personal  at  about  1^5000^  whereupon  the 
cause  was  remitted  to  the  Lord  Ordinary  to  hear 
parties^  and  upoa  his  rqKMl  the  petitioii  was  re-  February  19. 
fitted. 

The  i^ipeal  was  brouj^  from  the  interlocutors  Entered 
of  the  17th,  «5th,  «9th,  and  Slst  days  of  J*.  ^^^•^^'>'^^^- 
nuaiy  last,  and  the  6th  and  IQth  days  of  this  in- 
stant February. 
Pleaded  Jbr  the  jippelkuU  :'^Wiih<mt  aiguing 
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^'^^^'  whether  or  not  parents  are  by  the  law  of  nature 
MONcaiEFF  obliged  to  maintain  their  children  after  they  ccHiie 
MONCBiEFF.  of  age,  arid  are  able  to  shift  for  themselves,  or 
whether  the  children  may  not  forfeit  their  claim  by 
disobedience, — ^there  are,  in  the  circumstances  of 
this  case,  no  grounds  for  the  present  claim,  the  ap- 
pellant having  voluntarily  allowed  and  punctually 
paid  to  his  son  what  was  sufficient  to  supply  him, 
not  only  with  the  necessaries,  but  (in  a  cheap 
country)  with  all  the  conveniences  of  life. 

There  is  no  doubt  that  parents  are  bound  to 
maintain  their  children  while  they  are  unable  to 
provide  for  themselves  ;  but  that  a  son  should,  be- 
yond a  necessary  maintenance,  be  entitled  to  a  de- 
terminate part  of  his  father's  estate,  is  a  claim 
which  is  unprecedented  in  any  country,  and  ccm- 
trary  botb  to  the  law  of  Scotland  and  to  reason,- 
and  fraught  with  the  worst  consequences.  . 

As  it  is  certain  that  any  man  may  disinherit  his 
son,  and  deprive  him  of  his  estate  aft;er  his  death, 
it  follows  that  during  his  life  also,  he  has  the  same 
absolute  power  over  it,  and  may  dispose  of  it  as  he 
pleases.  And  as  the  &ther  only  knows  what  for- 
tune he  intends  to  give  his  son  hereafter,  he  only 
can  judge  what  maintenance  is  suitable  to  his  con- 
dition,  so  that  he  may  not  be  unfitted  by  present 
abundanoe  for  his  future  situation  in  life. 

There  is  little  danger  of  the  parental  power  be- 
ing used  with  too  much  rigour;  the  excess  is  sel- 
dom on  the  severe  side.  But  if  a  child,  whcither 
dutiful  or  undutiful,  mlsiy  demand  a  certain  quan- 
tity of  his  father's  estate,  the  father  will  be  de- 
prived of  all  power  of  rewarding  virtue-  or  dis- 
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couragiiig  vice  in  his  children.     He.. will  have  no      ^^^^' 
control  over  them  with  regard  to  their  education,  moncwbif 
place  of  abode,  or  course  of  life ;  and  his  authority  mokcuieff. 
.may  safely  be  slighted , when  the  son  is  sure  of  get- 
.ting  whatever  his  father's  circumstances  can  afford, 
whether  he  will  or  not 

It  would  invert  the  order  of  nature,  and  subject 
parents  to  their  children,  were  it  in  the  power  of 
the  latter,  from  caprice  or  uudutifidness,  to  compel 
.their  father  (as  has  been  done  in  the  present  case,) 
to  expose  his  private  circumstances  to  the  world  ; 
by  which  it  may  happen  .that  he  sustains  irreparable 
injury. 

The  present  action  is  brought  upon  tlie  law  of 
Jiature  only,  and  not  upon  any  positive  statute ; 
but  jiature  knows  no  distinction  between  tlie  oldest 
and  the  youngest  child ;  they  are  equally  entitled 
to  the  parent's  care  and  affection.  The  appellant 
has  four  other  children  who  have  the  .same  right 
to  maintenance  that  the  respondent  has ;  and  there- 
fore the  exorbitance  of  the  proportion  allowed  by 
the  Court  of  Session  must  be  apparent,  as  it  amounts 
to  nearly  a  fourth  part  of  his  whole  income. 

If  the  present  claim  is  well  founded,  it  must  fol- 
low that  a  son,  living  in  his  father's  house,  may 
complain  that  his  father  does  not  live  so  well,  or 
keep  so  good  a  table  as  his  fortune  might  afford, 
and  therefore  pray  to  have  a  maintenance  suitable 
to  his  circumstances.  The  economy  of  every  man's 
private  family  is  left  to  his  own  direction  ;  and  in 
questions  of  this  sort,  the  income  of  the  father 
ought  no  otherwise  to  be  considered  than  with  the 
view  of  excusing  him  altogether  from  the  main- 
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>y^'       tenance  of  his  children,  on  the  ground  of  his  hav* 


tr. 
MONC&IXFF 

MtrchSl, 
1735. 


MOKcxiiFF  ing  no  more  fJian  is  absolutely  necessary  to  suppwt 
himself. 

^'  Counsel  appeared  for  Ihe  appellant^  but  qmie 
^^foT  the  respondent ;  and  the  appellant's  counsel 
<<  being  fully  heard,  the  several  interlocutors  of  the 
<<  Lords  of  Session  complained  at  were  read ;  as 
^<  likewise  a  petition  of  the  appellant  to  the  said 
<^  XiOrds  of  Session,  praying,  *  that  the  aliment  aU 
*  lowed  to  the  respondent  may  be  restricted  to 
<  2000  merks  Scots  per  annum ;'  and  due  consi- 
^<  deration  had  of  wh^it  was  offered  in  this  cause  at 
"  the  bar ; 

<<  It  is  ordered  and  adjudged,  &c.  that  the  said 
*^  interlocutors  be  so  far  varied,  as  that  the  sdknv- 
<^  ance  for  the  maintenance  of  the  respmidetit  be 
<<  modified  to  2000  myerks  Scots  per  annum.** 


Judgment 


For  Appellant,  Dun.  Forbes  snd  W.  Murray. 
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Respondents. 


CEAWrOEB 
L01»  OABi- 


The  Honourable  John  Crawford,  1  nock 

commonly  called  Master  of  Gar< 

nock,  an  Infimt,  by  John  Craw-  ^AppeUiamts 

FORD,  hisUnde^  and  the  said  John 

Crawford  for  himself^    •    .    . 
Patrick  Viscount  of  Gaittddc,.'^ 

and  his  Credttoca;  ami  jAms,| 

Margaret,  and  Anns  Craw*i 

FORD,  his  Brother  and  Sisters,    } 

9»ih  April  17S5. 

Taxuhb.— TiTZrB  TO  FUJUUBf— >An  lieir  apder  an  eatail>  which 
wijs  not  properly  recorded,  having  poineaaed  without  inaerdng 
ia  Ua  infeftmenta  the  fettera  of  the  entaQ,  and  contracted 
debta ;  the  next  heir  (who  had  made  up  l\jui  titiea  in  the  same 
manner,)  brooj^t  an  action  to  have  it  dedared  that  these 
debto  were  chargeable  on  the  estate,  and  that  he  might  law- 
fully sell  a  part  €i  it  in  order  to  pay  them.  It  was  found 
that  he  had  no  power  to  sell,— the  right  of  the  creditors  to 
bring  proper  actions  for  affecting  the  estates  being  reserred. 


Sir  John  Crawford  of  Kilbimie  executed,  in  1663,  jjJq^  34^ 
a  strict  entail,  whereby  he  settled  his  estates  of 
Kilbirnie  and  Drumry  upon  Margaret  his  youngest 
daughter,  and  the  heirs  male  of  her  body ;  whom 
failing,  certain  other  substituties.  It  was  particu* 
larly  provided,  under  strict  irritant  and  resolutive 
clauses,  **  that  it  should  no  ways  be  lawful  to  the 
'^  said  Margaret  Crawford,  or  the  heirs  of  her 
**  body,  nor  to  any  other  of  the  heirs  of  entail,  at 


V 
NOCK. 
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^^3^-  "  any  time  thereafter,  to  sell,  dispose,  or  wadset,  or 
cMAwwoKD  "  put  away  any  part  of  the  said  lands  and  barony, 
**  or  other  lands  particularly  therein  mentioned,  or 
'^  any  part  thereof,  or  any  annual  rent  or  yeariy 
"  duty,  to  be  applied  out  of  the  same,  or  to  con- 
**  tract  debt,  or  do  any  other  fact  or  deed,  where- 
**  by  the  same  or  any  part  thereof  might  be  ap- 
**  prised  or  evicted  from  them,''  &c. ;  and  these  re- 
strictions were  appointed  to  be  engrossed  in  the 
infeftments  to  follow  thereon. 

Upon  this  deed  Margaret  was  infeft,  and  her  in- 
feftment  duly  confirmed.  But  the  entail  was  not 
recorded  in  the  Register  of  tailzies. 

Upon  her  death  she  was  succeeded  by  her  son 
John,  created  Viscount  of  Gamodc^  who  possessed 
in  fee  simple  his  paternal  estate  of  Glengamock. 
He  was  served  and  retoured  next  heir  of  provision 
to  his  mother  in  the  lands  of  Kilbimie ;  and  in  the 
lands  of  Drumry,  he  was  ipfeft  upon  a  precept  of 
clare  constat  from  the  Dutchess  of  Lennox,  superior. 
Neither  these  infeftments,  however,  nor  their  war- 
i*ants  contained  the  prohibitory,  irritant,  and  reso- 
lutive clauses,  directed  by  the  entail  to  be  inserted 
in  them,  but  only  this  general  reference  to  them  as 
engrossed  in  the  charters  of  confirmation  in  favour 
of  his  mother ;  '*  secundum  formam  et  tenorem  pri- 
^^  orum  infeofamentorum  diet'  terrarum  sub  pro- 
M  visionibus  et  conditionibus  in  iisdem  content." 
Viscount  John  died  in  I7O8,  after  having  contract- 
ed considerable  debts.  H^  was  succeeded  by  his 
son,  Viscount  Patrick,  wlio  duly  made  up  titles  as 
heir  to  his  father,  both  in  the  fee  simple  property 

of  Glenfjarnock,  and  in  the  entailed  estates ;  but 
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tile  conditions  of  the  entail  were  not  repeated  in       ^^33. 
his  infeffanent.   Being  advised  that,  in  consequence  ceawfoas 
of  the  omission  to  insert  in  his  father's  titles  the  lob/oab* 
fetters  of  the  entail,  as  weU  as  because  the  entail      ^^^** 
was  not  recorded,  the  estates  were  subject,  to  his 
debts,  he  granted  bonds  of  corroboration,  to  the 
creditors,  by  some  of  whom  adjudications  were 
afterwards  raised  against  the  estate,  and  decrees 
obtained  in  1722.   • 

Viscount  Patrick  then  brought  an  action  of  sale 
of  part  of  the  entailed  estate  before  the  Court  of 
Session ;  the  debts  greatly  exceeding  in  amount 
the  value  of  the  fee-simple  lands.  To  this  action 
his  ddest  son,  the  master  of  Garnock,  and  the  cre- 
ditors were  made  parties. 

The  Court  found,  (25th  June,  1725,)  ••  tiiat  the 
**  foresaid  taibde  of  the  said  estate  of  Garnock* 
**  was  not  effectual  against  the  creditors,  and  there- 
«•  fore  that  the  pursuer,  the  Viscount  of  Garnock, 
"  had  power  to  sell  for  payment  of  the  creditors/' 

Upon  advising  a  petition  against  this  interlocu- 
tor for  the  master  of  Garnock,  in  which  it  was 
pleaded,  l^^.  That  the  entail  was  not  subject  to  the 
regulations  of  the  act  1685,  having  been  elecuted 
prior  to  its  date ;  and  2i%,  That  the  reference  to 
the  entail  in  the  infeftments  was  sufficient  and  as 
effectual  against  creditors  as  if  the  clauses  had  been 
engrossed  verbatim^  the  Court  adhered,  and  found, 
(28th  July,  1725,)  "  that  the  act  of  parliament 
*'  1685,  regulates  the  transmission  of  tailzies  made 
"  before  the  said  act,  as  well  as  those  made  since; 

*  The  lands  contained  in  Sir  John  Crawford's  entail. 
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^^^      "  and  that  the  general  reftrence  in  the  n^ne  it  not 
cuwFOftB  <•  sufficient  to  interpel  creditors  according  to  the 


"act  1685.'' 


MOCK. 


A  proof  was  then  aUowed  of:  the  rent  dnd  vaise 
of  the  laadsy  and  of  the  extent  of  the  debts,  wliidi^ 
being  reported  by  the  Lord  Ordini^  an  artictdate 
interlocutor  was  (^th  Fdimiaiy,  1784)  pronomioed 
in  tenns  diereof. 
Entered  The  appeal  was  brought  from  th^fse  intedocntors 

^•^  ^' ^^  of  the  25th  June  and  «8th  July,  17«5,  and  the  28th 
February,  1724, 

(It  is  unneceseaiy  to  Mate  the  arguments  in  this 
esM^  as  the  judgment  of  the  House  of  Lords  pro- 
ceeded upon  a  ground  which  was  not  pleaded  by 
either  party  in  the  printed  papers.) 
Jiid0BeBt  'After  hearing  coonsel,  ^it  is  dedared  by  the 
m^^^  ^  Xx>rds  Spiritual  and  Temp<Kral  in  parliuoent  as- 
^<  sembled,  that  the  said  JPatnck  Lord  ^^scount  of 
^  Gamock  not  having  inserted  in  his  enfeoffinent 
<^  tibe  prohibitory,  irritant,  and  resolutive  clauses, 
*^  contained  in  liie  original  settlement  made  in  the 
'*  year  166!^  called  a  Bond  of  Tidzie»  the  said  in* 
**  terlocutoiy  sentences  of  the  Lords  of  Sesaon^ 
<*  ^complained  of -in  the  scud  appeal,  be^  and  the 
same  are  hereby  reversed ;  but  without  prejudice 
tO'lhe  qfifoMoia  of  laa^^  in  case  proper  suits  be 
**  brou^t  by  the  said  creditors  m  order  to  recover 
^  llieir  Te^>eGtive  debts*'' 

For  Appellants,  Ck.  AreMne  and  WUL  Ha^ 

mUUm. 
For  Respondents,  Dun.  Forbes  and  W.  Murray. 


4< 
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Geobob  Hebiot,  eloffi^styling  them-  ^ 

selves  Magistrates  and  Members  of  yJljppelbmti: 

the  Town  Council  of  Haddington^  J 
William  &ATt  et  aSi^  likewise  styU^ 

ing  themselves  Magistrates  ^'^df  jm  ^^^^^. 

Members  of  the  Town  Council  oft      •P'""™*'- 


Haddington, 


aoth  April,  17S5. 


BUBGH  BOTAL.^-PBB80RIFnON.— Act  ?•  OeO.  II.   C  l6.-»A]l 

acdon  being  brougbt  for  setting  aside  the  electim  ef  Migis- 
tntes  on  the  ground  of  hrregohiities  in  the  prevloiuiekolion 
of  deaecms  of  tnda^«->it  WM  ftond  that  the  limitatioa  o£  o^ght 
weeb  ijnpooedby  the  statute,  was  to  be  reckoned  firon  the 
date  of  the  election  of  Magistrates,  and  not  from  that  of  the 
deacons* 

It  was  found  that,  in  the  ev«ttt  of  an  equality  at  the  eleotion  of 
adeaoonof  the  trade,  the  oUdeaoon  had  a  eastii^  TotOt 

It  being  aigned  that  a  person  waa  disqualified  6a  rating  at  the 
dedionof  adeaoon»becanaehe  wasbeUman  oftheborou^ — 
'  the  objection  was  repelled** 


HIBIOT 


At  the  election  of  magistrates  for  the  borough  of  j^^^  55^ 
Haddingtont  a  diq[>ute  having  arisen  between  two 
parties,  each  of  whom  pretended  that  they  were 
duly  elected,  mutual  actions  of  reduction  and  de- 
clarator were  raised  for  setting  aside  their  oppon- 
ents, and  declaring  their  own  right 

*  The  import  of  the  judgment  upon  the  last  point  is  uncertain,  it 
being  stated  by  the  respondents  that,  in  point  of  fact,  the  ¥olcr  had 
resigned  his  office  before  he  tendered  bis  Tote. 


RAY. 
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1731.  It  appears  that  at  the  previous  meeting  of  the 

HBiiioT  incorporation  of  hammermen  for  the  election  of 
their  deacon,  Robert  Sawers  and  John  Hay  had 
offered  themselves  as  candidates.  The  votes^  be- 
ing eight  in  number,  were  equally  divided ;  where- 
upon the  former  deacon,  who  presided  on  the  oc- 
casion, gave  his  casting  vote  for  Sawers. 

It  was  objected  on  the  part  of  the  appellants, 
that,  even  in  the  case  of  there  being  an  equality, 
the  old  deacon  had  no  privilege  of  a  casting  vote ; 
but  it  was  further  objected,  that  John  Young,  one 
of  the  voters,  was,  by  the  rules  of  the  borough,  dis- 
qualified as  a  public  servant,  being,  bellman  of  the 
.town.  It  was  likewise  stated,  that  Robert  Sawers 
had  not  paid  up  his  quarterly  accounts  to  the  in- 
corporation, and  was,  on  that  acqount,  incapable, 
in  terms  of  an  act  of  council,  of  electing  or  being 
elected. 

At  the  election  of.  the  deacon  of  the  weavers,  the 
corporation  separated.  One  party  chose  Charles 
Lawrie,  in  the  interest  of  the  respondents ;  while 
the  adherents  of  the  appellants  held  a  separate  meet- 
ing, and  elected  Andrew  Smith. 

Under  these  circumstances,  these  several  indivi- 
duals assumed  to  themselves  the  status  of  deacons, 
and  voted  at  the  subsequent  election  of  magistrates. 
John  Hay  and  Henry  Smith  supported  the  appel- 
lants ;  Robert  Sawers  and  Charles  Lawrie  support- 
ed the  respondents  ;  and  the  question  between  the 
parties  turned  upon  the  merits  of  the  previous  elec- 
tions of  deacons^ 

The  appellants,  who  had  got  possession,  objected 
to  the  competency  of  the  respondents*  action,  on 
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the  ground  thiat  it*  had  not  been  raised  within  eight       ^^^' 
weeks  from  the  date  of  the  election,  which'  was     «««»«» 
allied  to  have  been  irregular  \  that  being  the  time       ray. 
limited  by  the  act  (7  Geo.  IL  c.  16.  §  7.)  for 
bringing  such  actions. 

The  respondents  answered,  that  the  prescription* 
in  the  act  founded  on  relates  only  to  the  general 
annual  election  of  magistrates  and  councillors,  and 
not  to  the  election  of  deacons ;  and,  at  any  rate,' 
that  they  (the  respondents)  having  continued  in  the 
peaceable  possession  of  their  office  until  the  occa- 
sion of  the  general  election,  when  the  appellants 
declared  their  election  void;  the  wrong  of  which* 
they  complain  was  only  done  then,  and,  cons^' 
quently,  the  prescription  against  their  right  of  com-' 
plaining  can  only  run  from  that  time.  '       ' 

They  further  answered,  that  the  bellman  did  not 
receive  any  wages  from  the  town,  and  that,  although^ 
a  public  servant,  he  was  not  thereby  disqualified,' 
either  by  the  rules  or  the  practice  of  the  burgh. 

In  reply  to  this,  the  appellants  adduced  an  act 
of  the  council,  made  in  February  17S4^»  by  which 
they  discharged  any  of  the  town  servants  to  ydtis? 
at  subsequent  elections. 

To  this  it  was  answered,  that  the  council  had  no 
power  to  make  such  a  by-law,  and  that  the  same 
had  been  unanimously  rejected  by  the  incorporation. 
It  was  further  stated  that,  in  point  of  fact.  Young 
had  resigned  his  office,  and  another  person  had* 
been  elected  bellman  in  his  stead,  before  he  giave 
his  vote ;  so  that  the  objections,  even  if  they  were 
sound,  would  not  apply  to  him. 

As  to  the  objection  made  to  the  casting  vote. 


BAT. 


174  CA8B8  ON  APFKAb  FBOM  MOTlJUmtf 

»y»^  Ae  leaponctents  answered,  that,  by  the  cnstoai  of 
■■uoT  Haddington,  as  urell  as  of  almost  all  the  bmougha 
in  Soodand,  deacons  have  two  votes,— one  ia- 
course  with  the  other  members  of  the  trade,  aaai 
the  other  as  a  casting*vote,  in  the  event  of  thent. 
being  an  equality ;  in -the  same  manner  as  it  was 
fimnd,  in  a  late  cas^  that  the  provost  of  this  bo- 
xougfa  had;  and  as  it  has  been  found,  in  the  cases 
of  the  hammermen  of  Perth,  and  the  goldsmiths  of 
IBHabuif^  that  deacons  had.* 

The  Court  (26th  February  1786)  ^  repeUed  the 
<<  objection,  that  it  was  more  than  ei^t  wedcs  a£^ 
*<  ter  the  election  of  the  deaoms,  before  llie  raising 
^*  the  said  William  Ray's  process ;  and  sustained 
<^  die  said  John  Toung^s  vote^  notwidistandii^  the 
^  objection ;  and  found  that  the  deacon  at  a  trade 
^  haa  a  title  to  the  first  vote,  and  also  to  the  cast- 
^  ing  vote,  in  case  of  an  equality ;  and  repdied 
**  the  ofcgection,  that  Robert  Sawers  was  under  an 
^*  incapacity,  because  c£lm  deficiency  in  his  quar- 
'*  teily  payments,  of  being  dected  a  deacon,  and 
**  found  him  duly  elected ;  and  before  answer,  al- 
**  loYred  either  party  a  conjunct  proo^  as  to  the 
**  points  not  above  determined ;  and  ordained  either 
«<  party  to  give  in  a  condescendence  of  the  facts 
••  they  want  to  prove.** 

A  petition  was  presented  by  the  appellants,  in 
which  they  stated,  that  the  summons  with  which 
they  had  been  served  was  blank,  and  pleaded,  1  st, 
that  the  prescription  must  apply,  because  execut- 

*  None  of  the  dedaioiit  here  referred  to  have  been  found  in  the 
repofte* 
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ing  such  a  summons  was  not  raising  an  action  in       ^784. 
terms  of  the  statute ;  and,  2d,  That  Robert  Sawers     hbmot 
was  not  duly  qualified  to  be  elected,  in  regard  he       Zlr. 
did  not  pay  scot  and  lot,  and  because  oF  the  other 
objections  already  staled  against  him. 

The  Court  (>Kttfa  lUna^  ^refusedthe 

^*  said  petiticm  as  to  the  prescription,  in  r^pird  no 
^^  blank  summons  can  now  be  executed ;  but  or- 
**  dained  the  other  pcmits  of  the  said  petition  to  be 
**  seen  and  answered  against  the  1st  of  June,  with* 
'*  out  prgudice  to  ih6 '  act  already  pronounced  to 
«<  go  out,**  &C. 

The  appeal  was  broi^ht  from  these  two  interlo-     Entmd 
cutors  of  the  «6th  and  28th  Februaiy  1735.  ^■'•**'  ^^^ 

After  hearing  counsel,  ^*  it  is  ordered  and  ad-  Judgment 

^judged,  &c.  that  the  appeal  be  dismissed,  and  the  ' 

^  interlocutory  sentences  therein  complained  of  be 

"  aflfcmed.** 

For  Appellants,  Jo.  Enhne  and   WtU^  Htu 
mUUm. 

For  Respondents,  Ch.  AreshMezxiA  W.  Murraif* 

It  dees  not  appear  that  the  quettion  risgarding  Sawen'  incapacity, 
(upon  wbidi  point  the  recilaliplng  petition  had  been  appointed  to  be 
aneirMedy)  waa  made  die  ralgect  of  the  appeaL  In  the  reapondenta' 
pnpcr  it  ia  ezpiearij  amnmed  that  it  waa  not,  and,  aoeordin§^ j,  no 
ttgnment  b  there  gif en  npon  the  aoljaet. 
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1736. 


OOBDON 
UBQUHART. 


Sir  William  Gordon,  Bart  Alex-^ 

ANDER  Gordon  of  Ardoch,  Esq.  > Appellant ; 

and  others,  Tenants  of  Ardoch,  J 
Jane  Mackenzie,  Widow  of  John  >  j^       ^^ 

Urquhart  of  Newhall,  Esq.    -  J      ^^^ 

6tk  February,  1736* 

PjSBSOKAL  and  rbal.—- Discharos.— A  widow  being  infeft  for 
her  jointare  in  certain  lands^  agreed  with  the  son  to  accept  a 
restricted  sum  oat  of  other  lands^  which  being  aftenfards  se- 
questrated by  his  creditors^  she  brought  an  action  against  the 
purchaser  and  tenants  of  the  first  estate'for  her  jointuie  and 
'  bygones  ;-*the  claim  was  sustained. 

The  purchaser  having  acquired  right  to  a  wadset  of  the  lands, 
in  consideration  of  which  he  had  reserved  a  part  of  the 
prie^-«-foand  that  the  wadset^  though  prior  in  date>  did  not 
stand  in  the  way  of  the  claim. 

Costs,  L.40y  given  to  respondent. 


No.  36.  Alexander  Urquhart  possessed  the  lands  of 
Ardoch,  subject  to  a  wadset  for  8000  merks  Scots. 
In  die  marriage  ccmtract  of  his  son  John  with  the 
respondent,  these  lands  were  conveyed  to  her  in 
liferent  for  her  jointare,  to  the  amount  of  nine 
chalders  of  victual,  with  customs  and  services,  with 
other  lands  in  case  of  eviction  or  non-redemption. 
In  1696,  John  sold  the  lands  of  Ardoch  to  Sir 
Adam  Gordon,  (father  of  the  appellant,)  who  in 
consideration  of  the  incumbrances  with  which  they 
were  charged,  was  allowed  to  retain  a  proportion 
of  the  price  in  his  hands. 

The  respondent  afterwards  entered  into  an  ar- 
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rangement  with  her  son,  whereby  she  agreed  to  re-       ^^^ 
strict  the  jointure  to  six  chalders  and  a  mansion^ 


OORDOW 


house,  and  to  accept  the  victual  out  of  the  lands  of  ^• 
Newhall,  in  lieu  of  that  payable  to  her  from  the 
lands  of  Ardoch  ;  but  she  did  not  renounce  her  in- 
feftment  in  Ardoch.  In  virtue  of  this  agreement, 
she  possessed  the  lands  of  Newhall,  house  and  gar*- 
dens,  as  her  jointure,  till  about  17^9  when  her 
son's  affidrs  having  become  embarrassed,  the  estate 
was  sequestrated  by  the  Court  He  shortly  after- 
wards died  insolvent 

The  Tespondent  brought  an  action  against  the 
appeUant,  Alexander  Gordon,  who  then  possessed 
the  estate,  and  against  the  tenants,  for  recovering 
the  rents  and  profits  of  the  lands ;  and  also  for  re- 
ducing the  conveyance  by  her  husband,  and  all 
that  had  followed  thereon,  in  so  far  as  they  stood 
in  the  way  of  her  infefhnent 

It  was  stated  in  defence,  that  as  the  respondent 
had,  by  the  contract  1715,  not  only  restricted  her 
jointure  to  six  chalders,  but  had  accepted  of  a  new 
aUocation  of  the  same,  in  full  satisfaction  of  her 
jointure  upon  Ardoch,  she  could  not  afterwards 
have  recourse  upon  Ardoch.  To  tliis  it  was  an- 
swered, that  that  contract  was  only  a  personal  en- 
gagement with  her  son,  to  be  contented  with  a 
smaller  payment  out  of  the  lands  of  Newhall  than 
she  was  entitled  to  out  of  those  of  Ardoch.  As 
she  had  not  renounced  her  real  right  on  Ardoch,  so 
neither  had  she  received  any  real  security  on  New- 
hall ;  and  even  if  the  transaction  had  amounted  to 
an  excambion,  the  nature  of  that  contract  is  such, 
that,  upon  eviction  of  the  lands,  the  pvty  suffering 
it  is  entitled  to  resume  what  he  gave  in  exchange. 
The  case  being  reported  to  the  Court,  it  was  found, 

N 


^  . 
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^f^  (2ad  July  1730,)  "  that  the  pursuer  had  recourse 
ooaDON  «<  to  her  jointure  lands  of  Ardoch  ;**  and  the  Lord 
URQUHART.  Ordinary  (25th  July,)  **  decerned  in  the  mails  and 
^<  duties  against  the  tenants  and  possessors.'' 
•  Various  proceedings  followed ;  and  on  the  24tb 
June  1732,  the  Court  found,  **  that  the  pursuer  had 
<^  recourse  to  her  jointure  lands  of  Ardoch,  to  the 
**  extent  of  six  chalders  of  beer  yearly,  with  the 
«<  customs,  services,  and  carriages  suitable  thereto ; 
<<  but  found  she  had  no  recourse  to  the  house  or 
**  gardens  of  Ardoch.''  Upon  advising  a  petitioii 
against  the  latter  part  of  this  interlocutor,  they 
found,  (18th  February  1733,)  "  that  the  pursuer 
<'  was  not  only  entitled  to  six  chalders  of  victual, 
<<  but  also  to  a  house ;  and  decerned  according- 
« ly,"  &c. 

In  the  mean  time,  the  appellant,  Alexander  Gor*- 
don,  presented  a  petition,  founding  upon  the  wad* 
set  on  the  lands,  which,  he  contended,  being  prior 
in  time  to  the  jointure,  must  be  preferable  to  it ;  to 
which  it  being  answered,  that  a  part  of  the  price 
had  been  retained  by  the  purchaser,  for  paying  off 
incumbrances,  of  which  the  wadset  was  one,  and 
the  estate  was  thereby  cleared  of  it— the  Lord  Qrdi* 
nary,  to  whom  the  cause  was  remitted,  found, 
(19th  January  17330  ''  that  the  wadset  right  be- 
^<  ing  paid  by  the  price  of  the  lands,  could  not  com* 
**  pete  with  the  relict,  and  therefore  preferred  the 
"  lady,  and  decerned." 
Entered  '^^  appeal  was  brought  from  part  of  the  inter- 

^meld^^'  locutor  of  a4th  June  1732,  and  from  those  of  the 
mT^.  28th  February  and  SOth  April  1733.* 

.  *  The  jouniali  do  not  initruet  iHitt  oUifr  intarloealon  «it«add«a 
when  Ihe  tppetl  wM-allowcd  to  lit  aaended. 
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Pleaded^  the  Appellants ;— 1>  The  wadset  for  iww 
8000  merks  was  a  bonajide  incumbrance  upon  the  «oiu>air 
estate,  before  the  respondent's  marriage  contract  j  n^^^^% 
and  as  the  same  was  purchased  by  Sir  Adam  Gor* 
dm,  he  ought  to  stand  in  the  place  of  tlie  incum- 
brancer, against  whom  she  could  not  have  recover* 
ed  one  penny  of  the  rents  till  redemption }  and  al« 
though  this  incumbrance  was  deducted  out  of  the 
price  of  the  lands,  that  is  no  reason  why  Sir  Adam 
Gordon  should  not  have  the  benefit  of  it,  to  pro- 
tect his  possession  when  purchased  in  with  his  pwp 
money. 

2.  The  contract  in  171^j  whereby  the  respo^id^Qt 
released  her  liferent  in  Ardoch,  and  accepted  .<}f  z, 
new  aUocation  for  six  chalders  over  Newhall,^  was 
a  contract  for  love  and  favour  from  a  mother  to  \^t 
son,  and  was  intended  to  relieve  him  of  his  WW- 
randice  to  the  purchaser,  and  therefore  ought  not 
to  be  construed  as  a  mere  excambion }  and  it  would 
be  extremely  hard  to  permit  her  now  to  depart  from 
it,  and  have  her  reUef  against  the  purchaser,  who, 
resting  on  the  faith  of  it,  has  lost  the  benefit  of  her 
son's  warrandice,  he  having  since  died  insolvent 

S.  Supposing  the  sequestration  of  the  lands  of 
Newhall  firom  the  respondent  to  be  a  foundation 
.  for  rdief  against  those  of  Ardoch,  yiet  such  relief 
ought  pot  to  exceed  what  she  restricted  herself  to 
by  the  foresaid  agreement ;  and  therefore  tj^eie 
was  no  ground  for  decreeing  to  her  the  custqpis, 
.carnages^  a];ui  services,  or  an  allowance  for  a  house. 

4.  Th^  heirs  of  the  respondent's  brother  ought  io 
I^VQ  been  made  parties  to  the  action,  because  pay- 
ments may  have  been  made,  or  other  satisfactieii 
^ven  to  the  respondent  for  her  jointure,  which 
CMHiot  fieinstracted  but  by-  them ;  and  b^caust  the 
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^^^^22^^^m  purchaser  would  be  entitled^  in  the  event  of  the  pre* 
aou>oN     sent  claim  being  sustained,  to  recover  damages 

UAQUHAET.  from  thcm  under  the  claim  of  warrandice. 

Pleaded  Jbr  the  Respondent: — 1.  The  wadset, 
in  terms  of  the  minute  of  sale,  was  paid  off  with 
part  of  the  price  covenanted  to  be  given  for  the 
lands,  which  was  the  money  of  the  seller,  and  a  re- 
lease and  renunciation  of  the  wadset  was  taken,  as 
well  to  the  seller  as  to  the  purchaser,  according  to 
the  provision  in  the  minute ;  which  shows  that  an 
extinction,  and  not  a  conveyance,  was  intended,  as 
well  as  executed.  Therefore,  neither  Sir  Adam, 
nor  any  deriving  right  from  him,  can  found  upon 
this  wadset,  to  exclude  the  respondent's  jointure. 

S.  The  respondent  never  renounced  her  infeft- 
ment  in  the  lands  of  Ardoch,  nor  received  any 
other  in  lieu  thereof.  Tlie  agreement  amounts  to 
no  more  than  a  restriction  of  her  demand  to  six 
chaiders,  and  a  personal  obligation  on  her  to  be 
contented  with  a  jointure  to  that  extent,  out  of 
the  lands  of  Newhall,  and  a  personal  obligatiim 
on  her  son  to  secure  her  in  that  payment ;  and 
if  an  actual  excambion  had  been  made,  she  would 
have  been  entitled  by  law,  upon  the  eviction  of 
Newhall,  to  return  to  her  jointure  lands. 

Judgment,       After  hearing  counsel,  **  it  is  ofdered  and.  ad* 

Fcb.6,  iTS«.|«j^^g^  ^^^  Ijjg  appeal  be  dismissed,  and  that 

«<  the  several  interlocutors,  or  parts  tliereof,  as  ave 
**  therein  complained  of,  be,  and  are  hereby  affirm- 
ed ed ;  and  it  is  further  ordered,  that  the  said  ap- 
**  pellants  do  pay,  or  cause  to  be  paid,  to  the  said 
'*  respondent,  the  sum  of  forty  pounds,  for  her 
**  costs,  in  respect  of  the  said  appeal.'^ 


For  Appellants^  B.  ZhmdoM^  A.  Hume  CampML 
For  Respondent,  Dun.  Forbes^  W.  Murray. 
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JoHNf  Earl  of  Bre adalbane,   *    •    Appellant ; 
William  Innes,  George,  Lordl    «  ,    , 

REAY,6#a«, J  ^^Vondents. 


1736. 


llik  February  1736. 

Po]tsioN.«»A  Sootclimaii  dying  in  England,  where  his  will  was 
duly  prored  by  the  executor  therein  nominated,-— it  was  found 
tiiat  an  ezecntor-creditor  conld  not  recover  in  Scotland  a  debt 
doe  upon  a  bond  to  the  deceased. 

Oath  op  Party. — Privileob — A  claim  of  debt  against  a 
Peer  being  referred  to  his  oath,  the  Court  of  Session  found 
that  he  was  not  entitled  to  have  his  examination  taken  upon 
honour.  This  point  was  not  expressly  decided  in  the  House 
of  Lords. 


Major  Sinclair,  by  his  last  will  and  testament,  ap-  No.  37. 
pointed  Anne  Tibo  his  sole  executrix,  by  whom, 
upon  his  death,  which  happened  at  London  in 
171 8,  the  wUl  was  duly  proved  in  the  prerogative 
Court  of  Canterbury. 

William  Innes,  being  a  creditor  of  Major  Sinclair' 
to  a  considerable  amount,  was  confirmed  executor- 
creditor  in  Scotland,  and  thereafter  raised  an  action 
against  the  Earl  of  Breadalbane,  for  payment  of  a 
sum  of  L.1(X),  with  interest,  contained  in  a  bond 
granted  by  the  Earl  in  favour  of  Major  Sin- 
dair.  Iimes's  right  afterwards  came,  by  successive 
assignations,  to  be  vested  in  Lord  Reay,  the  re- 
spondent 

The  bond  not  being  forthcoming,  the  debt  was 
referred  to  the  EarPs  oath,  (he  having  denied  that 
it  was  due  by  Urn  to  the  extent  claimed,)  and  com- 
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mission  was  granted  for  taking  his  deposition  in 
London ;  but  the  Earl  having  failed  to  depone,* 
the. Lord  Ordinary  decerned  against  him  in  terms 
ofthelibeL 

After  some  otiier  proceedings,  it  was  pleaded  in 
defence  for  the  lEarl,  that,  by  the  Major's  will, 
which  had  been  proved  in  the  proper  Court  in 
England,  Anne  Tibo  was  named  his  executrix, 
and  therefore  he  could  not  be  compelled  to  pay 
the  contents  of  the  bond  to  the  pursuers,  until  she 
was  made  a  party  to  the  suit  i  for  as  the  bond  it- 
self was  not  produced  or  ready  to  be  delivered  up 
and  cancelled  upon  payment,  he  might  be  ^ed 
anew  by  her  in  England,  and  compelled  to  pay  the 
debt  over  again. 

It  was  answered  that  it  was  unnecessary,  and  in- 
deed impossible,  to  make  any  other  person  than 
the  Earl  a  party  to  the  suit,  because  as  the  execu- 
trix did  not  reside  in  Scotland,  she  was  not  am&u^ 
Ue  to  the  Courts  there.  At  the  same  time,  the. 
pursuers  were  willing,  fot  his  further  Security,  tb 
grant  a  discharge  with  absolute  warrandice. 
.  The  Lord  Ordinary  (December  18,  1^34,)  «  re- 
*^  pelled  the  allegeance  made  for  the  Earl  df  Bread- 
<«  albane,  the  defender,  in  respect  of  the  answer 
*'  made  diereto  for  the  pursuer ;  and  decerned  the 
**  pursuer,  upon  payment,  to  grant  a  discharge  to 
**  the  Earl,  with  absolute  warrandice." 

Upon  advising  a  petition  for  the  Earl^  the  com- 
mission  for  taking  his  oath  was  renewed,  Akd 
another  petition  being  presented,  praying  an  en*' 
largement  of  the  time  for  his  examination,  and  that 
the  examination  might  be  taken  upon  honour,  ac- 
c^dbftff  to  the  costom  of  examining  peers  in  ilmi* 
lar  eiisesin  £n)^d;  tod  likewise  that  he  might. 
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be  aOowed  an  opportunity  of  making  the  executrix       m<. 
a  parly, — thecourt  (Feb.  27, 1735,)  refused  the  de-    BaiADAt* 
sire  thereof^  and  adhered.  p.  ' 

The  appeal  was  brought  from  the  interlocutors  of  ^^^  **^ 
the  90th  June,  ISth  November,  and  18th  Decern-  Mtrdi  li, 
ber  1784  j  22d  January,  and  27th  February  1735.  ^^^^' 

Pleaded  for  the  Appellant: — 1.  Major  Sinclair, 
from  whom  the  -money  was  borrowed,  having  by 
his  will  appointed  an  executrix,  who  has  duly 
proved  that  wiU,  she  only,  as  his  proper  represen- 
tative, is  entitled  to  sue  the  appellant ;  and  as  she 
must  b^  possessed  of  the  document  of  debt,  she 
alone  can  give  a  proper  discharge  upon  payment 
of  it 

The  respondents,  who  are  only  creditors  of  the 
Major,  have  no  right  to  sue  his  debtors.  The 
executrix  is  the  proper  person  against  whom  such 
a  suit  ought  to  be  directed  ;  and,  at  any  rate,  an  ac- 
tion cannot  be  pi*operly  carried  on  against  the  debt- 
ors of  the  deceased  until  the  executrix  is  called 
as  a  party  to  it 

For  if  she  who  is  possessed  of  the  bond,  be  not 
made  a  party,  then  the  appellant  may  be  sued  a 
second  time  by  her ;  and  it  would  be  in  vain  to 
plead  in  bar  to  such  an  action,  raised  by  her  in 
England,  that  the  appellant  had  been  decreed  by 
the  Court  of  Session  to  pay  the  debt  to  anotlier 
person.  •  TTie  executrix  not  being  a  party  to  the 
present  action,  her  interest  cannot  be  afi^ted  by 
it}  and  the  appellant  has  always  been  ready  to 
pay  whatever  sum  may  be  actually  owing  by  him, 
vpcm  Teceiving  a  proper  discharge,  and  being  ef- 
fectually relieved  of  all  claims  against  him  at  the 
instance  of  her,  or  any  having  right  through  her  to 
Ae  inrnd  in  question. 
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J^^ia^  This  debt  cannot  be  considered  as  part  of  the 
effects  of  the  testator  in  Scotland,  it  having  been 
contracted  in  England,  and  no  real  security  given» 
of  a  nature  to  subject  it  to  the  Scottish  Courts^ 
The  appellant,  residing  in  England  as  frequently 
as  in  Scotland,  is  thereby  exposed  to  action  at  the 
instance  of  the  execiitrix. 

2.  If  the  appellant  was  to  be  examined,  his  ex- 
amination ought  to  have  been  taken  upon  honour ; 
he  being,  as  a  peer  of  Great  Britain,  entitled  to 
•that  privilege  of  the  peerage. 

Pleaded  for  the  Respondents: — 1.  As  the  appel- 
lant cannot  pretend  that  he  had  paid  the  debt  to 
the  executrix  in  England,  he  cannot  avoid  paying 
it  to  the  executor  in  Scotland,  who  has  made  up 
a  proper  title  according  to  law*  For  as  the  admin- 
istration in  England  could  not  vest  in  the  executor 
there  any  right  to  such  of  the  Major's  properly  as 
was  in  Scotland,  it  could  not  stand  in  the  way  of 
his  creditors  recovering  that  property  by  the  l^al 
form.  It  would  produce  infinite  inconvenience 
were  it  the  rule  that  creditors  in  one  part  of  the 
kingdom  must,  in  such  a  case,  sue  the  executors 
appointed  in  the  other  part,  and  be  barred  fit>m 
recovering  the  effects  of  their  debtor  from  persons 
who  are  within  the  jurisdiction  in  which  his  effects 
are  situated.  Although  the  bond  happened  to  be 
granted  in  England,  yet  as  Major  Sinclair  was  a 
Scotsman,  and  likewise  the  appellant,  who  has  his 
estate  and  ordinary  residence  in  Scotland,  the  sum 
contained  •  in  the  bond  must  be  held  to  be  part  of 
the  Major's  effects  in  Scotland ;  and  as  there  is  no 
doubt  Uiat  his  creditors  in  Scotland  could,  •  durii^ 
his  lifetimet  by  arrestment  and  forthcoming,  have 
compelled  the  appellant  to  pay  to  them  without  the 
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Migor's  consent^  and  in  competition  with  him,  it  is       i^sg. 
evident  that  they  must  have  the  same  remedy  after   buaoai^  * 
his  death,  in  preference  to  his  English  executor,       '^* 
who  has  not  hitherto  made  up  any  proper  title  to  ^''^■■»  *^ 
such  of  his  eflfects  as  are  situated  in  Scotland. 

2.  Although  in  the  High  Court  of  Chancery, 
answers  put  in  by  the  peers  upon  their  honour,  are 
held  sufiBdent,  yet  the  respondents  are  advised  that 
when  it  is  necessary  for  peers  to  give  evidence  in 
any  cause,  they  submit  to  be  examined  upon  oath. 
In  the  present  case  the  appellant's  oath  is  demand- 
ed fn  modum  prchaHonis^  and  it  will  be  by  the  law 
of  Scotland  conclusive  evidence  for  himself  as  well 
as  for  the  respondents. 

After  hearing  counsel,  **  it  is  ordered  and  ad-  Judgment, 
"judged,  &C.  tiiat  the  several  interlocutors  com-  J^T^ "'  ' 
"  plained  of  be,  and  the  same  are  hereby  reversed; 
«  and  that  the  appellant  be  absolved  from  the  pre- 
<<  sent  instance  or  libel.'' 


For  Appellant,  WUUam 

For  Respondents,  Dun.  Forbes  and  W.  Murray. 


.1736. 


TMOTTIA 

P. 

MA^GBteONT^ 

•   fte. 
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Henrt  Tbotteb,  of  Morton  Hal!,!    Jmidlami 

Alexakdeb,  Earl  of  Marchmont  ;  ^ 
Wi^LiAHy  Earl  of  Home  ;  An-  | 
DREW  Hooo  ojT  Harcarse^  Esq. ;  ^^SespondenU. 
iPTiLLiAM    Home    and     Roger 
Moodie; 

im  February,  1736. 

CoriOiOiimr.— Pemcbiption^i— The  prupriclor  of  a  moor  (om 
which  several  herxton  had  righto  of  ittrntade,)  poaaeand 
other  lands,  to  which  no  serritude  on  the  moor  belonged^  bat 
the  tenanta  of  which  were  in  use  far  above  forty  years,  of  paa- 
turing  cattle,  &c.  in  common  with  the  occupiers  of  the  domi- 
nant lands.  Found  in  a  process  of  division  of  the  moor;  that 
the  proprietor  of  the  moor,  (besidea  one  fourth  Umquamprmd* 
ptmm,)  was  entitled  to  a  share  in  respect  of  theae  other  landa. 

"tiTLE  TO  PUR8UB.— Act  i695,  o.  S8^— Found  that  a  persbn, 
having  only  a  right  of  servitude>  is  entitled  to  pursue  a  divi- 
sion under  the  Act  1695. 


IFpL  Diet  I.  p.  155.  IIL  p.  1S7.     Edgar  p.  le—Rem.  Dec  I. 
No.  42,  p.  8S.  Mor.  Diet.  p.  «462.^* 


No.  38.  The  Barony  of  Fogo,  with  the  common  moor  of 
the  same,  belonged  originally  to  the  Earls  of  Home. 
The  lands  were  afterwards  parcelled  out  among 
different  heritors ;  the  greater  part,  with  a  servi- 
tude of  pasturage  and  feal  and  divot  on  the  moor, 
belonging  to  the  respondents,  and  the  remainder 
being  possessed  by  the  appellant  and  his  predeces- 
sors, in  virtue  of  a  wadset  from  the  Earl  of  Home. 
The  appellant  was  also  infeft  in  the  lands  of  Char- 

*  The  part  of  the  esse  which  is  given  in  these  reports,  (relating  to 
the  claim  ofprmeijmum,)  was  not  msde  the  sulject  of  the  sppeal. 
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tininfl  sml  WMpkefttanei^  which  w^re  contigiibus      irs6. 
to  the  cdmmoDt  but  did  not  form  part  of  the  Baro-    tuttm 

oyofFogo.  MAionoirt^ 

An  action  was  xaised  by  Hogg  of  Harcarse,  one       ^^ 
of  the  faeriton,  for  dividing  the  common  in  terms 
oftheactl69^,  c«d8.  .    ..  ' 

The  appellant  claimed  a  share  of  the  moofi 
tanquam  pradpummf  to  himself  as  proprietor^  be^ 
ing  in  right  of  the  Earl  of  Home«  He  fuztiber 
claimed  a  portion  in  respect  of  his  lands  of  ChaiV 
terhallandWhinkerstanes,  the  tenatitsof  which  ha^ 
been  in  uninterrupted  possession  of  a  right  of  com*> 
moDty  thereon  for  above  forty  years.  The  £kui.of 
Home  objected  that  although  the  tenants  of  these; 
lands  might  have  had  such  possession,  yet  that  was 
to  be  presumed  to  have  been  only  by  licence  .of 
the  appellant's  ancestor,  who  although  infeft.  in* 
thdse  lands,  had  at  the  same  time  the  wadset  from'^ 
Lord  Home's  ancestor  of  the  moor  itself }  such  li*-' 
cence  by  the  wadsetter  could  not  acquire  to  those^ 
lands  any  right  of  commonly  ujpon  the  mobritd^ 
the  pr^udice  of  the  odier  dominant,  tenements. 

A  question  having  also  arisen  touching  the  title" 
of  a  person  having  only  a  right  of  servitude  to  puf-' 
sue  for  such  a  division,  the  court  (dlst  December 
1723)  found  **  that  a  person,  though  having  only 
<<  a  right  of  servitude,  was  entitled  to  pursue  a  di-' 
'Vvision  on  the  Act  of  Parliament  169S:;.  Andthalf 
^'  the  defender  (Mortonhall)  could  not  prescpbe  &- 
^  right  of  servitude  on  die  Moor  of  Fogo,^^his 
.^  lands  of  Charter^hall,  Whinkerstanes,  &c.  by  any 
**  possession  the  tenants  of  the  said  lands  might 
**  have  on  the  said  moor  after  the  date  of  the  wad- 
«<  set  right  of  the  lands  of  Fogo  and  the  said  moor 
"  by  the  Earl  of  Home  to  his  predecessors/' 
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^^^^-  Thereafter  (7th  January,  1724,)  it  was  found 

TAOTTXE    M  that  the  proprietor  oi^ht  to  have  a  fourth  part 

if^noHMoiTT,  **  of  the  moor  allocated  to  him,  tanquam  pnBcipmim^ 

^       ^*  as  the  value  of  his  property,  and  that  the  re- 

<<mainder  ought  to   be    divided  proportionally, 

•*  conform  to  the  act  of  Parliament,  amongst  the 

''neighbouring  heritors  who  had  possessed  the 

same  as  commonty;    allowing   the   proprietor 

always  a  share  in  that  division  effeiring  to  his 

''  lands,  whereof  the  tenants  had  promiscuous  pos- 

''  session  with  the  heritors  of  the  dominant  tene- 

«« ments,''  &c.* 

A  petition  was  presented  by  Mortonhall  against 
the  previous  interlocutor  of  the  31  st  December, 
upon  advising  which,  the  court  (23d  Jan.)  found 
*'  that  he  could  not  prescribe  a  right  of  servitude 
''  on  the  Moor  of  Fogo  for  any  lands  belonging  to 
«<  him  in  property,  not  contained  in  the  wadset 
^  right,  by  any  possession  the  tenants  of  the  said 
<«  lands  might  have  had  on  the  moor  after  the  date 
**  of  the  wadset  right ;  without  prejudice  of  any 
''  right,  or  claim  of  servitude,  or  possession,  com- 
'<  petent  to  him  or  his  predecessors  for  their  other 
"lands  prior  to  the  wadset;  and  that  the  said  pos- 
'*  session,  during  the  wadset,  could  not  entitle  him 
to  any  greater  share  in  the  division  than  what 
corresponded  to  the  wadset  lands,  either  with 
respect  to  the  Earl  of  Home  in  case  of  redemp- 
*•  tion,  or  with  the  other  heritors.** 

Mortonhall  again  petitioned,  and  stated  that  the 
previous  judgments  had  been  pronounced  on  the 
footing  that  his  and  his  predecessors*  right  to  the 


*  TUi  ii  the  oolj  iaterlocutor  in  the  ctie  which  ii  reported.     It 
WIS  not  qipeikd  from. 
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lands  had  been  only  a  wadset,  biit  he  had  since  ^JJ^^^^ 
discovered  that  it  had  been  absolute  and  irredeem-    trottia 

mm 

able,  a  crown  charter  having  been  granted  in  1662  maechmomt, 
of  the  laiids  of  Fogo,  &c.;  and,  therefore,  the  pos-       ^^ 
session  of  his  tenants  ought  to  have  the  same  eflfect 
as  if  the  Earl  of  Home  had  been  proprietor. 

It  was  answered  that  no  proof  of  this  was  pro- 
duced. The  crown  charter  proceeded  only  on 
the  wadset,  and  did  not  bear  to  be  "  irredeemd)ly," 
but  simply  «*  heritably ;"  while  the  expired  appris- 
ing of  the  reversion,  founded  on  by  himself,  show- 
ed that  his  right  previously  rested  entirely  on  the 
wadset  But  whatever  the  nature  of  his  title  might 
have  been,  the  lands  of  Whinkerstanes  and  Charter- 
hall  could  have  no  right  to  a  share  of  the  Moor  of 
Fogo,  never  having  belonged  to  the  family  of 
Home,  from  whom  the  other  heritors  had  already 
got  rights  of  servitude ;  and,  therefore,  neither  the 
Earl  nor  Mortonhall  could  grant  to  other  lands 
new  rights  inconsistent  with  theirs.  As  to  the 
possession,  Mortonhall  does  not  pretend  {hat  ne 
had  any  {irior  to  the  wadset;  and  then  being  pro- 
prietor of  both,  the  one  could  not  prescribe  a  right 
of  servitude  over  the  other ;  res  sua  nemini  servit. 
But  even  if  it  could  be  held  that  these  lands  were 
entitled  to  a  share,  this  could  not  be  to  the  pre- 
judice of  the  other  dominant  tenements,  but  must 
come  off  the  portion  which  had  been  allotted  to 
Mortonhall  as  proprietor. 

Bepiiedy-^ThaLt  although  it  might  be  the  case 
that  neither  the  Earl  nor  Mortonhall  could  grant 
servitudes  inconsistent  with  those  previously  exist- 
ii%9  yet  it  did  not  appear  that  the  introdudng  the 
lands  of  Whinkerstanes,  &c.  was  either  postiMiii 
those   rights,  or,  if  posterior,  inconsistent  with- 
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^Ji^2iLm^  them.    The  «tent  of  those  servitudes  could  only 

waTTBE  .  be  ascertained  by  the  use;  and  9S  Mortonhall's 

mAMcauQnr,  possession  by  hLi   tenants,    both  of  Fogo  and 

^^      .  Whinkerstanes,  was  admitted,  it  followed  tiiat  ihis 

wjBs  not  inconsistent  with  them.    They  were  thus 

distinctly  limited  and  defined  in  their  extent ;  and, 

therefore,  -cannot  interfere  with  the  proprietor's 

disposing  of  the  residue,  so  long  as  he  did  not 

txench  upon  them. 

Although  it  is  true  that  res  sua  nemim  servif^ 
L  e.  that,  holding  Mortonhall  to  be  proprietor  of 
the  Moor,  he  could  not  claim  any  interest  Jure 
servitutis;  yet  his  possession  for  forty  years  has  the 
.  effect  of  limiting  the  other  servitudes,  and  there- 
fore preserves  to  him  the  right  in  the  remainder 
which  is  his,  as  part  and  pertinent  of  his  property. 
The  court  (17th  July,  1731,)  "  found  that  Mor- 
<<  tonhall  had  not  proven  the  allegeance,  viz.  that 
^*  the  lands  of  Charterhall  and.  Whinkerstanes  had 
-  **  any  possession  or  servitude  in  the  Moor  of  Fogo 
**  before  he  acquired  the  wadset  from  the  Earl  of 
'*  Home,  and  therefore  adhered,"  &c.   Commission 
was   afterwards  granted  by  the  Lord    Ordinary 
.(19th  February,  1732,)  for  dividing  the  commonly 
among  the  heritors,  '*  excluding  from  the  division 
.  *^  the  lands  of  Charterhall  and  Whinkerstanes.'' 
Entered  Jan.      ^^  appeal  was  brought  from  the  interlocutors  of 
31, 1734.      ,the  8th  January,  and  tJlst  December,  1723  j  the 

Amended  __  •',         ,-»^,  i^, 

Feb.  19,  —    23d  January,  and  15th  February,  1724 ;  the  26th 

November,    and    27th    December,    1726;    6th 

February,  17th  and  30th  July,  1731 ;  and  19th 

•  February,  1782;  the  15th  December,  1733,  and 

18th  January,  1734. 

Judgment,         After  hearing  counsel,  '*  it  is  ordered  and  ad- 

Feb.  19,1786.  (f  judged,  fcc.  that  the  said  interlocutors  rf  the 


*•  151h  December,  1733,  and  18th  January,  1734,       ^^se. 
**  hCf  and  the  same  are  hereby  reversed ;  and  that    tiu>ttjie 
'*  k^  much  of  the  other  interlocutors  complained  of  MAscHifovT, 
*'  as  exclude  or  tend  to  exclude  the   lands  of       ^^ 
**  Charterhall  and  Whinkerstanes  from  a  share-  in 
*^  the  division  of  the  common  in  question  be,  and 
**  the  same  are  hereby  also  reversed ;  and  that  the 
**  said  other  interlocutors  in  all  other  respects  be, 
and  the  same  are  hereby  affirmed:  And  it  is 
*<  further  ordered,  that  the  said  hords  of  Session  do 
grant  a  new  commission  to  divide  the  said  Com- 
mon among  the  several  heritors,  producing  their 
''  interests,  including  in  the  said  division  the  lands 
"  of  Charterhall  and  Whinkerstanes.^ 

For  Appellant,  Duncan  Forbes,  WUUam  Ham^ 
ilton. 

For  Respondents,  James  Erskine,  A.  Hume 
CktmpbeU^ 
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Be^pqmdents. 


John  Naibn  of  Greenyards,  Esq.    -  AppeOant; 
Margaret,  Lady  Dowager  Nairn, 

et  aUi^  her  creditors  and  heirs  of  j 

entail.    The  Lord  Advocate,  on 

behalf  of  his  Majesty.    ... 

14^  May  1736. 

Tailzib..-Clau8b In  an  entail  in  fiayonr  of  a  daa^ter> 

nominatim,  a  clause  ^  prohibiting  the  heirs  female  of  thB 
'  said  Margaret,  her  body,  or  any  other  of  the  heirs  male  and 
'  of  tailzie  above  written,  (except  the  heirs  male  of  the  said 
'  Margaret's  body,)  to  sell,'  &c.  found  to  debar  the  dau^ter 
from  selling. 


[[Elchies,  voce  Tailzie,  No.  5J 


No.  39. 


Sir  Robert  Nairn  of  Strathord,  (senator,  of  the 
College  of  Justice,)  having  entered  into  a  contract 
with  John,  Marquis  of  Athol,  for  the  marriage  of 
his  daughter,  Margaret,  with  one  or  other  of  the 
younger  sons  of  the  Marquis,  bound  himself  to 
settle  his  estate,  failing  heirs  male  of  his  own  body, 
on  his  said  daughter  and  the  heirs  of  the  marriage. 
The  contract  contained  a  procuratory  for  resigning 
the  estate  in  favour  of  himself,  and  the  other  sub- 
stitutions,  under  the  Umitations  of  the  intended  en- 
tail, which  contained  the  following  clause :  *  And 
that  it  should  nowise  be  lawful  to  the  heirs 
female  to  be  procreate  of  the  said  Margaret 
Nairn,  her  body,  nor  any  other  of  the  heirs  male 
and  of  tailzie,  before  mentioned,  succeeding  in 
the  said  lands  and  estate,  by  virtue  of  the  fore- 
said tailzie  and  substitution,  (except  the  hdrs 
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*  male  of  the  said  Margaret,  her  body,  in  the  then      ^^^ 

*  intended  or  other  subsequent  marriage,  according      ^^'** 

*  to  the  provision  and  destination  therein  specified,)  maibk>  &ci 
'  or  any  of  them^  to  sell,  annailzie,  dispone,  dilapi* 

*  date,  or  put  away  the  foresaid  lands  and  estate, 

*  or  any  part  or  portion  thereof^  nor  to  innovate  or 

*  infringe  the  said  tailzie,  nor  to  contract  debt,'  &Ci 
under  the  sanction  of  strictly  irritant  and  resolutive 
provisions.     *  Declaring,    nevertheless,    that    the 

*  said  restriction  of  innovating  the  said  tailzie,  com 
'  titicting  debts,  or  disponing  upon  the  said  estate; 

*  should  be  nowise  extended  to  the  heirs  male  of 
'  the  said  then  intended  marriage  to  be  procreate 

*  between  the  said  Margaret,  and  the  said  Lord 

*  George  Murray,  arid  failing  of  him,  any  other  of 

*  his  brothers  whom  she  should  happen  to  marty,' 

*  and  failing  of  the  heirs  male  of  the  said  marriage 

*  between  them,  to  the  heirs  male  of  the  said 

*  Margaret,  her  body,  of  any  other  subsequent  mar- 
'  riage,  who,  and  the  heirs  male  lineally  descending 

*  of  their  bodies,  should  have  poWer  to  use  and  dis- 
'  pone  upon  the  said  estate  at  their  pleasure,  pro- 

*  viding  the  said  immunity  and  freedom  were  no- 

*  wise  extended  to  the  heirs  female  of  the  said 

*  Margaret,  her  body,  nor  remanent  heirs  of  tailzie  n^ 

*  and  provision  before  mentioned.* 

Upon  the  above  procuratory  Sir  Robert  obtained 
a  crown  charter,  in  which  all  the  conditions  and      lesi. 
clauses  of  the  entail  were  inserted ;  and  upon  his 
death  his  daughter  Margaret  was  served  and  re-      imr 
toured  heir  of  tailzie  and  provision  to  him ;  and ' 
afterwards  married  Lord  William  Murray,  fourth 
son  of  the  Marquis  of  AthoK 

Having  contracted  considerable  debts,  she  efi^ 
tered  into  minutes  of' sale  with  the  appellant  re^ 

YOU  u  o 
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1786;  garding  a  portion  of  the  lands;  but  he  declining 
KAiBK  to  complete  the  bargain,  on  the  ground  that  she  was 
vAiix,  &c  incapacitated  for  selling  by  the  entail,  the  question 
came  before  the  Court  of  Session  upon  a  suspension 
of  a  charge  of  homing  at  her  instance.  She  like- 
wise raised  a  process  of  declarator,  to  have  it  found 
that  she  had  a  right  to  burden  or  alienate  the 
estate. 

The  case  was  reported  by  the  Lord  Ordinary, 
when  the  Lords  (January  2,  1736,)  found  •  That 

*  by  the  contract  dated  12th  April,  I676,  and  by 
^  the  procuratory  of  resignation  contained  in  the 

*  contract,  dated  15th  July,  I676,  granted  in  im- 
'  plement  of  the  said  first  contract,  and  pursuant 

*  to  the  powers  therein  reserved ;  and  the  infeft- 
'  ment  following  on  the  said  procuratory,  Margaret, 

*  Lady  Nairn,  the  charger  and  pursuer  of  the  de- 

*  clarator,  is  not  subjected  to  the  prohibitory  clauses 

*  de  non  alienando  et  non  contrahendo ;  but  that 

*  the  said  Margaret,  Lady  Nairn,  has  power  to 

*  charge  the  estate  with  debts,  and  to  alienate  the 

*  same  ;  and,  therefore,  decerned  and  declared  in 

*  the  declarator,  at  the  instance  of  the  said  lady 
'  and  her  creditors  against  the  defender,  heirs  of 

*  tailzie,  and  the  officers  of  state,  and  found  the 

*  letters  orderly  proceeded,  and  decerned.'  *  This 
interlocutor  was  adhered  to. 

EnMredFeb.       The  appeal  was  brought  from  these  interlocutors 

iiiendS      of  the  2d  and  31st  January,  1736. 

Mtrchii,—  Pleaded  Jar  the  Appellant  t-^l.  The  estate  be^ 
ing  limited  to  Sir  Robert,  and  the  heirs-male  of 
his  body,  whom  failing,  to  the  respondent.  Lady 
Nairn,  and  the  heirs-male  of  her  body,  with  several 
other  substitutions,  and  all  the  heirs  of  entail, 
except  the  heirs-male  of  Lady  Nairn's  body»  be- 
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'  ing  expressly  prohibited  from  burdening  or  alienat-       ^^^^ 
ing  tiie  lands,  this  prohibition  must  be  so  construed 

•  as  to  prevent  her  who  is  an  heir  of  entail,  from  sell- 
ing the  lands,  in  prgudice  of  the  other  heirs. 
2,  As  the  respondent.  Lady  Nairn,  is  not  ex- 

.  pressiy  excepted  out  of  the  said  prohibitive  clause, 
the  exception  extending  only  to  the  heirs-male,  of 
her  body,  she  must  be  prohibited  from  selling  equal- 
ly-with  the  other  heirs  of  entail.  As  it  plainly  ap- 
p€^s  to  have  been  the  intention  of  Sir  Robert  to 
preserve  his  estate  in  his  name  and  blood,  it  cannot 
be  presumed  that  he  intended  to  vest  an  absolute 
power  in  Lady  Nairn  to  d^eat  the  entail.  When 
he  intended  to  give  a  power  of  selling,  (as  he  did  to 
the  heirs-male  of  her  body,)  he  gave  an  express 
power ;  but  his  having  given  no  such  power  to  his 
daughter  shows  plainly  his  intention  that  she  should 
be  bound  by  the  prohibitory  clauses,  and  excluded 
from  any  power  of  alienation,  as  well  as  all  the 
other  heirs^female. 

Pleaded  for  the  Respondents: — 1.  The  prohibi- 
tory clause  de  non  alienando  et  non  contrahendoj  is 
not  directed  against  the  whole  heirs  of  entail ;  it 
commences  only  from  the  heirs-female  of  the  Lady 
Nairn's  body,  and  therefore  she  and  the  preceeding 
heirs  a!re  thereby  put  under  no  limitation,  which  un-- 
doujbtedly  they  woul4  have  been  by  express  words^ 
if  it  bad  been  so  intended. 

The  subsequent  words  in  the  same  clause,  '<  nor 
•f  any  others  of  the  heirs-male  of  tailzie  succeeding 
*<  in  the.  said  lands  and  estate,''  can  refer  to  no 
others  than  the  heirs  succeeding  afler  the  heirs-fe- 
male of  the  lady.  This  is  likewise  clear  from  the 
last  part  of  the  same  clause,  where  it  is  declared, 
that  tii«  fadrsonale  of  the  lady's-  body  may  dispose 


.  ■  '^. 
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^^^^  of  the  estate,  but  with  a  proviso,  that  such  power 
shall  not  be  extended  to  the  heirs-female  of  her 
body,  **  nor  remanent  heirs  of  tailzie  above  men- 
<*  tioned  ;*'  plainly  importing  that  the  prohibitioo 
in  this  clause  was  imposed  only  upon  the  heirs-fe- 
male of  the  lady's  body,  and  the  subsequent  heirs 
of  entail  who  were  to  succeed  after  them. 

Every  other  clause  of  the  deed,  the  pro\isions 
of  which  apply  to  the  heirs  of  entail,  is  expressly 
directed  against  the  haill  heirs,  and  not  conceived 
in  such  limited  words  as  "  other  heirs,*'  or  "  re- 
'^  manent  heirs ''  which  occur  in  this  clause. 

2.  The  reason  for  excepting  the  heirs-male  of  the 
lady's  body  in  this  place  was,  because  the  whole 
heirs  succeeding  after  her  are  comprehended  in  the 
preceding  clause,  with  which  this  clause  is  connect- 
ed ;  and  as  both  these  clauses  prohibitory  are  join- 
ed in  the  resolutive  clause  which  follows  them, 
therefore  the  issuermale  of  her  body  are  excepted 
from  the  clause  de  non  alienando,  that  they  might 
be  excepted  from  the  effect  of  that  resolutive 
clause,  in  case  of  contravention.  And  this  ap- 
pears to  have  been  the  purview  of  Sir  Robert ;  for, 
by  the  subsequent  clause,  the  better  to  distinguish 
who  were  the  heirs  subject  to  this  prohibition,  he 
declares  that  the  heirs-female  of  the  lady's  body, 
and  '^  the  remanent  heirs  of  tailzie,"  i.  e.  subsequent 
to  her  heirs-female,  were  comprehended  under 
that  clause. 
Judgment,  After  hearing  counsel,  *<  it  is  ordered  and  ad- 
Ay  u,  i7S«.  M  judged,  &c.  That  the  said  interlocutors  complain- 
**  ed  of  in  the  said  appeal  be,  and  are  hereby  re- 
**  versed ;  and  it  is  hereby  declared,  that,  by  the 
*'  contract  of  marriage  of  Margaret  Lady  Nairn, 
.  '<  md  by  the  procuratory  o^  resignation  contained 
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**.in  the  contract,  and  the  infeftment  foIIoMdng  on       17^9. 
*^  the  said  procuratory,  the  said  Lady  Nairn  is  sub- 


NAIRK9  &^ 


NAIEN 

**  ject  to  the  prohibitory  clauses  de  non  alienando  et  ^^^^^ 
**  non  contrahendo.^^ 

Por  Appellant,  Ch.  Areskine^  Jo.  Erskine. 
For  Respondents,  Ro.  Dundas,  Will.  Ifamilton, 
W.  Murray. 

It  would  appetTi  that  in  this  case,  the  entail.  Which  had  heen  made 
prior  to  the  act  1685,  was  not  recorded  in  terms  thereof.  Elchies, 
(«0ce  Tailzie,  No.  5.)  says,  that  the  case  of  Borthwick  v.  Borthwick 
was  quoted,  aa  decided  in  the  House  of  Peers,  (jmpra  page  53,)  in 
which  it  was  found  that  an  entail,  although  made  hefore  the  act,  waa 
not  efl&ctual  against  creditors  without  being  recorded.  This  pointy 
however,  is  not  founded  upon  at  all  in  the  appeal  papers. 


John  Walkinshaw,  Appellant; 

His  Majesty's  Advocate,  et  aliip  Respondents. 

9th  June  I7S7. 

Falsa  Dbmonstbatio.— Found  that  an  attainder  was  not  vi- 
tiated, although  in  the  act  the  person  was  described  by  the 
name  of  Wakinahaw,  instead  of  Walkinshaw,  and  aa  being  "  of 
"  Scotatoun,"  (the  estate  of  his  father,)  although,  at  the  time, 
he  waa  not  infefi  in  any  lands. 


Q£lchie8,  voce  Falsa  Demonstratio,  No.  1.— C.  Home,  No.  SO, 
p.  56.~Mor.  Diet.  p.  4723.] 

John  Walkinshaw,  son  of  William  Walkinshaw  of  No.  40. 
Scotstoun,  was  partner  in  a  mercantile  house  in 
Glasgow.     Having  been  engaged  in  the  rebellion, 
he  was,  by  virtue  of  an  act  of  Parliament  of  the  1st 
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^^^J2Liii»  ®®^»  ^*  attainted  of  high  treason^  by  the  name  and 

wALKHiHAw  deslgnatlon  of  "  John  Wakinshaw  of  Scotstoun." 

LOMD  loTo-      In  179s  he  obtained  the  royal  pardon ;.  and  a 

CAT«,  &c    question  coming  afterwards  to  depend  between  him 

and  his  former  partners,  it  was  argued  by  the  lat- 

ter  that  the  copartnery  had  ceased  at  the  date  of 

the  attainder,  which  necessarily  had  the  eflfect  of 

disabling  him  firom  continuing  a  partner.     The 

Lord  Ordinary  found,  "  That  upon  John  Walkin- 

^'  Shaw's  going  into  the  rebellion,  and  from  the  time 

^/  ascertained  by  the  act  of  attainder,  the  society 

*'  and  company  did  cease  and  was  dissolved  as  to  the 

'*  said  John  Walkinshaw,  or  any  interest  that  could 

'^  arise  to  him,  or  any  other  in  his  right,  after  that 

•*  time/' 

Walkinshaw  thereaftier  varied  liis  plea,  and  main- 
tained that  the  act  of  attainder  founded  upon  could 
not  a£fect  him,  in  as  much  as  the  person  attainted 
by  it  was  John  Waldnshaw  of  Scotstoun ;  whereas 
his  name  was  Walkinshaw ;  and  his  proper  designa- 
tion, not  "  of  Scotstoun,''  but  "  of  Glasgow,  mer- 
«*  chant'' 

To  this  it  was  answered,  that  there  is  no  such 
material  difference  between  the  two  names  as  can 
amount  to  a  misnomer  ;  •  and  he  having,  in  conse- 
quence of  the  death  of  his  father,  become  entitled 
to  the  estate  of  Scotstoun,  he  was  properly  designed 
by  that  addition. 

The  Lord  Ordinary  (10th  July  1736)  "  found 
'*  that  there  was  no  misnomer  of  the  said  act  with 
**  respect  to  the  name  and  designation  of  John 
'*  Walkinshaw  of  Scotstoun,  and  therefore  repelled 
**  the  allegeance  founded  thereon." 
Entered  The  Court,  (July  8,)  adhered, 

Feb.  e,  1737.       The  appeal  was  broiight  from  these  interlbcutoni 

of  the  10th  June  and  8th  July  1756. 
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Pleaded  Jbr  the  Appellant: — ^The  two  nsunes  ._i2L»t 
are  entirely  dififerent    In  point  of  fact,  there  are  wAMiir«HA.w 
several  distinct  families  of  each  name  in  ScotlanJ ;  Lato  aw«. 
and  there  are  many  instances  in  which  the  change    ^*''  *^ 
or  omission  of  a  single  letter  would  completely  alter 
the  name. 

Neither  was  the  addition  of  Scotstoun  a  proper 
addition  to  denote  the  appellant.  He  was  not  in- 
feft  in  any  lands,  and  had  not  right  either  to  that 
estate  or  to  any  other.  But  infeftments  alone  can 
give  a  right  and  title  to  such  additions.  His  proper 
diesignation  was  **  Merchant  in  Glasgow." 

Pleaded  Jar  the  Respondents ;-— There  is  a  great 
difference  between  a  material  misnomer,  where  the 
description  of  the  person  outlawed  evidently  disa- 
grees with  the  true  character  and  description  of  the 
person  against  whom  it  is  made  use  of,  and  an  ac- 
cidental mistake  in  speUing  the  name  or  surname, 
or  in  the  addition  of  the  person  attainted,  concern- 
ing whom  there  remains  no  uncertainty.  In  the 
first  case,  if  the  name,  surname,  or  addition  does 
not  truly  belong  to  the  person  against  whom  it  is 
used,  but  may  properly  be  applied  to  a  different 
person,  (which  might  be  the  case  by  the  mere 
change  or  omission  of  a  single  letter,  as  in  the 
names  of  Wight  and  Wright,)  the  attainder  might 
not  be  effectual.  But,  in  the  latter  case,  where 
name,  surname,  and  addition  all  truly  belong  to  the « 
party,  a  mere  inaccuracy  in  writing  or  spelling  the 
name  can  make  no  material  error  in  the  attainder ; 
iand,  in  the  present  case,  the  difference  in  the  spellr 
ling  could  not  possibly  give  occasion  to  any  uncer- 
tainty, as  the  names  are  the  same,  and  are  always 
prdtuHXnced  a^e. 
With  rejgard  to  this  addition,  as  die  true  desig- 
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nation  of  the  appellant's  father  was  *'  of  Scotstoun,** 

wALiixtBAw  and  as  he  had  died  before  the  attainder,  aqd  left 

Lomo  ADTo-  the  estate  to  the  appellant,  his  eldest  son,  the  lat- 

cATi,  &c    ^j^  y^^  properly  designed,  and  commonly  knowp 

by  the  addition  of  Walkinshaw  of  Scotstoun  ;  for> 
by  the  custom  of  the  country,  proprietors  take  and 
have  designations  given  to  them  from  their  lands, 
whether  purchased  or  succeeded  to,  and  without 
regard  to  infeflment  being  taken  or  not 

After  hearing  counsel,  ^^  it  is  ordered  and  a4- 
^^  judged,  &c.  that  the  appeal  be  dismissed,  and 
<*  that  the  said  interlocutors  complained  of  be,  and 
♦*  the  same  are  hereby  affirmed." 

For  Appellant,  Wl  Noel,  W.  Murray. 

For  Respondents,  Duncan  Forbes,  J.  Strange^ 


Judgment^ 
June  9, 1737. 


Dr.  Gilbert  Wauchope,  and  -A.g-')  ^^^gr     .  ^ 
NEs  his  Sister,  -  -       J     "^  * 

Andrew  Wauchope  of  Niddrie,  Esq.  BespondenL 

14tih  June,  1787. 

SuccBssioN.— Tutor  and  Cubatob. — Mikoe* — Found  that 
curators  or  administrators  cannot  directly  alter  the  minor's  ot 
constituent's  succession,  by  taking  bonds  secluding  executon 
in  lieu  of  bonds  to  heirs  and  executors,  mthout  the  consent 
of  the  minor  or  constituent. 

Proof. — Circumstances  under  which  parole  eyidenoe  was  allow- 
ed to  prove  the  knowledge  and  consent  of  the  minor. 


[[Elchies,  voce  Minor,  No.  6. — voce  Succession^  No.  2.— voce  Tutor 

and  Curator,  No.  7*3 


No*  41.      Andbbw  Wauchope  of  Niddrie,  a  minor,  execute^ 

a  deed  with  the  consent  of  his  curators,  whereby 
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he  appomted  them,  and  two  other  persona^  com-       1737. 
miasioners  for  the  management  of  his  whole  affidrs   waucbofb 
during  his  absence  from  Scotland. 

Amongst  other  powers  thereby  conferred  on 
these  commissioners,  they  were  authorised  "  to  re- 
move and  put  in  factors  and  baillies,  and  to  give 
warrants,  orders,  and  directions  to  his  stewards 
**  and  others,  in  whose  hands  his  money  accruing^ 
♦*  or  which  should  thereafter  accrue  to  him  from 
*'  his  said  estate,  was  or  should  be  lodged,  forlend^ 
**  ing  out  and  employing  the  same ;  to  remove  and 
put  in  tenants,  and  grant  leases ;  to  receive  vassals, 
and  generally  to  subscribe  all  and  sundry  assign- 
''  ments,  acquittances,  discharges,  and  otiier  writ- 
**  ings  that  required  his  subscription  during  his  ab- 
*'  sence,  and  to  manage  his  whole  other  affidrs; 
'*  and  to  pursue  and  defend  in  all  actions,  com- 
**  pound,  transact,  and  agree  thereanent,  and  all 
''  other  things  requisite  concerning  the  premises 
"  to  do,  use,  and  exerce  as  fully  and  freely  as  he 
<'  with  consent  of  his  curators  could  have  done  if 
**  personally  present" 

Shortly  after  the  commissioners  had  commenced 
acting  under  this  trust,  they  entered  the  following 
resolution  in  their  sederunt  book.  ^*  Item.  The 
said  commissioners  appoint  such  of  the  bonds  as 
are  moveably  conceived  to  be  got  renewed,  se- 
cluding executors,'  so  as  to  put  them  on  the  same 
footing  with  the  rest  of  the  bonds,  and  this  to  be 
*^  done  betwixt  and  the  next  compting,  and  all  the 
'<  bcmds  to  be  taken  hereafter  in  these  terms,  &c.'' 
Various  bonds  were  accordingly  renewed  in 
t^rms  of  this  minute. 

Mr.  Waachope  never  returned  to  Scotland^  but 
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^^^J22L».  ^^  ^  ^*^y — ^  minor.    He  was  succeeded  by  the 

wAucHOPB   respoildent. 

wAucHorE.  Dr.  Wauchopei  (appellant)  having  confirmed  ex- 
ecutor qua  nearest  of  kin  to  his  nephew,  raised  an 
acticm  against  the  heir  for  payment  of  the  sums 
contained  in  these  bonds^  as  part  of  the  executiy; 
on  the  ground  that  the  commissioners  had  no  power 
to  alter  the  succession  of  the  deceased  by  any  act 
or  deed  of  theirs,  having  the  effect  of  directing  that 
money  which  by  law  descended  to  the  executors, 
shlDuld  go  to  the  heir. 

In  defence,  it  was  stated,  that  the  money  be- 
lin^ed  to  the  heir  and  not  to  the  executor,  having 
been  secured  to  the  minor,  his  heirs  and  assignees, 
excluding  executors,  upon  bonds  taken  by  the  com- 
missioners, who  had  ample  power  to  do  so. 

After  some  proceedings,  the  commissaries,  (20th 
Januaiy  173^>)  '^repelled  the  defences  in  respect 
'*  of  the  answers,  and  ordained  the  defender  to  de- 
•*  pone  and  exhibit.** 

The  cause  was  advocated  by  Niddrie,  who  main- 
tained that  the  commissioners  having  a  power  to 
direct  the  lending  out  of  the  minor's  money,  must 
necessarily  have  had  a  power  to  regulate  in  what 
form  the  securities  should  be  taken.  But  suppos- 
ing Ihat  such  a  power  had.  not  been  given  by  ex- 
jM^ss  words,  yet  their  proceedings  having  been  never 
challenged,  but  acquiesced  in  by  their  constitu- 
ent, his  consent  and  approbation  must  be  presum- 
ed. In  support  of  this,  a  letter  was  produced,  ad- 
dressed to  one  of  the  commissioners  by  the  minor 
when  at  Eaton  School,  in  which  he  expressed  ge- 
nerally  his  approbation  of  his  commissioners,  and 
of  their  management  of  him  and  of  his  affiurs. 
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Upon  the  report  of  Lord  Newhall,  Ordinary^  the  „^,,|2[^ 
court,   (29th  January  1736,)  "allowed  Andrew   wauchof* 
Wauchope,now  of  Niddrie,  to  bring  what  further  wAocBora. 
proof  he  can  by  witnesses  or  otherwise,  for  in- 
structing that  the  last  Niddrie  was  informed  of 
<<  the  resolution  of  his  commissioners  for  taking  all 
"  his  bonds,  secluding  executors,  and  his  approba- 
"  tion.  thereof  J  and  granted  diligence/' 
Witnesseswere  examined,by  whose  testimony  it  ap. 
peared  that  the  commissioners  had  given  dire?lioBB 
to  Niddrie's  uncle,  (Mr.  James  Wauchope,)  to  in- 
form him  of  this  particular  measure ;    and  Mr. 
Waddell,  his  tutor,  deponed  that  he  saw  a  letter 
which  Niddrie  received  from  Mr.  James  Wauchope^ 
acquainting  him  that  his  commissioners  had  come 
to  a  resolution  to  lend  out  his  money  upon  bonds^ 
sedading  executors ;  and  that  Niddrie  expressed 
his  approbation  of  it,  declaring^  his  desire  that  his 
moveable  property  should  go  with  the  land  estate 
for  the  sake  of  the  family. 

The  Court  (27th  July,)  "  found  that  there  is  mrfl 
ficient  evidence  of  the  late  Mr.  Wauchope  of 
Niddrie's  knowledge  and  approbation  of  the  conw 
missioners'  resolution  and  appointment  of  the  6tibi 
February  1721,  that  all  their  constituent's  money 
lent  out  upon  moveable  bonds,  should  be  called 
in,  and  given  out  or  lent  upon  heritable  security, 
*'  eithex  upon  infefbnents,  or  upon  bonds,,  secludr 
'*  ing  executors ;  and  therefore  foimd  that  the  said 
*'  bonds  thereafter  renewed  or  taken  by  the  com- 
**  missioners  secluding  executors,  descend  to  faeiis, 
**  and  that  they  cannot  be  claimed  by  his  execu- 
"tors." 

This  interlocutor  was  adhered  tOw   (10th  Dec) 
The  appeal  wasbroug^t  from  the  several  int^locu* 
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^7^^-      tors  of  the  29th  January,  27th  July,  and  10th  De- 
wAucHOPs  cember  1736. 

wAucHOFE.  Pleaded  for  the  Appellants: — ^The  commission 
Febrawy  9  ^  question  relates  only  to  such  deeds  of  common 
i7S7.  administration  as  could  not  be  executed  by  the 

constituent  himself,  on  account  of  his  absence.  It 
does  not  extend  even  to  selling  or  purchasing  land, 
and  far  less  to  the  extraordinary  powers  of  making 
a  will  or  settling  succession.  If  the  commissioners 
had  powers,  as  is  pretended,  by  the  general  wofds 
of  their  commission,  to  alter  securities  at  pleasure, 
they  might  have  changed  the  real  securities  into 
personal,  in  the  same  manner  as  they  altered  the 
personal  into  real,  and  so  have  prejudiced  the  heir 
at  law  in  the  same  way  as  in  this  case  they  have 
injured  the  executor.  But  by  the  law  of  Scotlandt 
no  tutor,  curator,  factor,  or  commissioner,  can  set* 
tie  or  alter  the  succession  of  the  pupil  or  constitu-* 
ent;  this  implies  an  extraordinary  power  which 
can  be  exercised  only  by  the  pupil  or  constituent 
himself. 

It  manifestly  appears  that  these  bonds  were  not 
taken  for  the  benefit  of  the  minor.  And  as  it  has 
been  found  that  the  commissioners  had  no  power 
to  make  that  alteration  in  their  nature,  (the  Court 
having  founded  their  judgment  expressly  upon 
the  minor's  knowledge  and  approbation  only,)  it  is 
dear  that  there  is  no  sufficient  evidence  of  his  con- 
sent or  approbation.  There  is  no  writing  under 
his  hand  to  that  effect,  and  by  the  law  of  Scotland, 
parole  evidence  is  never  allowed  in  any  matter 
concerning  which  a  proof  may  be  had  in  writing. 

The  evidence  of  Niddry's  intentions  of  settling 
all  his  property  one  way,  must  go  for.nothing.  Nei- 
ther is  such  an  intention  probable  by  witnesses. 
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nor  yet  the  emissio  verhorum^  from  which  it  is  in-  i^st. 
fenrecL  Then  the  letter  cannot  be  founded  on  waucbofi 
merely  through  Mr.  Waddell's  testimony.  If  it  is 
intended  to  make  it  evidence,  it  must  be  produced^ 
or  else  its  tenor  regularly  proved.  But  as  it  is^  the 
existence,  and  nature  of  it  rest  solely  on  the  evi- 
dence of  one  witness,  which  is  not  sufficient  to 
prove  any  fact,  and  surely  not  to  support  so  im- 
portant a  document  as  the  settlement  of  an  estate. 
Would  such  evidence  have  been  sufficient  against 
Niddrie  himself,  supposing  that  he  were  alive,  and 
chaUenging  some  other  act  of  his  commission- 
ers? It  is  clear  that  neither  the  evidence  of 
Mr.  Waddell,  nor  of  any  other  man,  would  have 
tied  down  this  letter  on  him  ;  and  if  this  would 
have  been  law  in  his  case,  the  same  must  hold  in  a 
question  with  his  heir  or  executor. 

Pleaded  for  the  Respondent: — 'The  commis- 
sioners had  a  general  and  full  power  to  direct  the 
lending  out  the  minor's  money,  and  were  at  liberty 
to  take  securities  for  the  same  in  what  form  they 
thought  fit. 

The  evidence  does  not  rest  on  the  single  testi- 
mony of  Mr.  Waddell,  but  upon  a  chain  of  facts 
and  circumstances,  qtus  fidem  fociunt  judicL  It  is 
in  vain  to  say  that  the  fact  of  Niddrie  s  receiving 
the  letter,  is  not  probable  by  witnesses.  His  know- 
ledge is  made  out  by  proving  that  instructions 
were  given  to  inform  him  of  the  resolution  of  his 
commissioners,  and  that  a  letter  to  that  effect  was 
accordingly  written  and  received  by  him ;  which 
is  evidently  stronger  proof  of  his  knowledge  than 
the  mere  production  of  the  letter  could  afford. 
When  the  resolution  was  made  known  to  him,  he 
expressed  his  approbation  of  it 


S06      CASES  ON  APPEAL  FROM  SCOTLABm. 

U37.  Other  ciFCumstances   corroborating  this    ijrere 

WAUCHOFB  proved,  such  as  his  general  desire  to  aggrandise 
wAucHorc.  his  family  estate,  evidenced  by  a  will  in  which  he 
left  almost  the  whole  of  his  personal  estate  to  ihe 
heir  of  entail,  and  by  his  intention  to  do  so,  fre-' 
quently  expressed  to  those  about  him  who  were 
in  his  confidence- 
Judgment,         After  hearing  counsel,  '*  it  is  ordered  and  ad- 
June  u,i737.c«  judged^  &c.  That  the  appeal  be  dismissed,  and 

"  that  the  interlocutors  therein  complained  of  be> 
"  and  the  same  are  hereby  affirmed." 

For  Appellants,  J.  Strange  and  James  Ers- 

kine. 
For  Respondent,  Dun.  Forbes  and  fV.  Murray. 

The  import  of  this  decision  upon  the  first  head  under  which  it  is 
reported,  is  not  free  from  uncertainty.  It  was  not  found  expressly 
either  hy  the  Coiirt  of  Session  or  the  House  of  Lords^  that  the  ad 
compkined  of  was  ultra  vires  of  the  commissioners  ;  hut  this  certain- 
ly appears  to  have  been  virtually  decided,  when  they  allowed  a  proof 
c^  the  minor*s  acquiescence.  In  the  reclaiming  petition  for  t)r. 
Wauchope,  (signed  by  Mr.  R.  Dundas)  this  is  stated  to  have  been 
the  nature  of  the  judgment ;  but  in  the  answers  signed  by  Mr.  Area- 
kine,  (afterwards  Lord  Tinwald,)  it  is  said  that  the  question  of  law 
was  entirely  waved.  In  Lord  Elchics'  notes  upon  this  case,  it  is  aaid, 
'^  The  Lords  generally  thought  that  administrators  cannot  settle  their 
''  constituent's  succession,  though  their  necessary  or  reasonable  deeds 
"  of  administration  may  have  the  effect  of  altering  the  sucoesaion^ 
^'  as  taking  securities  upon  land,  leading  actjudications,  lending  money 
''  upon  annual  rent,  (before  the  act  16il  as  to  heirs,  and  since  that 
''  time  fuoadjusmariii  et  relieta,)  but  they  cannot  make  destinatioiis 
'*  of  succession  by  secluding  executors  without  the  knowledge  and 
**  consent  of  their  constituents ;  though  some  seemed  to  difkr  as  to 
*'  that ;  but  most  of  us  thought  that  Niddry's  knowledge  of  his  com* 
*'  puissioners'  resolution  in  their  sederunt  book  would  be  a  good  de- 
"  fence." 

With  regard  to  the  competency  of  allowing  a  parole  proof,  his  Lord- 
ship observes ;  '^  I  and  others  thought  his  (the  minor's)  knowledge 
'^  presumed  from  his  letter  in  March  1 722,  and  therefore  gave  a  ^ 
''.ligence  for  proving  such  knowledge  even  by  witnesses ;  wherein  we 
'''had  the  less  difficulty,  that  it  was  only  to  support  the  express  ap- 
"  probation  of  all  their  resolutiokn  in  that  letter ;  but  Newhall 
"  differed." 
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JM^ARQUis  of  Ix>THiAN,  et  olU,  Appellants ; 

Haswell,  et  alii.  Respondents.  ^ 


1738. 

M AitQUU  OF 

LOTHIAK  AKB 

OTHXmS 


Uth  April,  1738. 

Burgh  Rotal. — The  meeting  for  election  of  magistrates  of  a 
burgh  being  held  previons  to  the  usual  d&j,  and  without  due 
notice^  the  election  was  reduced. 

Act  7,  Gbo.  IL  c  .—Circumstances  under  which  an  election 
of  magistrates  was  reduced  as  irregular  and  void.*' 


HASWXLL 
AKD  OTHEES. 


[^Ichies  voce  Burgh  Royals  No.  9%\ 


The  ordinary  Town  Council  of  Jedburgh  consists  No.  42, 
of  twenty-five  members,  viz.  the  provost,  four 
bailies,  a  dean  of  guild,  a  treasurer,  fourteen  mer- 
chant councillors,  and  four  deacons.  The  first 
step  in  the  annual  election  of  magistracy,  is  the  no- 
mination of  eleven  merchant  councillors  and  of 
four  deacons,  and  the  whole  number  form  what  is 
called  the  extraordinary  council. 

On  the  morning  of  15th  of  September,  1737» 
the  Marquis  of  Lothian,  the  appellant,  (then  pro- 
vost) gave  directions  for  summoning  the  council  to  ^ 
meet  at  three  o'clock  that  afternoon.  A  meeting 
accordingly  took  place,  at  which  nineteen  membefs 
were  present;  three  were  absent  from  the  town, 
and  the  other  three  declined  attending. 

At  this  meeting  the  appellant  proposed  choosing 
the  council  for  the  ensuing  year,  and  offered  tWb 

*  See  note  at  end  of  the  report. 
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il^!__  lists  of  the  deven  new  councillors.      Eleven  mem 


M AEQuis  OF  berg  ^f  ^q  couucil  prcscnt  were  for  proceedings 
oTHiM     and  did  accordingly  elect  the  ordinary  nwnber  of 
HABwiLL    ^^^  councillors ;  but  the  other  eight  opposed  the 
AMD  0TUBE8«  motioH,  and  separated  from  the  rest. 

On  the  17th  and  19th  the  eleven  of  the  old 
council,  with  the  new  merchant  councillors  chosen 
at  the  last  election^  proceeded  to  the  election  of 
the  four  deacons* 

On  the  22d  September  a  meeting  of  the  whole 
members  of  the  extraordinary  council  including 
the  new  merchant  councillors  and  the  four  deacdns, 
took  place.  The  provost  then  proposed  that  they 
should  proceed  to  the  election  of  the  new  magis- 
tracy, and  that  the  votes  of  the  new  councillors  and 
deacons  should  be  received. 

This  was  opposed,  and  a  motion  made  to  ad- 
journ, which  was  agreed  to  by  fourteen  of  the  old 
councillors,  viz.  the  eight  who  had  dissented  at  the 
first  meeting,  and  the  six  who  had  been  absent* 
The  eleven  old  councillors  however,  with  the  new 
councillors  and  the  deacons,  then  proceeded  to 
choose  the  magistrates  and  council  for  the  ensiiindr 
year,  and  elected  the  Marquis  of  Lothian  their 
provost.  Mutual  protests  were  taken — the  four- 
teen of  the  old  council  protested  against  the  whole 
proceeding,  and  the  other  party  against  the  separa- 
tion of  the  former,  as  contrary  to  the  act  of  the 
7th  of  Geo.  II. 

On  the  23d,  24th,  and  26th,  the  fourteen  had 
meetings,  and  proceeded  to  elect  the  respondent, 
Haswell,  as  provost,  and  the  other  constitutional 
members  of  the  new  magistracy  and  council.  . 

Mutual  actions  of  reduction  and  declarator  were 
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brought  by  the  different  parties  before  the  Court  of      ^^^3^ 


Session.  marquis  or 

Against  the  election  of  the  appellant  it  was  ob-  and^tuu 
jected,  1.  That  the  time  for  calling  a  council  for         •• 
an  election  must  be  after  the  20th  of  September,  and  othxes. 

2.  That  notice  of  the  election  was  only  given  on 
the  morning  of  the  15th,  whereas,  by  immemorial 
custom,  and  by  an  act  of  the  Town  Council  of  the  .  • 
28th  September,  1733,  two  days'  notice  previous 

to  any  meeting  for  extraordinary  matters  was  ne- 
cessary, and  one  day  for  ordinary  meetings. 

3.  That  the  appellant  was  aware  that  some  of 
the  members  of  the  council  were  absent  from  town 
when  the  meeting  was  summoned. 

It  was  answered,  1.  That  there  was  no  such 
rule,  there  being  upon  record  an  election  of  an 
earlier  date  than  the  present,  viz.  on  12th  Septem- 
ber, 1662. 

2.  That  in  the  sixty-two  previous  elections  only 
twenty-three  appeared  from  the  Council  books  to 
have  been  made  by  previous  appointment.  Had 
such  previous  notice  been  considered  essential,  it 
must  also  have  been  held  necessary  to  have  entered 
it  in  the  books. 

S.  That  the  appellant,  the  Marquis  of  Lothian, 
having  judicially  declared,  upon  being  interrogated 
1^  the  respondents,  that  he  was  not  aware  of  the 
absence  of  the  three  members,  this  evidence  was 
to  be  held  as  conclusive. 

The  court  (January  19th,  1738,)  after  a  hearing 
in  presence,**  found  the  reasons  of  reduction  rele- 
*'  vant  and  proven,  and  reduced  accordingly.** 

Agaiost  the  election  of  the  respondents  it  was 
clgected»  1.  That  it  was  contrary  to  the  act  of  the 
Ttfa  of  Geo.  n.  wfaidi  enacts,  *  that  at  the  annual 

VOL.  U  P 
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!738.       « election  of  magistrates  and  councillors  for  burghs^ 
M AiQum  of  <  no  magistrate  or  councillor,    or  any  number  of 

LOTHIAIY 

AND0THKB8  '  magistrate s   or  councillors,  shall  for  the  future, 

HA8WELL     *  upon  any  pretence  whatever,  take  upon  him  or 

ANDOTHZBs.  <  them  to  separate  from  the  majority  of  the  magis- 

*  trates  or  councillors,  but  shall  submit  to  the  elec- 

*  tion  made  by  the  majority  of  the  Town  Council 

*  assembled ;  and  it  is  provided  that,  if  the  miuor- 

*  ity  shall  proceed  to  a  separate  election,   their  act 

*  and  election  shall  be  ipso  Jacto  void/  As  the 
eleven  members  formed  a  majority  of  the  meeting 
of  the  15th  of  September,  the  proceedings  of  the 
other  party  fell  under  the  above  nullity. 

Answered : — 1 .  This  act  does  not  affect  the  pre- 
sent case.  The  meeting  on  the  15th  was  not  the  legal 
meeting  for  the  election  ;  it  having  been  held  se- 
veral days  before  the  usual  day,  and  without  due 
notice.  The  act  could  only  have  reference  to  a 
separation  from  a  majority  at  a  legally  constituted 
meeting.  Moreover,  the  pretended  election  was 
not  made  by  the  majority  of  the  magistrates  and 
counsellors  of  the  preceding  year ;  whereas  the 
election  of  the  respondents  was  upon  the  usual 
day,  and  by  a  majority. 

2.  That  the  two  days  previous  notice,  the  ne- 
cessity of  which  was  insisted  in  by  the  respond- 
ents, had»  not  been  given  to  the  appellants,  only 
one  day's  intimation  having  been  made. 

3.  That  by  the  constitution  of  the  burgh,  tradea- 
men  were  disqualified  from  being  elected  mer- 
chant counsellors,  whereas  six  of  the  fourteen  who 
separated  from  the  appellants  were  tradesmen^  and 
consequently  unqualified,  so  that  the  remainii]^ 
eight  could  not  form  a  quorum.  It  was  also  ob- 
jected that  two  of  the  new<^QCted  merchimt  coun- 


CASSd  OM  APl^BAL  FROM  SCOTLAND.  Sll 

sellers  were  tradesmen,  and  therefore  also  disqua-       ^^^s- 

Hfied.  MARQUIS  O* 

LOTHTAN 

4.  That  a  certain  number  of  deacons  formed  a  and  others 
constituent  and  necessary  pait  of  the  extraordinary    ^^g^'j^L 
meeting  for  the  election  of  the  new  magistracy,  akd  othees. 
whereas  at  the  meetings  of  the  respondents  for 
this  purpose  no  deacons  were  present.* 

The  Court  *  repelled  the  objection  founded  on 

*  the  act  of  parliament,  in  respect  this  ca^e  does 

*  not  come  within  the  same.* 

With  regard  to  the  other  objections,  the  Court 

fSth  and  l6th  February)  repelled  them,  except 

^tti  regard  to  the  two  new  merchant  counsellors, 

^Od     assoilzied  the  respondents.     The  objection 

^  tie  six  old  merchant  counsellors,  viz.  that  they 

^ex*^  tradesmen,  was  repelled,  *  in  respect  they 

*  ^''^^re  not  chosen  counsellors  at  the  election  quar- 

*  rolled,  but  at  Michaelmas  1736,   or  preceding 

*  ^^ action,  for  reduction   whereof  no  action  was 

« ^ir^ought  within  the  time  limited  by  law  j'  biit 

tJ>^  objection  to  the  two  new  merchant  counsel- 

\o^^  was  sustained,  *  in  respect,  it  was  admitted 

*  that  they  were   members  of  the  incorporated 

*  trades,  who  are  not  capable  of  being  elected  in- 
^  to  the  magistracy  or  council,'  and  the  objection  as 
to  them  was  brought  forward  in  due  time. 

The  appeal  was  brought  from  the  interlocutors  Entered 
of  the  19th  January,  and  of  the  1st,  8th  and  l6th  J»»-«^'  ^^^ 
February  1788. 

Pleaded  Jar  the  Appellants : — 1.  The  meeting 
and  election  of  the  15th  September  took  place  at 
a  time  justified  by  precedents,  and  was  conform- 
able to  the  constitution  of  the  burgh. 

*  Some  other  otgections  were  plelided,  but  it  appetrt  annecessary 
to  detail  them. 
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^^^^'  2.  The  objection  to  the  election  of  the  respond- 


MAEQuiB  OP  ents,  founded  upon  the  act  of  the  lyth  Geo.  IL 

LOTHIAN  '  * 

AND  OTHERS  ought  uot  to  havc  been  repelled,  because  they  se- 
HA8WELL  parated  from  a  majority  of  the  town  council  as- 
AND  OTHERS.  semWcd,  and  proceeded  to  a  second  election,  al- 
though tlie  majority  was  greater  than  was  requi- 
site to  make  up  a  quorum  of  council.  It  is  absurd 
to  maintain  that  the  separation  must  be  from  such 
a  number  as  must  make  up  a  majority  of  the  whole 
constituent  members.  Such  a  construction  would 
render  the  statute  useless,  because  the  minority, 
which  should  separate  from  such  a  majority,  could 
never  aifiount  to  a  quorum  quaUfied  to  act ;  and 
the  double  election,  in  the  present  case,  is  produc- 
tive of  every  mischief  which  was  intended  to  be 
remedied  by  the  statute. 

3.  As  the  objection  of  being  incorporated  trades- 
men has  been  found  good  against  two  of  the  new 
merchant  counsellors,  it  ought  also  to  have  been 
sustained  against  the  six  members  of  the  old  coun- 
cil, as  it  was  in  virtue  of  the  election  in  1737  that 
these  persons  pretended  to  a  place  in  council  at 
the  election  in  question,  and  not  by  virtue  of  the 
election  in  1736. 

Pleaded  for  the  RespoTidenU : — The'  meeting 
for  the  election  of  new  counsellors  has  always  been 
held  on  the  21st  day  of  Septpjnber,  or  between 
that  day  and  the  28th,  and  not  sooner ;  and  the 
only  case  referred  to  by  the  appellants  where  an 
earlier  meeting  took  place,  was  owing  to  very  pe- 
culiar circumstances:  so  that  the  object  of  the 
meeting  on  the  15th,  to  elect  magistrates  contrary 
to  the  opinion  of  the  real  majority  of  the  old  coun- 
cil, was  very  obvious. 

From  the  records  of  the  council,  and  the  exm- 
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*^^:*^ation  of  witnesses,  it  appears  that  the  meeting       ^7^^ 
fo*^    choosing  new  counsellors  has  generally  been   marquis  of 

iU-Jti  /»  •  .1  LOTHIAN 

"^^d  by  the  appointment  of  a  previous  council,  an»  othkbb 
tf^^  this  ought  more  particularly  to  have  been     h^swell 
tone  in  the  present  case,  when  the  meeting  was  ^^^  oxniai. 
•^  much  earlier  than  common,  and  where  there 
was  an  act  of  council  of  1733,  requiring  previous 
notice. 

2.  As  to  the  election  of  the  respondents,  it  ap- 
pears, 

Fir^t,  That  if  the  proceedings  of  the  appellants 
on  the'  15th  and  subsequent  days  were  irregular, 
as  the  Court  of  Session  have  found,  the  respond- 
ents were  regularly  elected,  for  they  were  chosen 
by  a  majority  of  the  electors,  viz.  fourteen  mem- 
bers, agreeably  to  the  constitution  of  the  borough, 
juid  the  practice  in  similar  cases. 

Second,  That  after  the  protest  taken  by  the 
fourteen  members  on  the  21st  of  September  against 
the  irregular  proceedings  of  the  appellants,  the  lat- 
ter had  no  right  to  proceed  to  the  election ;  and  if 
any  of  the  parties  had  acted  contrary  to  the  pro- 
visions of  the  7th  of  Geo.  II.  it  was  the  appellants, 
who,  notwithstanding  the  meeting  was  adjourned 
by  the  majority,  had  continued  to  act,  and  to  pro- 
ceed to  an  election. 

Third,  Altliough  there  may  have  been  valid  ob- 
jections against  some  of  the  persons  elected  by  the 
respondents,  that  will  not  affect  the  validity  of  the 
general  election,  which  must  stand  good  if  it  has 
been  regularly  carried  on. 

After  hearing  counsel,  *  it  is  ordered  and  ad-  Judgment, 
^judged,  &c.  that  the  interlocutors  of  the  Lordjf  of '^P^**'^^''®• 
'  Session  of  the  19th  January  last,  whereoy  the 

of  the  appellants  was  reduced  at  the 
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'  suit  of  the  respondents,  be  affirmed  y  and  it  is 

<  declared  tliat  the  election  of  the  counsellors  and 

<  magistrates  for  the  borough  of  Jedburgh,  insist- 

*  ed  on  by  respondents,  were  irregular  and  void  j 

*  and  it  is  therefore  further  ordered  and  adjudged^ 

^  that  the  same  be  reduced,  and  that  so  much  of 

<  the  other   interlocutors  complained  of  whereby 

*  the  Court  of  Session  decerned  in  the  declarator 
'  at  the  instance  \)f  the  respondents,  and  assoilzied 
^  fi*om  the  reduction  at  the  instance  of  the  ap' 
'  pellants,  with  regard  to  all  the   elections  there- 

*  by  quarrelled,  (excepting  those  of  Robert  Win* 
^  terup  and  George  Scougald,  the  two  tradesmen,) 

*  be  reversed.* 

For  Appellants,  Ck.  Areskine^  W:  jMurray. 
For  Respondents,  W.  HamUton^  J.  Brcwning. 

It  doei  not  appear  upon  what  precise  ground  the  House  of  Lorda 
reduced  the  election  of  Haswell.'  If  it  he  held  that  the  interlocutor 
of  the  Ist  Fehruary  was  reyersed  to  the  effect  of  finding  that  the  ael  of 
7th  Geo.  II.  applied,  then  the  inference  from  the  deoudon  wovdd  b^ 
that,  where  a  minority  of  a  town  council  separated  i^om  the  migoritj 
at  a  meeting  for  the  election  of  magistrates,  their  proceedings  fell 
under  the  act^  although  it  had  heen  found  that  the  original  neMiiig 
wis  not  legally  constituted,  and  the  election  by  the  npijority  |iad  in 
consequence  been  set  aside.  But  olber  objections  were  pleaded,  any 
one  of  which  may  have  been  the  ground  of  the  judgment. 


Jean  Burden,   Widow  of  James  1  j       n     .  ^ 

Kinross, ^    rJr 

David  Smith, Respondents 

Tlth  April,  1788. 

Mutual  Contract. — Succession. — A  provision  in  a  manriagje 
contract  of  certain  sums  in  favour  of  the  wifb>  faxliiig  cbildTOi, 
or  in  the  ei^nt  of  their  deatha  in  nmiority  and  umuHnrMI^— 


fittnd  to  Im  A  pv^)6f  yii#  erediii,  and  not  «  tlg^t  of  suoees-        ^^^^' 

•km.  BURDEN 

Lboact.— -Found  that  a  legacy  to  a  person^  his  hein^  executors,  v* 

and  assignees,  depending  upon  an  uncertain  condition,  does 
not  lapse  by  the  death  of  the  l^atee,  before  the  condition  is 
Jiurified. 

Found  that  a  legacy  in  these  terms  does  not  vest  in  the  legatee 
00  as  to  bestow  on  him  any  transmissible  right,  but  that  on 
the  condition  being  purified,  it  vests  for  the  first  time  in  the 
person  of  his  executor. 

Ljboitt M . — Found  that  the  claim  of  legitiih  was  not  cut  off  by 
deathbed  or  gratuitous  deeds,  although  the  whole  stock  and 
conquest  were  provided  to  the  children  of  the  marriage,  it 
not  being  declared  that  this  was  in  satisfaction  of  the  legi- 
time 

££ldiio8  voce  mutual  contract.  No.  ?•   yoce  suoeessiott.  No.  5.^ 


By  marriage  contract  between  John  Burden  and  No.  43. 
Margaret  Fullerton,  (1st  Sept.  1709)  the  former,  in 
consideration  of  a  sum  received  as  marriage  portion, 
provides  the  sum  of  7000  merks  to  himself,  his  wife, 
and  the  survivor  in  liferent,  and  to  the  children  of 
the  marriage  in  fee  ;  and  the  conquest  is  provided 
in  fee  to  the  children,  and  one  half  of  it  in  liferent 
to  the  wife ;  and  in  case  of  no  children  surviving 
the  hnsband,  or  in  case  of  their  dying  before  ma- 
jority or  marriage,  the  fee  of  the  equal  half  both 
of  the  7000  merks,  and  of  the  conquest,  and  the 
liferent  of  the  whole  of  the  latter  is  provided  to 
the  wife.  The  issue  of  the  marriage  were  Charles 
and  Clementina. 

On  the  23d  May,  1722,  Jotm  Burden  executed 
oil  death-bed  a  disposition  of  all  his  property,  real 
a&d  personal,  iri  favour  of  his  son,  whom  failing  to 
his  daughter,  subject  to  the  provision  in  favour  of  the 
Wife,  contained  in  the  marriage  contract ;  and  in 
the  ev^tft  of  their  decease  before  marriagei  of  ma- 
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,J[22;^B  jority,  he  binds  himself  to  pay  to  his  wife,  if  she 
lUKDXN  should  happen  to  survive  them,  the  sum  of  6000 
•MXTH.     merks. 

On  the  following  day,  (May  24,)  John  Burdea 
executed  another  deed,  by  which,  in  the  event  of 
the  death  of  his  two  children  before  majority  or 
marriage,  he  binds  himself,  his  heirs,  &c.  to  pay 
to  the  persons  after  named,  their  heirs,  executors^ 
and  assignees,  certain  sums  of  money,  among 
which  there  is  the  sum  of  8000  merks  provided  to 
his  wife,  over  and  above  what  she  was  entitled  to 
by  her  marriage  contract,  and  by  the  deed  exe- 
cuted by  him  on  the  preceding  day. 

John  Burden  died  soon  after,  as  did  also  his  son 
Charles,  (in  minority)  and  Clementina  succeeded 
to  the  property.  Margaret,  his  widow,  intermar- 
ried with  David  Smith,  and  by  the  marriage  con- 
tract she  assigned  to  him  all  the  provisions  con- 
tained in  her  favour  in  her  former  contract,  and  in 
the  subsequent  deeds  above  mentioned. 

By  a  subsequent  general  disposition,  Mrs.  Smith 
assigned  to  her  husband  all  debts,  sums  of  money^ 
&c.  that  were  then  due,  or  which  should  be  due 
and  owing  to  her  at  the  time  of  her  death ;  and  she 
appointed  him  her  sole  executor  and  universal 
legatee.  She  died  soon  after.  Clementina,  her 
daughter,  survived  her,  but  died  unmarried  and 
before  attaining  majority. 

Jean  Burden,  sister  to  John  Burden,  was  con- 
firmed executrix  to  him,  and  to  Charles  and  Clcr 
mentina  Burdens,  his  children.  She  likewise  ob- 
tained from  the  heir  at  law  of  Mrs.  Smith,  a  con- 
veyance to  whatever  estate,  real  or  personal,  he 
might  be  entitled  to.  Thereupon  she  instituted  an 
action  of  count  and  reckoning  against  Smith. 
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In  defence^  it  was  pleaded  that,  by  the  assigna-      ^^^ 
tion  and  general  disposition  in  his  favour  by  his     bu&dbn 
wife,  he  was  entitled,  1st,  To  the  half  of  the  7OOO     imxtb. 
merks  which  had  been  provided  to  his  wife  in  the 
event  which  happened,  of  the  children  of  the  mar- 
riage dying  before  majority  or  marriage.    Sdly,  To 
the  half  of  the  property  acquired  during  the  mar- 
riage ;  and,  Sdly,  To  iJ^e  sum  of  8000  merks  pro- 
vided to  his  wife  by  the  deed  of  the  24th  May, 

1722. 
The  court,  upon  the  report  of  the  Ix)rd  Ordinary,  Feb.  19,  iru. 

found,  upon  the  first  point,  ^  That  the  said  Mar- 

*  garet  Fullerton,  by  the  foresaid  contract  of  mar- 

*  riage,  was  a  creditor,  and  not  an  heir  substitute 

*  for  the  half  of  the  7OOO  merks,  and  for  the  half 

*  of  the  conquest' 

Thereafter,  (19th  June)  their  Lordships  found 

*  That,  by  the  general  disposition  by   Margaret 

*  Fullerton  to  David  Smith,  likewise   nominating 

*  him  her  sole  executor  and  universal  l^atee,  he 

*  had  right  to  all  debts,  comprehending  condition- 

*  al  debts,  whereof  the  condition  had  not  then,  ex- 

*  isted,  as  well  as  others;  and  found  that  the  8000 

*  merks  contained  in  the  conditional  obligation  of 
*the  21fth  May  doth  belong  to  David  Smith,  her 

*  assignee,  although  she  died  before  the  condition 
^did  exist  or  was  purified/  Both  these  inter- 
locutors were  adhered  to. 

The  cause  being  again  heard  before  the  Lord 
Ordinary,  it  was  insisted  by  the  pursuer,  that  Charles 
and  Clementina  Burden  having  survived  their 
filths,  were  thereby,  in  their  own  right,  entitled  to 
the  l^tim ;  and  as  the  fitther  could  not  prejudice 
that  by  any  gratuitous  bond,  or  by  a  deed  on  death- 
bed, she,  as  executrix  to  them,  was  entitled  to  be 
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17S8.  P^d  their  share  out  of  the  estate,  before  My  thing 
'  could  be  claimed  by  the  defender.  It  was  answer- 
ed that,  as  the  father  had  made  a  more  advantage- 
ous provision  for  them,  by  giving  them  all  his 
estate,  both  real  and  personal,  their  tutors  were 
justified  in  accepting  the  same ;  and  that,  as  the 
children  could  not  challenge  this  act  of  their  tutors, 
it  being  for  their  advantage,  and  not  to  their  pre- 
judice, neither  can  their  representative  do  so.  The 
court,  upon  the  report  of  the  Lord  Ordinary,  (18th 
February  17S6,)  found  "  That  there  was  no  place 
"for  legitim  in  this  case;'*  and  their  Lordships 
afterwards  adhered,  (24th  February.) 

The  appeal  was  brought  from  several  interlocu- 
tors of  the  19th  February,  19th  June,  and  19th 
July,  1735,  and  13th  and  20th  February,  1736. 

Pleaded /or  the  Appellant : — 1.  With  regard  to 
the  7000  merks  and  half  the  conquest;  had  the 
marriage  contract  been  fulfilled,  and  the  7OOO  merks 
and  conquest  been  settled  in  the  m&nner  covenant- 
ed, Margaret  FuUerton  being  thereby  only  an  heir 
substitute  to  her  children,  and  during  their  life 
having  nothing  but  a  bare  possibility  of  succession, 
could  no  more  convey  this  than  an  heir  substitute 
could  convey  his  chance  of  succession  before  he 
has  succeeded.  But  even  if  she  had  this  power, 
she  did  not  exercise  it  Aabi/i  modo ;  because,  by  the 
terms  of  the  general  disposition,  all  that  she  con- 
veyed was  the  debts  which  were  then  owing,  or 
which  should  be  owing  to  her  at  the  time  o£  her 
decease ;  and  as  neither  of  these  provisions  were 
owing  either  at  the  date  of  the  assignation,  or  at 
the  time  of  her  death,  they  could  not  be  carried 
by  the  assignation. 


CASES  ON  APPEAL  FROM  SCOTLAND.     219 

a.  With  regard  to  the  8000  merks,  the  fether       ^^^^ 
had  no  right  to  encumber  the  estate,  (which,  in     »om>«^ 
terms  of  the  marriage  contract,  became  vested  in      smith 
his  children  by  his  death,)  with  the  payment  of  this 
sum  ;   but  supposing  he  had  this  power,  the  le^* 
gacy  to  Mrs.  Smith  of  the  24th  May,  being  only 
conditional,  and  she  having  died  before  the  con- 
tingency  happened  upon  which  it  was  given  to  her, 
it  never  could  vest  in  her,  but  must  be  considered 
as  a  lapsed  legacy. 

3.  With  regard  to  the  right  of  legitim ;— *€V6n 
if  the  half  of  the  7000  merks,  and  of  the  conquest^ 
and  the  8000  merks  claimed  by  the  respondent, 
were  assignable,  and  had  been  assigned  htAili  modot 
to  the  respondent,  or  could  have  been  claimed  by 
him  as  executor  nominate  of  Margaret ;  yet  the 
children  who  died  under  age,  and  after  their  death, 
their  heir  (the  appellant)  had  a  title  to  the  legi- 
tim, which  the  father  had  no  power  to  diminish 
either  by  death-bed  or  gratuitous  deeds. 

Pleaded  for  the   "Respondent : — 1.   Mrs.  Smith 

could  not  in  any  sense  be  considered  as  a  substitute 

or  heir  of  provision.    By  the  terms  of  the  marriage 

contract,  the  husband  bound  himself  and  his  heirs^ 

to  secure  the  7000  merks,  and  of  the  conquest  to 

his  wife  and  her  heirs,  in  case  the  children  dicfd 

before  attaining  majority  or  marriage,  and  in  that 

case  he  expressly  assigns  the  same  to  her  and  her 

foresaids.     She  could  not  have  taken  up  this  pro^ 

vision  by  a  service,  but  was  a  conditi<mal  creditor 

iB  it,  and  having  by  her  marriage  contract,  and  by 

the  general  disposition,  assigned  it  to  the  respon^^ 

dent,  and  appointed  him  her  residuary  legatees ;  he 

I10W  stands  in  her  place  and  is  entitled  to  the  pro- 

Tision,  the  condition  being  now  puitfied  fcy  (lite 
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ti^^^^^  death  of  both  children  before  majority  cxr  mar^ 
■''^'*     riage. 

•MXTH.         2.  The  respondent  has  right  to  the  8000  merks 
also.    In  the^r^^  place,  it  was  not  a  legacy,  but  a 
conditional  obligation.     The  father  bound  himself 
and  his  heirs,  to  pay  to  Mai^aret  Fullerton,  and 
her  heirs,  executors,  and  assignees  this  sum,  in  the 
event  of  his  children  dying  before  attaining  majo- 
rity,  or  unmarried;  and  this  event  having  happen- 
ed, she,  and  now  her  assignee  is  entitled  to  it  The 
distinction  in  the  words  made  use  of  in  the  two 
deeds  of  the  23d  and  24th  May,  shows  clearly  that 
the  testator  did  not   intend  to  make   the   pay- 
ment of  the  8000  merks  dependant  upon  her  sur- 
vivance.      In  the  deed  of  the  S3d  May  the  6000 
merks  are  provided  to  the  wife,  not  merely  in  the 
case  of  the  children  dying  unmarried  and  under 
age,  but  also  in  case  Margaret  shall  happen  to  sur- 
vive them,  which  event  not  having  happened,  she 
was  not  entitled  to  the  provision ;  but  in  the  deed 
of  the  24th  May,  (by  which  the  8000  merks  is 
provided)  no  such  condition  is  mentioned,  which 
shows  that  she  was  to  be  entitled  to  the  provision 
whether  she  survived  them  or  not,  provided  they 
died  under  age,   and  unmarried.     But  secondly, 
even  if  it  were  a  legacy  it  would  not  lapse,  because 
it  was  given  to  Margaret,  her  heirs,  executors,  and 
assignees;  in  which  case,  such  heir,  upon  the  death 
of  the  legatee,  becomes  entitled  to  the  legacy  when 
the  condition  is  purified. 

3.  Although  tiie  children  were  entitled  to  legi- 
tim,  yet  their  father  having  made  a  more  advan- 
tageous provision  in  their  favour,-  this  must  be  con- 
sidered as  coming  in  the  place  of  it ;  and  the  ap- 
pellant cannot  now,  in  the  name  of  the  children, 
have  any  claim  to  such  legitim. 
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After  hearing  counsel,  •*  it  is  ordered  and  ad-       ^^ss. 
^^judged,  &c.  that  the  said  interlocutor  of  the     buxdxii 
"  19th  February,  1735,  whereby  the  Lords  of  Ses-      smith. 
"  sion  found  *  that  Margaret  FuUerton  the  wife,  by  ^Jj^^^^^ 
« the  contract  of  marriage  passed  between  her  and  irss.' 

*  John  Burden,  her  first  husband,  was  a  creditor, 
^  and  not  an  heir  substitute  for  the  half  of  the 

*  7000  merks,  and  the  half  of  the  conquest;'  be, 
**  and  the  same  is  hereby  affirmed,  with  this  addi- 
''tion,  viz.  'and  that  the  respondent  Smith  is  en- 
'  titled  to  the  said  half  of  the  said  7OOO  merks,  and 

*  half  of  the  conquest,  under  the  general  disposi- 

*  tion  from  Margaret  his  wife  ;  and  that  the  child- 

*  ren  of  the  said  marriage  were  entitled*  to  the  other 
'  half  of  the  said  7OOO  merks,  and  also  to  the  other 
'  half  of  the  conquest;'  and  that  the  said  interlocu« 
*^  tor  of  the  1 9th  June,  whereby  the  Lords  found 

*  that  by  tlie  general  disposition  by  Margaret  Ful- 

<  lerton  to  David  Smith,  Ukewise  nominating  him 

*  her  residuary  legatee,  he  had  right  to  all  debts, 
'  comprehending  conditional  debts,  whereof  the 
'  conditions  had  not  then  existed,  as  well  as  others, 

<  and  found  that  the  8000  merks  contained  in  tiie 
'  conditional  obligation  of  the  39th  May,  1722, 
'  granted  by  John  Burden  to  his  wife,  payable  to 
'  her,  her  heirs,  executors,  or  assignees,  doth  be- 
'  long  to  David  Smith,  the  assignee,  albeit  she  died 
'  before  the  condition  did  exist  or  was  purified,'  be, 
**  and  the  same  is  hereby  reversed ;  and  that  so 

much  of  the  said  interlocutor  of  the  19th  July, 
whereby  the  said  Lords  of  Session  <<  adhered**  to 
*^  the  interlocutor  of  the  19th  February,  be,  and 
'*the  same  is  hereby  affirmed,  with  the  addition 
'*  lierein  made  to  the  said  interlocutor  of  the  19th 
<*  Fd>ruary ;  but  that  so  much  of  the  same  inter- 
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^T^^'  "  locutor,  whereby  the  Lords  adhered  to  the  inter- 
auBsiN  « locator  of  the  19th  June,  be,  and  the  same  id 
•MiTH.  "  hereby  reversed  ;  and  that  the  interlocutor  of  the 
"  said  10th  February,  whereby  the  said  Lords  of 
'*  Session  found  *  that  tliere  was  no  legitim  in  this 
*  case,'  be,  and  the  same  is  hereby  reversed  j  and 
**  it  is  hereby  declared,  that  the  said  children  were 
'*  entitled  to  a  legitim  in  this  case ;  and  it  is  here-^ 
**  by  further  ordered  and  adjudged,  that  so  much 
"  of  the  said  interlocutor  of  the  20th  of  the  same 
"  February,  which  is  contrary  to,  or  inconsistent 
••with,  this  judgment,  be,  and  the  same  is  hereby 
**  also  reversed ;  and  it  is  further  ordered,  that  it 
^*  be  remitted  to  the  said  Lords  of  Session  to  pro- 
**  ceed  accordingly.*' 

.   For  Appellant,  Ck.  Areskine,  W.  Murray. 
For  Respondent,  W,  Hamilton^  J.  Graham. 


The  Magistrates  of  Montrose,  -    Appellants ; 
David  Erskine  of  Dun,  Esq.  one^ 

of  the  Senators  of  the  College  >  Respondent. 

of  Justice,  -  -         J 

12/A  May,  1738. 

Pfiocfiss.—- App£AZ.— It  being  objected  that  the  Lord  Advocate, 
who  had  an  interest  in  the  cause^  and  who  had  been  a  party 
in  the  Court  of  Session,  was  not  made  a  party  to  the  appeal  ; 
and  that  the  cause  had  not  been  finally  determined  in  the 
Court  of  Session ;— the  appeal  was  dismissed. 


No.  44.  Jam£8  V.  by  a  charter  under  the  Great  Seal,  grant- 
€fd  to  Sir  James  Erskine  of  Brechin,  his  heirs  imd 
asstgneest  the  right  ci  Colistabulaiy  of  the  Binigh 
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of  Montrose.     Sir  Thomas  conveyed  it  to  Mr.       n^^- 
firskine  of  Dun,  the  ancestor  of  the  respondent      maomtrate* 

The  office  not  having  been  exercised  for  a  con-  ^'  "^J^^* 
siderable  period,  and  the  respondent's  right  to  it,  «»«»«»• 
3s  well  as  the  nature  and  extent  of  the  jurisdiction 
l)eing  disputed  by  the  magistrates  of  Montrose,  he, 
in  1728,  brought  an  action  for  having  his  right  to 
the  said  office,  with  all  its  privileges,  ascertained 
and  declared. 

In  defence  it  was,  inter  aUa,  pleaded  that  the 

grant,  being  of  an  office  in  fee,  was  void  in  terms 

of"  an  act  of  James  II.  (1455,  c.  44.)  "  That  there 

I>e  nae  office  in  time  to  come  given  in  fee  and 

heritage,  and  that  the  offices  that  are  given  since 

tile  decease  of  our  Sovereign  Lord  that  dead  is» 

te  revoked  and  annulled." 

Xt  was  answered  that  the  statute  founded  on  had 

g^>iie  into  desuetude,  there  having  been  several  of- 

W^^es  granted  in    fee  since  that  time ;  but  at  all 

^"v-eats,  that  the  objection  was  not  competent  to  the 

^Magistrates,  but  only  to  the  crown,  who  was  not 

^  party  to  the  process. 

The  Lord  Ordinary  (July  8,  1730,)  «  repelled 
*•  the  defence  founded  upon  the  Act  of  James  IL 
"  concerning  jurisdictions  in  hoc  statu^  the  crown 
"  not  being  in  the  process." 

The  magistrates  afterwards  raised  a  summons 
for  the  purpose  of  caUing  the  Officers  of  State  on 
behalf  of  the  crown  ^  and  they  likewise  brought  an 
aqtion  of  declarator  to  have  it  found  that  the  burgh 
of  Montrose  was  exempted  from  any  jurisdiction 
oC  the  respondent. 

The  actions  being  conjoined^  the  Lord  Ordinary, 
afteif  various  proceedings,  pronounced  an  interlocu- 
tMp  which  wafl  adhered  to  by  the  Courtt  (I4th  Fe* 
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IT88.       bmarv  1733,)  finding  that  the  respondent  '*had 

KAoisTKATxs «  nght  to  thc  constabularY  of  Montrose,  with  all 

orHOKx.o„  „  ^gj^^  ^^  privileges  thereto  belonging."    And 

xmtiiifi.    ^g  cause  being  remitted  to  the  Lord  Ordinary,  to 

•    hear  parties  on  the  extent  of  the  jurisdiction,  his 

Lordship  (July  4,)  **  found  and  declared,  that  the 

<<  pursuer  hath  right  to  a  jurisdiction  in  matters  of 

*'  riot  within  the  town  of  Montrose  and  liberties 

*^  thereof,  cumulative  with  the  town,  in  such  cases 

"  wherein,  by  their  erection,  they  have  power  to 

'*  judge ;  and  that  he  hath  right  to  the  town  pri> 

**  son  or  tolbooth,  to  imprison  delinquents  in.** 

Thereafter  the  respondent  was  ordered  to  give 
in  a  condescendence  of  what  further  poiQts  of  juris- 
diction he  claimed,  which  being  lodged,  the  Lord 
Ordinary,  (22d  February  1784,)  "  allowed  the 
'<  council  for  the  town  to  see  and  answer  the  same 
against  the  1st  June  next ;  but  allowed  the  pursuer 
to  extract  the  decree  already  pronounced^''  &c. 
Entered  Before,  however,   these  answers  were  lodged, 

Feb.  16, 1787.  ^j.  j^y  farther  proceedings  in  the  case  took  plac^ 

the  present  petition  of  appeal  was  brought  from 

various  interlocutors  prior  in  date  to  that  of  22d 

February  above-mentioned. 

Judgment,         The  council  for  the  appellants  being  directed 

M.yis.iT38.^   proceed,    the  respondent's   coundi   objected 

thereunto,  and  acquainted  the  House,  *  That  not* 

*  withstanding  the  interest  of  the  crown  was  ccMOr 

*  cemed,  yet  his  Majesty's  Advocate  for  Scotland. 

*  was  not  made  a  party  to  the  said  appeal/  And 
the  appellants'  counsel  having  been  heard  there- 
unto, the  counsel  were  directed  to  withdraw. 
*<  And  it  appearing  to  the  House,  *  That  thoogh 
<  the  interest  of  Ihe  crown  was  concerned,  and  hb 

*  Majesty's  advocate  suule  a  party  below,  yet  the 
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•  said  Advocate  is  not  made  a  party  to  this  ap-       ^^^g* 

•  peat }  nor  was  the  cause  finally  determined  by  magistrates 

^.i.jTJ/»Ci«J  OP  MONTROSE 

•  the  said  Lords  of  Session  : 

**  It  is  therefore  ordered,  &c.  That  the  said  pe- 
'*  tition  and  appeal  be,  and  is  hereby  dismissed 
^*  this  house ;  and  that  it  be,  and  is  hereby  remit- 
••  ted  to  the  Court  of  Session  in  Scotland,  for  that 
**  Court  to  proceed  in  the  cause  according  to  law 
and  justice,  and  to  determine  thereupon,  with 
respect  to  the  points  which  remain  undetermin- 
'*  ed,  and  that  afterwards  the  parties  on  either  side 
**  be  at  liberty  to  appeal  to  this  House,  as  they 
"  be  advised." 


€€ 
€€ 
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GrEORGE,  Marquis  of  Anuaudalc,    -   Appellant ; 
The  Earl  and  Countess  of  Hopetoun,72^^poiu2?ii/if. 

et  e  contra. 
15th  February,  1739. 

Mutual  Contract. — Passive  Titlb— Act  1695^  c.  24. — Cir- 
cumstances of  an  obligation  incurred  by  an  apparent  heir^ 
under  which  the  next  h^ir,  passing  him  by>  and  serving  to  a 
remoter  ancestor,  was  found  liable^  without  relief  against  the 
executry,  or  other  separate  estate  of  the  apparent  heir. 


[[Elchies^  No.  12«-»voce  Mutual  Contract.]] 

James,  Marquis  of  Annandale,  succeeded  to  the  No.  45. 
title  and  estate  of  Annandale  in  1721.  Shortly 
afterwards,  by  the  death  of  his  younger  brother 
William,  the  succession  to  the  maternal  estate  of 
Craigiehall  opened  to  his  sister,  the  Countess  of 
Hopetoun,  who  was  the  first  substitute  then  in  ex- 
istence.    But  the  right  of  the  Countess  Avas  de- 

VOL.  J.  Q 
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^^^^'      feasible^  upon  the  existence  of  a  second  son  of  her 
1I.AVNAN-  brother  James.      However,   notwithstanding  the 
V.         Countess's  right.  Marquis  James  continued  in  pos- 

TODK. 


E.  &  c,  HOF*-  session  of  both  estates  in  virtue  of  a  mutual  agree- 


ment, and  in  17^6  he  executed  a  settlement  of  the 
estate  of  Annandale  in  favour  of  Lord  Hope,  her 
eldest  son,  with  certain  other  substitutions. 

In  the  event  of  Lord  Hope's  not  succeeding  to 
the  estate,  it  was  pro\ided  that  the  entail  of  Craigie- 
hall  should  be  roistered,  and  that  the  Countess 
should  be  served  heir  of  entail.  On  the  other 
hand,  she,  with  the  consent  of  her  husband,  dis* 
charged  the  Marquis  of  all  claims  he  had  for  the 
bygone  rents,  and  assigned  to  him  the  rents  for  the 
year  1725,  and  all  subsequent  years  during  their 
joint  lives  ;  but  under  certain  conditions.  Whence 
the  present  question  arose,  of  which  one  was  as 
follows  : — '*  But  if  it  should  happen  the  said  Mar- 
"  quis  to  have  no  heirs  of  his  own  body  to  succeed 
*^  to  him  in  the  estate  of  Annandale,  and  that  nei- 
"  ther  the  Countess,  nor  any  of  her  children,  should 
"  happen  to  succeed  to  him  in  the  estate  of  An- 
"  nandale,  then,  and  in  that  case,  any  person  who 
"  should  succeed  to  that  estate,  not  being  procre- 
"  ated  of  his  body,  should  be  obliged  not  only  to  re- 
"  fiind  to  the  Countess,  and  her  foresaids,  the  said 
"  rents  of  Craigiehall ;  to  be  received  by  the  said 
"  Marquis  during  the  joint  lives  of  him  and  her,  at 
"  the  rate  of  L.450  yearly,  with  interest;  the  rent 
"  of  the  year  1725,  bearing  interest  from  Whitsun- 
day, 1726,  and  so  forth  as  to  subsequent  }rears» 
but  also  the  said  heirs  succeeding  to  the  estate 
"  of  Annandale,  who  should  not  be  procreated  of 
the  Marquis's  body,  should  be  further  bound  to 
pay  to  the  said  Countess,  and  her  foresaid,  the 
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"  further  sum  of  L.1225,  or,  at  the  option  of  the       ^^^^' 
•*  Countess,  a  sum  equal  to  half  of  the  rents  more.*'  **•  ^^^^*'- 

Marquis  James  died  in  1730 ;  and,  upon  his         v. 
death.  Marquis  George,  the  appellant,  (his  younger  *'  toun. 
brother  by  a  second  marriage)  brought  an  action 
of  exhibition  and  reduction  against  Lord  Hope,  to 
set  aside  the  said  settlement  of  I7S6,  as  made  by 
a  person  who  had  never  been  feudally  vested  in 
the  estate,  so  as  to  enable  him  to  make  the  said 
deed  ;  and  in  this  action,  after  a  variety  of  proce- 
dure in  the  Court  of  Session,  and  in  the  House  of 
Lords,  he  ultimately  succeeded,  and  obtained  de- 
cree setting  aside  the  only  feudal  right  to  the  es- 
tate of  Annandale,  which  Marquis  James  had  made 
up»  and  consequently  also  reducing  the  said  set- 
tlement made  by  Marquis  James  in  favour  of  Lord 
flope.     Upon  this,  the  respondents  brought  the 
present  action  against  the  appellant  for  payment  of 
the  rents  of  the  estate  of  Craigiehall ;  viz.  L.450 
:fbr  five  year%  being  the  time  Marquis  James  was 
XB  possession  of  that  estate,  from  the  year  1725, 
until  his  death,  together  with  the  interest,  and 
likewise  for  the  sum  of  L.1225,  which  was  to  be 
paid  upon  the  same  contingency.     The  pursuers 
insisted,  that  although  the  title  of  Marquis  James 
bad  been  reduced,  yet,  as  he  had  the  appearance 
<^  a  title,  creditors  might  contract  with  him  bona 
.jfide^  and  they  founded  upon  the  act  1695,  for  ob- 
^viating  the  frauds  of  apparent  heirs.     In  defence, 
it  was  maintained  that,  although  the  appellant  had 
served  himself  heir  to  his  father  Marquis  William, 
^ho  was  a  remoter  predecessor  than  Marquis  James, 
jet  the  debts  in  question  were  not  of  the  descrip- 
tion protected  by  the  act,  that  they  were  voluntary, 
and  not  contracted  for  a  valuable  consideration ; 
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^^J^2Lhs«  ^"^  *^^^s  was  particularly  the  case  with  regard  to  the 

M.  ANNAN-   g^J,J  of  L.1225,  which  had  been  s^eed  upon ;  and 

V.         the  appellant  also  maintained  that,  even  supposing 

TouN?'^"  it  to  be  a  just  debt,  yet  the  other  representatives 

of  Marquis  James,  and  especially  the  Countess  of 

Hopetoun,  his  executrix,   were   also  liable,   and 

that  he  was  entitled  to  relief  against  her. 

Dec  17, 1785.      The  Lord  Ordinary  found,   *  That  the  defender 

^  (the  appellant)  was  liable  in  performance  of  the 

*  articles   of  agreement  libelled,  not  by  virtue  of 

*  Marquis  James's  feudal  title,  since  that  title  had 

•  been  reduced,  but  by  virtue  of  the  act  1695,  as 

<  having  passed  by  his  immediate  predecessor, 
'  Marquis  James,  (who  was  more  than  three  years 
^  in  possession)  and  as  having  served  himself  to  a 

•  remoter  predecessor ;  and  found,  that  the  arti- 
^  cles    of  agreement  was  an  onerous  transaction, 

*  and  therefore  repelled  the  defence  that  the  same 

*  was  gratuitous,  and  did  not  fall  under  the  said 

*  act :  and  in  respect  of  the  conception  of  the  said 

*  articles  of  agreement,  found  the  present  Marquis, 

*  the  defender,  had  no  ground  of  rehef  competent 

*  to  him  against  the  executory,  or  any  other  se- 
^  parate  estate  belonging  to  the  said  Marquis.' 

June  2^,  1736.      The  Lords  found,    '  That  notwithstanding  the 

'  reduction  of  Marquis  James's  title,  the  one- 
^  rous  debts  of  the  said  Marquis  may  affect  the  es- 

*  tate  of  Annandale^;^  and  they  adhered  to  the  in- 

*  terlocutor  of  the  Lord  Ordinacy,  finding  the 
'  transaction  between  Marquis  James  and  the  Earl 

*  and  Countess  of  Hopetoun,  an  onerous  transac- 
'  tion ;  but  they  found  that  in  as  far  as  the  pur- 

<  suer  founded  their  claims  upon  the  act  of  Par- 

*  Jiament,  1695,  relief  was  competent  to  the  de- 
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*  fender  against  the  executory,  or  any  other  sepa-       ^^^^' 

*  rate  estate  of  Marquis  James,  as  accords.  ".  annan- 

— __  SALE 

•  The  Court  (6th  July,  I737)  adhered  as  to  the        v. 

*  finding  that  the  transaction  in  question  was  oner-  ^'  %^J„"^^"- 
'  ous,  and  that  such  onerous  deeds  affected  the  es- 

*  tate  ;  and  remitted  to  the  Lord  Ordinary  to  hear 

*  parties  upon  the  point  of  relief.' 

Upon  the  report  of  the  Lord  Ordinary,  the  Court  jan.  31,  jtss, 
found,  '  tiiat  so  far  as  the  Marquis  of  Annandale 

*  is  liable  on  the  act,  1695,  there  is  relief  compe- 

*  tent  to  him  against  the    separate  estate ;    but 

*  found,  that  Marquis  James,  having  stood  infefl  by 

*  charter  and  seisin,  which  infeftment  was  effec- 

*  tual  to  creditors,  that  he,  having  charged  the  pre- 

*  sent  Marquis,  the  heir  succeeding  to  him  in  that 
'  estate,  in  favour  of  the  Countess ;  that  Lord  An- 

*  nandale  had  no  relief  against  the  separate  estate.' 

An  appeal  was  brought  by  the  !^arq|^uis  of  An-  Entered 
nandale  from  those  parts  of  the  above  interlocutors  ^^^'  ^^*  ^^^^' 
which  found  the  transaction  in  question  onerous ; 
and  that  he  was  liable  to  perform  the  same,  by 
virtue  of  the  act  1695  :  and  it  also  complained  of 
that  part  of  the  last  interlocutor,  in  so  far  as  it 
found  that,  by  reason  of  Marquis  James's  feudal 
title,  he  had  no  relief  against  the  separate  estate. 

A  cross  appeal  was  brought  by  the  Earl  and  Entered 
Countess  of  Hopetoun  from  those  parts  of  the  ^"^  ^* 
above  interlocutor,  which  found  that  the  appellant, 
the  present  Marquis,  in  so  far  as  he  was  liable  upon 
tiie  act  1695,  had  relief  competent  to  him  against 
^e  separate  estate. 

ON  THE  ORIGINAL  APPEAL. 

Pleaded  for  theAppellant  (the  Marquis :) — Mar- 
quis James  never  enjoyed  the  estate  by  any  good 
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1739. 


.  feudal  title.    His  infefhnent  has  been  finally  re- 

*  DALE  ^"  duced.     He  therefore  had  no  power  to  burden  the 

«•         appellant  with  debt,  least  of  all  to  cut  off  his  relief. 

rlvT"  The  appeUant  does  not  represent  him  in  any  way, 

nor  is  he  liable  for  any  of  his  debts  except  such  as 

may  fall  under  the  statute  1695. 

Now  the  statute  does  not  apply :  for  Marquis 
James  did  not  enjoy  the  estate  as  apparent  heir,  but 
under  a  bad  title,  constituted  by  charter  and  seisin, 
which  have  since  been  reduced,  and  therefore  the 
case  is  not  within  the  act  1695.  But,  besides  this, 
the  respondent,  the  Countess  of  Hopetoun,  was 
no  creditor  of  Marquis  James  within  liie  meaning 
of  the  act ;  for,  as  against  him,  she  could  never 
have  made  any  demand ;  and,  as  against  the  ap- 
pellant, her  demand  is  not  onerous,  (i.  e.  for  a  va- 
luable consideration,  and  such  only  are  within  the 
act,)  but  merely  gratuitous  and  fraudulent,  which 
appears  from  the  nature  of  the  transaction,  and  aD 
the  circumstances  attending  it 

Pleaded  for  the  Re^pondentSf  (the  Earl  and 
Countess  qf  Hopetoun :) — The  debt  claimed  is  for 
a  full  and  valuable  consideration.  The  Coimtess 
of  Hopetoun  had  an  undoubted  right  to  the  rents 
of  Craigiehall  from  17^4,  to  the  death  of  Marquis 
James  ;  and  those  rents,  having  been  received  by 
the  said  Marquis,  are,  without  doubt,  a  full  consi- 
deration for  the  claim  in  so  far  as  regards  them. 
With  regard  to  the  sum  of  L.1S25,  this  is  also  an 
onerous  debt,  being  for  the  previous  rents  from 
1721,  when  the  succession  opened,  which  would 
have  amounted  to  a  greater  sum. 
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1739. 
ON  THE  CROSS  APPEAL. 

Pleaded  for  theAppeUants^  (the  Earl  and  Countess 


V*  ANNAM- 

DALB 

V. 


{^ZTcyeie/itmit.-^^^The  Statute  1695,  SO  far  as  it  subjects  '•  *  ^' "®""' 
the  heir  to  the  debts  of  the  immediate  predecessor, 
gives  the  creditor  the  same  claim  against  the  estate 
of  the  deceased  debtor,  as  he  would  have  had  if 
the  debtor  had  made  up  a  regular  feudal  title.  In 
tliat  case,  the  next  heir  could  neither  contest  the 
ddbt»  nor  have  any  claim  of  relief;  and  the  pre- 
sent statute  has  not  pointed  out,  or  intended  to 
give  him  any  such  relief.  Besides,  it  being  the 
evident  intention  of  the  deceased  person,  that  his 
executor  and  other  separate  estate  should  be  free, 
and  the  particular  estate  charged  with  the  debt,  it 
YTOuld  be  unjust  and  contrary  to  this  intention,  to 
allow  the  heir  passing  by  his  immediate  predeces- 
sor to  throw  this  burden  upon  the  executry. 

Pleaded  for  the  Respandentf  (the  Marquis  ;>— 
The  act  169^  was  not  passed  for  the  sake  of  the 
debtor,  nor  for  the  relief  of  any  separate  estate  be- 
longing to  him,  but  as  a  further  security  to  fair  and 
cmerous  creditors ;  and  therefore  if  the  heir,  for  the 
advantage  of  the  executor,  be  obliged  to  pay  a 
debt  properly  moveable,  he  has  an  undoubted 
daim  of  relief  upon  the  executry,  to  which  the 
debt  properly  belonged. 

.  After  hearing  counsel,  '  it  is  ordered  and  ad- 
<  judged,  that  such  parts  of  the  interlocutor  of  the 
« 24th  January,  1736,  and  31st  January,  1738,  Judgment, 
*  whereby  it  is  found,  *  That  in  as  far  as  the  re-  ^''^'  ^*'  ^^^*- 
spondents,  the  Earl  and  Countess  of  Hopetoun, 
founded  their  claim  upon  the  act  of  Parliament 
1695,  and  the  appellant  was  found  liable  on  the 
said  act,  relief  was  competent  to  him  against  the 
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1739.       **  executry,  or  any  other  separate  estate  of  Mar- 

M.  ANNAN-   "  quis  James/  be,  and  are  hereby  reversed ;  and  it 

^^       *  is  hereby  declared,  that  from  the  nature  of  the 

E.  &  c.  floPK-  «  pursuer's  demand,  and  the  frame  of  the  articles, 

'  January  1727*  no  such  reUef  is  competent  in  die 
'  case  to  the  appellant,  the  Marquis ;  and  it  is 
^  farther  ordered  and  adjudged,  Hiat  so  much  of 

*  the  interlocutor  of  the  8th  February,  1738,  where- 
^  by  it  is  found  *  that  the  said  Marquis  is  liable  to 

die  respond^its  for  the  sum  of  one  thousand, 
two  hundred  and  twenty-five  pounds  sterling, 
over  and  above  the  five  years*  rent,  in  terms  of 
the  Ubel  and  articles  of  agreement  libelled  on,' 
'  be,  and  the  same  is  hereby  reversed ;  and  it  is 

*  hereby  further  declared,  that  the  said  appellant 
^  is  not  liable  for  the  said  sum  of  L.1225,  or  at  the 
^  option  of  the  said  Countess,  to  such  sum  as  should 

*  be  equivalent  to  half  of  the  rents  of  Craigiehall, 
'  to  be  uplifted  and  received  by  Marquis  James,  at 

*  the  rate  of  four  hundred  and  fiffy  pounds,  men- 
<  tioned  in  the  said  articles,  the  same  appearing  to 

*  be  gratuitous  as  to  those  particular  sums ;  and  it 
'  is  further  ordered  and  adjudged,  that  the  odier 

*  interlocutors  complained  of,  be  varied,  cassed, 

*  and  rectified,  agreeable  to  this  determination ; 
'  but  that  the  said  interiocutors,  in  all  other  re- 

*  spects,  be,  and  are  hereby  affirmed.' 
For  Appellant,  James  Erdeme  and  W.  Murray. 
For  Respondents,  Ch.  Areskine  and  J.  SOkurp. 
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Alexander  Denham,  Esq.    -      -      Appellamt ;        ^^^^' 

Archibald  Stewart,  Esq.  (o/mwI    Be^mmdent. 
Denham,)       -        -        "         J 


DEKHAX 
STEWART. 


rith  February,  VIST* 

Tailzie.— Act  1685,  c.  22. — The  conditions  and  irritant 
danses  not  being  inserted  in  a  general  retour,  found  not  to 
infer  an  irritancy. 

£FA.  Diet.  L  p.  490.     Rem.  Dec.  I.  p.  1 55,  No.  79  and  80. 

Mor.  p.  7275.] 


Sir  William    Denham,   in   1711>   executed  an  No.  46. 
entail  of  his  estate  of  Westshiells,  whereby  he  re- 
signs the  lands,  under  strict  prohibitory  and  irri- 
tant clauses  of  the  usual  nature,  ^^  in  favours  of, 
**  and  for  new  infeftments  to  himself  and  the  heirs 
male   of  his  body  ;   which  failing,  to  Robert 
Baillie  and  the  heirs  male  of  his  body ;  which 
failing,  to  Mr.   Archibald  Stewart,  &c.'*     Sir 
William  died  in  1712,  without  having  executed 
the  procuratory ;  and,  upon  his  death,  without  heirs 
male,  Robert  Baillie,  (thereafter  Sir  Robert  Den- 
ham,) was  served  and  retoured  heir  in  general  and 
of  provision,  in  which  general  retour  the  condi- 
tions, prohibitions,  and  irritancies  of  the  entail  were 
not  inserted.   He  possessed  the  estate  till  his  deaths 
whereupon  a  declarator  of  irritancy  was  raised 


*  This  case  is  inserted  herc^  having  been  accidentally  omitted  in 
the  pn^r  ordier  of  its  date. 


236      CAS£S  ON  APPEAL  FROM  SCOTLAND. 

^^39.  clauses  of  the  entail  may  not  have  been  inserted  in 
DKNHAH  the  general  retour,  yet  in  all  these  the  retour  has 
STEWART,  borne  a  reference  to  the  entail  itself  but  in  the 
present  case  the  retour  is  absolute,  without  mention 
of,  or  reference  to,  any  entail  containing  irritancies. 
Further,  whenever  heirs  of  entail  have  expede  only 
general  services,  they  have  been  careful  not  to 
possess  in  virtue  of  such  retours,  until  they  are 
completed  by  infeftment. 

3.  Sir  Robert's  possession  in  virtue  of  his  gene- 
ral retour,  has  left  the  estate  exposed  to  his  credi- 
tors. If  this  is  sanctioned,  there  must  be  an  end 
of  all  entails,  because  the  heir  of  entail  not  only 
would  never  complete  by  infeftment  an  entail  which 
he  wished  to  defeat,  but  would  possess  on  a  per- 
sonal title,  in  order  that  he  might  charge  the 
estate  at  pleasure. 
Judgment,  After  hearing  counsel,  *^  it  is  ordered  and  ad- 
17,  ir    . ,,  j^jggj^  gj^^  ^Q^  jjjg  g^^  interlocutors  complained 

**  of  in  the  said  appeal  be,  and  the  same  are  here- 
by reversed ;  but  that  the  respondent  be  at 
liberty  to  proceed  before  the  said  Lords  of  Ses- 
sion, in  this  cause,  according  to  law,  and  the 

"  course  of  the   said  Court,  for  any   irritancies 

"  founded  upon  in  his  Ubel,  other  than  the  irri- 
tancy alleged  to  arise  from  not  repeating  the 
provisions  and  irritant  clauses  of  the  tailyie  in 

"  the  retour  mentioned  in  the  interlocutor  hereby 

"  reversed." 

For  Appellant,  Duncan  Forbes,  W.  Murray. 
For  Respondent,  James  Erskine,  Robert  Dun^ 
das,  WiUiam  Hamilton. 


if 
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SIR  HEW  DAL^ 

3SiR  Hew  Dalrymple,         -        -        Appellant ;  mary  buchak 
Sir  Alexander  Hope  and  Mary  1    _  ,  *'• 

8IRALEXAN- 


f  Be/fpondents. 


BnCHAN,  -  -  .  J  -'^  •       DERHors. 

^ARY  BucHAN,  ...        Appellant; 

Sm  Hew  Dalrymple  and  SirI  SespondenU. 
Alexander  Hope,  -  J 

27th  March,  1739. 

iLziE.^Under  a  substitution  ''  to  the  heir  female  of  the 
body"  of  the  entailer  -—Found  that  the  daughter  of  the  en- 
"taUer's  eldest  son  is  entitled  to  succeed  in  preference  to  the 
daughter  of  the  entailer^  and  to  the  daughter  of  a  second  son 
x^ho  died  last  seized  in  the  estate. 


I^Elchies^  voce  Provision  to  Heirs  and  Children.  No.  2.]| 


CDHN,  Lord   Bargeny,   on   the   marriage  of  his  No.  47* 
Idest  son  John,  master  of  Bargeny,  executed  a 
^^Htlement  of  his  estate  in  favour  of  the  said  John, 
^d  the  heirs  male  to  be  procreate  of  that  marriage; 
hom  failing,  to  the  heirs  male  to  be  procreate  of 
e  said  master's  body  of  any  other  marriage ; 
"^rhom  failing,  to  William  Hamilton,  the  second 
^^n  o£  John,  Lord  Bargeny,  and  the  heirs  male  to 
^e  procreate  of  his  body  j  whom  failing,  to  the 
^Xeirs  male  to  be  procreate  of  the  body  of  the  said 
^ohn,  Lord  Bargeny ;  whom  faihng,  to  the  eldest 
^eir  female  of  the  body  of  the  said  John,  Lord 
^^argeny,  and  the  descendants  of  her  body,  with- 
^:>ut  division. 

John,  master  of  Bargeny,  died  in  his  father's 
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17S9.       lifetime,  and  left  issue,  Joanna,  the  mother  of  Sir 

sift  Hsw  DAL-  Hew  Dahymple, 

mZSt'wchIk      Thereafter,  John,  Lord  Bargeny,  died,  leaving 
^'         issue,  the  said  William  Hamilton,  and  one  dai^h- 
DXR  BOPS* '  ter,  Nicholas,  the  mother  of  Sir  Alexander  Hope. 
William  made   up  titles  to  the  estate,  and  died 
leaving  issue,  James  and  Grizel,  mother  of  Mary 
Buchan.  '^ 

James,  Lord  Bargeny,  succeeded  to  the  estate 
in  1736,  and  was  infeft  under  the  entail,  but  died 
without  issue ;  and  with  him  the  issue  male  of 
John,  Lord  Bargeny,  failed;  so  that  the  succes- 
sion devolved  upon  <*  the  heir  female  of  the  body 
<*  of  John,  Lord  Bargeny,  and  her  descendants, 
^*  without  division ;''  and  the  question  was,  who 
was  this  heir  female. 

Sir  Hew  Dalrymple,  and  Sir  Alexander  Hope, 
each  took  out  brieves,  to  have  it  found  that  he 
was  heir  of  provision  and  entail  to  the  said  James, 
Lord  Bargeny,  and  they  then  brought  counter 
actions  of  declarator. 

Jan.  16, 1736.      Xhe   court,    by  their  first  interlocutor,  found 

"that  the  estate  did  devolve  to  Sir  Hew  Dal- 
**  rymple  preferable  to  Sir  Alexander  Hope,  and 
♦*  decerned.'* 

In  the  mean  time,  Mary  Buchan  appeared  in 
right  of  her  mother  Grizel,  (the  daughter  of  Wil- 
liam,) took  out  a  brieve,  and  brought  her  action 
of  declarator;  and  the  three  actions  were  then 
conjoined.  Sir  Alexander  Hope  reclaimed  against 
the  above  interlocutor,  and  pleaded,  1st,  That  the 
substitution  being  in  favour  of  the  eldest  heir 
female  of  the  body  of  Lord  John  the  entailer,  and 
her  descendants  without  division,  the  words  ^  eldest 
heir  female'  were  descriptive  of  the  female  that  was 
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U>  take }  and  that  his  mother  Nicolas,  the  only       ^^^^- 
dauffhter  of  the  entailer,  was  the  female  corres-  •^^  "^^  ^^^' 

/&  '  /»  f_         KYMPLE  AND 

pcmding  to  that  description,  in  preference  to  the  vartbuchan 
daughters  of  his  sons.  „^  albxan- 

Butt  2dly,  Even  though  by  legal  construction  »«»  hope. 
the  daughter  of  the  eldest  son  be  considered  the 
heir  female,  still  the  settlement  must  be  construed 
by  the  intention  of  the  entailer.  This  intention 
appears  from  the  difference  in  the  words  of  the 
substitution  to  **the  eldest  heir  female"  of  his 
body,  and  to  "  the  next  heir  female"  of  his  body. 
In  the  obligation  to  infefl,  after  the  substitution 

to  the  eldest  heir  female  of  his  body,  and  the 

descendants  of  her  body,"  it  follows,  which  fail- 
ingt  **  to  the  next  heir  female  to  be  procreate  of 
♦•  his  body.*'  Under  the  first  clause,  therefore,  his 
daughter  Nicholas,  who  was  then  in  existence^  must 
have  been  intended ;  and  not  his  $on's  daughter, 
who  was  to  he  procreate. 

Besides,  in  the  law  of  Scotland,  the  term  "  heir 
female"  is  not  known  }  and,  therefore,  it  ought  to 
be  construed  by  the  law  o£  England,  which,  by 
heirs  female,  means  only  females  connecting  their 
descent  by  females,  and,  in  dubiOf  the  immediate 
daughter  of  the  entailer  ought  to  be  preferred  to 
the  grand-daughter  by  a  son. 

Sir  Hew  Dalrymple  answered,  that  the  descrip- 
tion of  "  heir  female"  of  Lord  John  was  applicable 
only  to  his  mother  Joanna,  the  daughter  of  the  en- 
tailer's eldest  son.  She  alone,  on  the  extinction  of 
heirs  male,  was  his  heir  of  line,  or  at  law,  under 
which  character,  neither  the  entailer's  daughter 
nor  the  daughter  of  his  son  could  claim. 

On  the  other  hand,  Mary  Buchan  maintained 
that,  by.  the  course  of  succession  founded  on  the 


240     CASES  ON  APPEAL  FROM  SCOTLAND. 

^^^^-       forms  of  feudal  tenures,  when  lands  are  disponed 
•iKHiw  DAL-  the  heir  male  of  the  body  of  the  entailer;  who 

HYMIPLE  AND 

xarybuchan  failing,  to  his  heirs  female, — ^the   female  who   h 

aia  ALKAN-  ^  ^^^9  o^  failure  of  the  males,  is  that  female  wh 

DBA  HOPE,    is  heir  female,  or  heir  at  law  of  the  male  last  seize 


« 


€€ 


and  not  the  female  who  is  heir  female,  or  heir  a^ 
law,  of  the  entailer. 

The  court  (18th  January,  1738,)  found,  "tha* 
by  the  conception  of  the  entail.  Sir  Hew  DaU 
rymple  was  called  to  the  succession  of  the  estate 
"  of  Bargeny  preferable  to  Mary  Buchan  ;"  and 
also  found  ^^  that,  by  the  conception  of  the  entail, 
"  the  succession  to  the  estate  of  Bargeny  devolv- 
"  ed  on  Sir  Alexander  Hope,  eldest  son  of  the 
only  daughter  of  John,  Lord  Bargeny ;  and  that, 
therefore,  he  ought  to  be  served  heir  of  entail 
preferable   to   Sir   Hew  'Dalrymple  and  Mary 
"  Buchan,  and  decerned." 

Mary  Buchan  reclaimed  against  this  interlocu- 
tor, and,  upon  advising  her  petition,  with  answers, 
their  Lordships  adhered,  (6th  July)  and  thereafter 
(11th  July)  they  found  "that  Mary  Buchan  ought 
"  not  to  be  served  heir  of  entail  preferable  to  Sir 
"  Alexander  Hope. 
Entered  An  appeal  was  brought  by  Sir  Hew  Dalrymple 

fS'.  9?  173?.  from  the  interlocutor  of  the  18th  Jan.  1738.     An 

appeal  was  likewise  brought  by  Mary  Buchan 
from  the  same  interlocutor,  and  from  those  of  the 
6th  and  11th  July. 

Pleaded  for  Sir  Hew  Dalrymple : — This  deed 
of  entail  must  receive  the  legal  construction,  ac- 
cording to  which  the  appellant's  mother  was  un- 
doubtedly the  heir  of  her  grandfather.  Lord  Bar- 
geny, and  consequently  the  only  person  who  could 
take  by  the  description  of  "  eldest  heir  female"  of 
Lord  Bargeny  j  for  his  daughter  was  not  his  heir. 
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»ior  can  she  be  so,  while  there  remains  any  issue  of      ^^^- 
liis  eldest,  or  of  his  second  son.  •>»  "^'^  ^^^' 

It  is  a  mistake  to  say,  that  the  term  "  heir  female"  maby  buchan 
Is  unknown  in  the  law  of  Scotland.     It  never  was  ^_  .TUav 

8ia  ALEXAN- 

l>efore  doubted,  that  where  an  estate  is  settled  upon    der  aorz. 
A  man,  and  the  heirs  male  of  his   body,  whom 
failing,  the  heirs  female  of  his  body, — ^the  term 
"heirs  female'*  denotes  the  persons,  who  failing 
heirs  male  of  his  body,  are  his  heirs  of  line,  or  heirs 
at  law.     Many  instances  were  produced  in   the 
Court  of  Session  from  record,  to  show  that  the  term 
"  heir  female"  is  usual  in  settlements,  and  in  retours 
by  juries ;   and  other  instances  were  given,  where 
grand-daughters  by  an  eldest  son  are  in  possession 
of  the  estates  of  their  grandfathers  in  preference  to 
his  eldest   daughter,  by  virtue  of  a  substitution 
(failing  heirs  male)  to  the  eldest  heir  female  of  the 
body  of  the  grandfather^  without  division.  In  these 
cases,  although  the  right  of  succession  had  been 
disputed  upon  other  grounds,  the  legal  construc- 
tion of  the  term  "  heir  female"  never  was  contra- 
dicted by  the  daughter. 

As  .to  the  supposed  intention  of  the  entailer,  de- 
duced from  the  terms  of  the  obligation  to  infeft,  this 
can  be  of  no  weight,  for  this  difference  in  the  words 
of  substitution  occurs  only  in  the  obligation  to  in- 
fefl,  and  not  in  the  procuratory  of  resignation.    In 
the  procuratory,  after  the  substitution  to  the  eldest 
heir  female  of  Lord  Bargeny's  body,  and  the  de- 
scendants of  her  body,  it  is  said  whom  failing  to 
the  next  heir    female  of  his  body,  without  the 
words  "  to  be  procreate.*'     If  the  words  "  to  be 
procreate"  had  been  thought  of  importance,  they 
would  have  been  inserted  in  the  procuratory.     But 
at  any  rate,  if  Lord  Bargeny,  by  the  term  "  heir  fe- 

\01a.  I.  R 
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^^^^*       male,'*  had  intended,  not  his  female  descendant,  who^ 

8fm  HEW  DAL.  on  failure  of  issue  male,  would  also  be  his  heir,  but 

MARY  BucHAN  Us  daughtcF  Nicolds,  who  was  then  living,  he  would 

siE  ALEXAN-  ^^^^  cdlcd  hcF  to  thc  succession  by  name,  in  the 

PER  HOPE,    same  .way  that  he  called  his  younger  son  William, 

and  thus  have  distinguished  her  from  the  person 

who  properly  would  be  the  heir  female. 

With  regard  to  the  appellant  Mary  Buchan,  it  is 
clear  that  she  can  have  no  claim.  By  the  entail, 
upon  failure  of  heirs  male,  it  is  not  the  heir  female 
of  the  last  possessor  who  is  called,  but  the  heir  fe- 
male of  the  entailer ;  and  while  there  is  issue  by 
the  eldest  son,  the  issue  of  the  second  son  never 
can  be  heir  to  the  grandfather. 

Pleaded  for  Mary  Buchan  : — ^Two  errors  have 
been  committed  by  the  Court  of  Session.  Ist^  The 
daughter  of  the  father  ought  not  to  have  been  pre- 
ferred to  the  daughters  of  the  sons ;  and  Sd^  the 
daughter  of  the  second  son,  who  was  last  seized, 
and  had  completed  his  title  by  charter  and  infeft- 
ment,  ought  to  have  been  preferred  to  the  daugh- 
ter of  the  eldest  son.     For, 

1*/,  By  the  course  of  feudal  tenures  which  pre- 
vails in  Scotland,  though  the  first  heir  succeeding 
upon  the  entailer's  decease  must,  in  order  to  com- 
plete his  title,  be  served  heir  to  the  entailer  him- 
self, who  died  last  infeft  in  the  estate ;  yet  no  sub- 
sequent heir,  upon  the  death  of  a  preceding  heir 
who  was  infeft,  can,  by  the  forms  of  the  law  of 
Scotland,  be  again  served  heir  to  the  entailer  but 
must  of  necessity  be  served  heir  to  that  person  who 
was  last  infefl  in  the  lands. 

2rf,  By  the  same  law  feus  are  masculine,  and 
when  the  extinction  of  the  male  line  happens  in  the 
person  of  an  heir  male,  who  had  completed  his  ti- 
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^ftle  by  charter  and  infeftment,  the  succession  under       ^^^^' 
^substitution  "to  the  heirs  female/* or  "  heirs  gene-  "»  «b^  »al- 

AYMPLF  AND 

xal,*'  is  understood  to  rest  in  the  person  of  the  heir  mary  buchan 
£emale,  or  heir  at  law  of  such  male»  who  thus  died  „,,  ,r„,^„ 
last  infeft,  and  not  in  the  heir  at  law,  or  heir  female    i>bk  hope. 
of  the  entailer,  or  of  any  of  the  intermediate  heirs 

male. 

Pleaded  for  Sir  Alexander  Hope : — The  term 
"  heir  female  of  a  man's  body,"  in  its  proper  and 
legal  signification,  must,  in  the  first  degree,  denote 
bis  daughter.  A  grand-daughter  who  succeeds,  as 
standing  in  the  place  of  a  son,  can  no  more  answer 
the  description  of  heir  female  than  a  grandson,  who 
represents  a  daughter,  does  that  of  heir  male. 
Where,  in  a  marriage  contract,  the  estate  is  con- 
veyed to  the  heir  male,  it  is  a  common  provision 
to  settle  portions  upon  the  heirs  female  of  the  mar- 
riage, meaning  thereby  the  daughters. 

After  hearing  counsel,  "it  is  ordered  and  ad-  Judgment, 
"  judged,  &c.  that  the  appeal  of  the  said  Mary  5S?  ^^' 
**  Buchan  be,  and  is  dismissed  this  House,  without 
prejudice  to  any  right  that  may  hereafter  accrue 
to  the  said  Mary  Buchan,  or  the  descendants  of 
her  body,  on  failure  of  the  heirs  of  tailzie  men- 
**  tioned  or  described  in  the  settlement  of  the  19th 
**  June,  1688.  And  it  is  hereby  ordered  and  ad- 
"  judged.  That  that  part  of  the  interlocutor  afore- 
"  mentioned,  of  the  said  Lords  of  Session,  of  the 
«  18th  Jan.  1737-38,  whereby  they  found,  '  That 

*  by  the  conception  of  the  tailzie,  the  succession  to 

*  the  estate  of  Bargeny  devolves  on  Sir  Alexander 

*  Hope,  eldest  son  of  the  only  daughter  of  John 

*  Lord  Bargeny,  and  that  therefore  he  ought  to  be 

*  served  heir  of  tailzie,  preferable  to  Sir  Hew  Dal- 
'  rjrmple  and  Miss  Mary  Buchan,'  be,  and  the  same 
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i73f).        c«  is  hereby  reversed :  And  it  is  further  ordered 
■»  HEW  PAL-  "  and  adjudged,  That  so  much  of  the  interlocutor 

♦*  of  the  same  Lords,  of  tlie  6th  of  July  last,  where- 
"  by  they  adhered  to  their  said  former  interlocutor. 
Dim  HOFB.  <<  be,  and  the  same  is  hereby  also  reversed ;  and  it 
<<  is  hereby  declared,  That  the  said  appellant.  Sir 
"  Hew  Dalrymple,  is  entitled  to  the  estate  in  ques- 
*<  tion,  upon  the  failure  of  heirs  male  of  the  body 
"  of  John  Lord  Bargeny  ;  and  it  is  further  ordered 
<<  and  adjudged,  that  the  interlocutor  of  the  said 
•*  Lords  of  Session,  of  the  l6th  July,  1736,  where- 
"  by  they  found,  •  That  the  estate  of  Bargeny 

*  doth  descend  to  Sir  Hew  Dalrymple,  of  Castie- 

<  ton,  eldest  son  to  the  daughter  and  only  child  of 

<  John,  master  of  Bargeny,  and  that  he  ought  to 

*  be  served  heir  of  tailzie  and  provision  to  James 
«  Lord  Bargeny,  preferable  to  Sir  Alexander  Hope, 

<  of  Kerse,  eldest  son  to  the  only  daughter  of  John 

*  Lord  Bargeny,*  be,  and  the  same  is  hereby  af- 
"  firmed/' 

For  Sir  Hew  Dalrymple,  Wm.  Noel^  Ro.Craigie. 
For  Mary  Buchan,  Fr.  Chute^  Al.  Lockhart. 
For  Sir  Alexander  Hope,   Ch.  Areskine^   W. 
Murray^  J.  Graham. 


ir 
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Hugh    Murray,    Kinnynmound, 

Trustee  of  the  late  Sir  James  \  ^      UantM  • 
RocHEAD  ;  and  James  Dalrtm-  * 
PLE,  and  David  Kinloch. 

Sir  Francis  Kinloch  ;  Sir  J ^^\ Respondents. 
Dalrtmple,  et  ahtf        -        -   J       -^ 

29th  March,  I789. 

Dbath-bbd.— Mutual  contract.— Whether  a  renundation 
by  an  apparent  heir  of  his  right  to  challenge  ex  capite  lecti, 
granted  to  the  ancestor  while  he  was  in  liege  poustie,  be 
binding? 

Whether  such  a  renunciation  granted  bj  two  of  four  apparent 
heirs  be  binding  on  them,  the  other  two  not  having  acceded 
to  the  obligation^  and  the  party  obtaining  it  being  thus  pre- 
vented frora  fulfilling  his  part  of  the  conditions  of  the  con- 
tract?* 


1739. 


MU&RAY 
AND  OTHERM 

V. 

SIR  FRANCIS 

KINLOCH^ 


Sir  James  Rochead  of  Inverleith,  by  deed,  of  en-  No.  48. 
tail  (1691 9)  settled  his  estates  of  Inverleith  and 
Damchester  upon  his  son  James,  and  the  heirs  of 
his  body,  whom  failing,  upon  his  four  daughters. 
James  was  to  be  under  the  fetters  of  the  entail,  but 
if  the  succession  opened  to  the  daughters,  they 
were  to  succeed  as  heirs  portioners  in  fee  simple. 
Magdalen,  the  eldest,  was  married  to  James  Cath- 
cart,  Esq. ;  Janet,  the  second,  to  Sir  David  Dal-- 
rymple ;  Mary,  the  third  daughter,  to  Sir  Francis 
Kinloch;  and  Elizabeth,  the  youngest,  remained 
unmarried. 

Sir  James  (the  son)  succeeded  to  these  estates 
upon  the  death  of  his   father,   and  having  ao- 

*  It  does  not  appesr  upon  which  of  these  two  grounds  the  judg- 
ment of  the  House  of  Lords  proceeded.  ^ 
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1789.       quired  other  property,  he  was  desirous  of  making 
MUREAY     an   entail  both   of  the   old  and  of  the  acqui- 
AND  oTHias  ^^j  estates  in  favour  of  the  same  person.     With 
SIR  FRANCIS  ^}^jg  view,  a  contract  was  prepared  by  Sir  James, 
Sec       which  he  wished  all  his  sisters  to  agree  to  and  dub- 
scribe,  in  order  to  free  him  from  the  restrictioni^ 
&c.  of  the  entail,  and  to  enable  him  to  make  a  set- 
tlement accordingly. 

By  this  contract  it  was  provided,  1.  That  if 
Sir  James  Rochead  should  die  without  issue,  then 
the  said  lands  should  stand  charged  with  120,000 
merks,  payable  among  the  four  sisters  equally,  and 
to  such  persons,  as  any  of  them,  for  their  respective 
shares,  should,  by  writing  under  their  hands,  ap- 
point. 

2.  That  if  the  said  Sir  James  Rochead  should 
die  without  issue,  and  without  making  any  settle- 
ment of  his  estates,  then  the  whole  should  fall  and 
belong  to  his  said  four  sisters,  and  to  such  persons 
as  they  should  name,  and  failing  of  such  nomini^ 
tion,  to  the  heirs  of  their  bodies. 

3.  That  notwithstanding  the  foregoing  clauses 
in  favour  of  the  said  Sir  James  Rochead,  and  his 
said  four  sisters,  yet  the  same  clauses  should  no 
way  hinder  the  said  Sir  James  of  his  full  power  and 
free  disposal  of  his  real  and  personal  estates^  either 
in  whole  or  in  part,  to  any  person  or  persons  he 
pleased  at  any  time,  etiamsi  in  articulo  mortis,  and 
that  without  any  of  his  said  four  sisters'  consent^ 
without  prejudice  to  the  foresaid  possession  of 
30,000  merks  to  each  of  the  said  sisters. 

4.  That  if  any  of  the  said  four  sisters  should  not 
subscribe  this  instrument,  then  she  or  they  dot  sub- 
scribing, should  have  no  power  or  share  of  his  se- 
parate heritable  or  moveable  estate,  besidies  the 
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lands  of  Innerleith  and  Darachester,  but  the  same      ^^^^' 
should  accrue  and  belong  to  the  sisters  subscribing,     mueray 

O  1  1  •  ^^^  OTHERS 

and  their  heirs,  unless  the  same  shall  be  otherwise         v. 
disposed  of  by  the  said  Sir  James  Rochead.  *  «nloch! 

This  contract  was  signed,  on  the  one  part,  by       ^^ 
Sir  James,  and  on  the  other  by  Janet  and  by  Mary, 
and  their  husbands  ;  but  it  was  not  signed  by  Mag- 
dalene or  by  Elizabeth. 

Upon  the  death  of  Magdalene  in  1735,  Sir  James 
obtained  a  decree,  (in  absence,)  in  an  action  of 
declarator,  (to  which  James  Cathcart,  the  son  of 
Magdalene,  was  made  a  party,)  finding  that  the  li- 
mitations in  his  father's  settlement  were  personal 
in  favour  of  his  four  sisters,  and  not  in  favour  of 
their  heirs,  and  that  he  might  therefore  dispose  of 
Miigdalene's  share. 

On  2d  April,  1737,  Sir  James  executed  a  dispo- 
sition of  all  his  acquired  estates,  and  of  three-fourths 
of  the  paternal  estate,  viz.  the  shares  of  Magdalene, 
Janet,  and  Mary,  in  favour  of  Murray  and  other 
trustees,  for  behoof  of  the  sons  to  be  procreate  of 
the  body  of  James  Cathcart ;  whom  failing,  for  be- 
hoof of  James  Dalrymple,  (grandson  of  Janet,) 
whom  failing,  of  Francis  Kinloch,  second  son  of 
Mary. 

Sir  James  died  on  the  1st  of  May  following, 
within  thirty  days  of  the  date  of  this  settlement, 
having  previously  contracted  the  disease  of  which 
he  died. 

Hiereupoh  the  heirs  at  law  of  Sir  James,  viz. 
Mary,  (with  consent  bf  her  husband,  Sir  t'rancis 
Kinloch,)  Elizabeth,  the  youngest  sister,  and  the 
descendants  of  Magdalene  and  Janet,  brought  their 
several  actions  for  reduction  of  this  settlement,  so 
iar  as  theii*  shares  were  concerned,  on  the  head  of 
death-bed.     But  a  doubt  having  occm'red  whether 
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^^^-       James  Cathcart,    (the   son   of  Magdalen,)    and 
MURRAY     Elizabeth,  were  not  barred  from  claiming:  as  the 

AND  OTHERS 

V.  heirs  of  law  of  Sir  James,  by  the  proviso  in  the 
"wnlo^h"  c^^t^'^ct  in  1715,  "  that  the  sisters  refusing  to 
&c  '  "  subscribe  the  same  should  be  excluded  from  the 
"  succession  to  any  part  of  Sir  James's  acquired 
"  estates,'*  they  raised  a  reduction  of  this  con- 
tract, on  the  ground,  inter  alia,  that  Magdalen  and 
Elizabeth  had  not  been  made  parties  to  it,  and  had 
not  even  been  required  to  subscribe  it ;  and  in  this 
action  they  obtained  decree  of  reduction,  so  far  as 
their  rights  of  succession  were  involved,  (26th 
January,  1738,)  which  was  affirmed  on  appeal  to 
the  House  of  Lords,  (18th  April,  I7S8.) 

To  the  action  at  the  instance  of  Mary  and  her 
husband,  and  of  the  heirs  of  Janet,  it  was  objected 
on  the  part  of  the  trustees,  that  as  Mary  and  Janet 
had  agreed  to  the  contract  in  171^9  and  had  ac- 
cepted certain  rights,  qualified  with  a  power  to 
Sir  James  to  dispose  of  the  heritable  estate  etiam 
in  articulo  mortis;  neither  they  nor  their  heirs 
could  now  be  allowed  to  dispute  the  vaUdity  of  the 
deed  1737,  which  was  executed  in  virtue  of  that 
power. 

Answered: — As  the  contract  in  1715  has  been 
found  ineffectual  to  exclude  the  two  sisters,  who 
had  not  subscribed  it,  from  their  share  in  the  suc- 
cession, it  can  have  no  effect  against  the  other 
parties  to  it,  because  the  reason  which  induced 
them  to  subscribe  was  the  hope  of  that  advantage 
of  which  they  are  now  deprived ;  (viz.  the  shares 
of  those  who  should  refuse  to  subscribe ;)  and 
the  deed  of  settlement  could  not  be  good  in  part, 
and  bad  as  to  the  residue;  neither  was  it  in 
the  power  of  the  heirs  of  Sir  James  to  dispense 
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^virith  the  public  law,  by  giving  him  power  to  dis-       ^^^^' 
pose  of  an  heritable  subject  on  death-bed. 

The  Court  found,  (23d  June,  1738,)  that  Sir 
I'lancis  Kinloch  and  Mary  his  wife,  and  Sir  James    y^iHLocn, 
T)alrymple,  (the  son  of  Janet,)  were  not  barred  by        ^^ 
the  contract  in  1715  from  challenging  the  deed  of 
2d  April,  1737,  on  the  head  of  death-bed ;  and  re- 
mitted the  case  to  the  Lord  Ordinary. 
Thereafter  the  Lord  Ordinary,   (27th   June,) 

*  sustained  the  reasons  of  reduction  libelled,  viz. 

*  that  Sir  James   had  contracted  the   disease  of 

*  which  he  died  before  executing  the  deed  in  ques- 

*  tion,  and  that  he  died  within  sixty  days  of  its  date, 

*  and  allowed  a  proof.* 

The  court  adhered,  (6th  July,)  and  upon  advis- 
ing a  proof  they  found  the  reasons  of  reduction 
proved,  and  reduced,  &c.  &c.  (29th  July.) 

An   appeal  was  brought  by  the  trustees,   and  Entered 
by  James  Dairy mple  and  Francis  Klinloch,  (the*^^®^'^'^^^' 
heirs  under  the    settlement   in    question,)  from 
these  interlocutors  of  the  23d  and  27th  of  June, 
and  6th  and  29th  of  July. 

Pleaded /or  the  Appellants : — Although  a  man 

cannot,  on  death-bed,  convey  away  his  heritable 

property  to  the  prejudice  of  his  heir  at  law,  yet 

where  a  conveyance  of  such  estate  has  been  made 

to  the  heir,  reserving  a  power  to  alter  in  articulo 

mortis^  and  this  has  been  accepted  by  the  heir,  he 

cannot  challenge  a  posterior  deed  upon  the  head 

of  death-bed.     The  sisters,  therefore,  having  by 

the  deed  1715,  (by  which  they  were  in  a  certain 

event  called  to  the  succession,)  empowered  Sir 

James  to  dispose  of  his  estate  on  death-bed,  are 

barred  from  challenging  the  deed  I7S7. 

Although  the  contract  I715  was  set  aside  as  to 
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llffLs.  James  Catbcart  and  Elizabeth  Rochead,  because 

they  were  not  parties  to  it»  this  can  have  no  efiect 

».         with  regard  to  Janet  and  Mary,  who  were  parties 

'"iiiloch"  to  it  and  subscribed  it ;  and  ihe  judgment  of  the 

^^        Court  of  Session  and  of  the  House  of  Lords,  was 

expressly  confined  to  the  shares  df  Magdalen  and 

Elizabeth. 

Pleaded  for  the  Respondents: — 1.  The  contract 
1715,  is  void  by  non-performance  on  the  part  of 
Sir  James  Rochead ;  for  it  is  a  rule  in  mutual  con- 
tracts, where  conditions  are  to  be  performed  kme 
inde,  that  the  contract  must  subsist,  and  be  made 
effectual  in  all  its  parts,  and  non-performance  in 
any  one  article  resolves  the  whole, 

2.  No  power  of  disposing  on  death-bed  was  given 
to  Sir  James  Rochead  by  the  contract  1715.  It 
contains  only  a  reservation  of  the  powers  previously 
competent  to  Sir  James,  and  no  more. 

S#  Though  an  heir  may  dispense  with  the  law  of 
death-bed  by  ratification  of  a  particular  deed,  (the 
contents  of  which  he  knows,)  no  generat  power 
or  consent  given  by  him,  antecedent  to  the  mak- 
ing of  such  settlement,  can  bar  him  from  making 
the  objection. 
Judgment,  After  hearing  counsel,  **  it  is  ordered  and  ad- 
1789.  "^  '  "  judged  that  tiie  said  appeals  be,  and  they  are, 
^*  hereby  dismissed  this  hpuse,  and  that  the  inter- 
<<  locutors  complained  6£  be,  and  the  same  are 
"  hereby  aflSrmed." 

For  Appellants,  .C%.  Areskine,  W.  Hamilton. 
For  Respondents,   R.  Craigie^    IV.    Murray^ 
Alexander  JLockarU 
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Archibald  Murray,  Advocate,  ^ 

et  aUi,  trustees  for  the  creditors  f 

of  William  Scott  Blair,  off  ^PP^^^^^ 

Blair,  ...        3 

Hamilton  Blair,  Esq.         -        -    Respondent 


1739. 


MURRAY 

AND  OTHERS 

V. 

BLAIR. 


4/A  Apfil,  1739. 

CoKJUKOT  FBB  AND  LIFERENT.— A  wife's  estate  being  disponed 
in  her  matrii^  contract  *'  to  the  husband  and  wife,  in  con- 
junct fee  and  liferent^  and  to  the  sons  of  the  marriage ;  which 
fiuling,  to  the  heirs  male  of  the  body  of  her  father ;  which 
fiuling,  to  the  heirs  female  of  the  marriage ;  which  failing, 
"  to  the  heirs  male  or  female  of  her  body  of  any  other  mar- 
riage ;  which  filing,  to  the  husband,  and  the  heirs  male  of 
his  body  of  any  other  marriage ;  which  failing,  to  the  wife's 
"  heirs  whatsoever  ;"-»the  fee  found  to  be  in  the  wife. 

Hbib  of. protibion.— Found  that  the  heir  of  the  marriage 
may  gratuitously  dispose  of  the  estate  conveyed  in  the  mar- 
riage contract. 


€€ 


€€ 


€€ 


€t 


€€ 


[Elchies  voce  Service  and  Confirmation,  No.  5.^ 


William  Blair  of  Blair  conveyed  his  estate  to  No.  49. 
his  son  John,  and  the  heirs  male  of  his  body  i 
whom  failing;^  to  the  heirs  male  of  his  own  body ; 
whom  failing,  to  his  son  John's  heirs  whatsoever* 
John  was  m£efU  o^d  upon  his  death,  Magdalen  his 
sister,  served  herself  heir  to  him,  and  was  manied 
to  Mr.  Seott 

By  the  marriage  contract,  Scott  came  under 
certain  obligations  on  his  part,  and  on  the  other 
hand^  Magdalen  agreed  to  iiettle  the  lands  upoA 
herself  atid  husbind^  ffind  IdHgc^t  liVter,  '  in  eimjuiict 
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1739.       *  fee  and  liferent,  and  to  the  sons  of  the  maniage 
MURRAY     ^  which  faiUng,  to  the  heirs  male  of  the  body 
AND  OTHERS  j  j^^^,  fathcf  J  which  failing,  to  the  heirs  female 
BLAIR.      <  the  marriage  ;  which  faiUng,  to  the  heirs  maL 
'  and  female  of  her  body  of  any  other  marriage 
'  which  failing,  to  the  said  William  Scott,  and 
^  heirs  male  and  female  of  his  body  of  any  oth 

*  marriage ;    which  failing,    to   Magdalen's   hei 

*  whatsoever,*  &c. 

The  only  issue  of  the  marriage  was  one  so: 
William  Blair,  who,  upon  his  mother's  death 
1733,  took  out  a  general  service  as  heir  to  he 
and  having  thereby  acquired  a  right  to  the  proc 
ratory  of  resignation  in  his  grandfather's  settl. 
ment,  he  procured  a  charter  of  confirmation  thezr^ 
on.  He  afterwards  executed  a  settlement  of  tfc^He 
estate,  in  favour  of  himself  and  the  heirs  of  Fb  ""3s 
body ;  whom  failing,  of  his  half-brother  Hamii 
Blair,  a  son  of  Scott  by  a  subsequent  marriage. 

In  1733,  Scott  became  bankrupt,  and  made 
to  certain  trustees  for  his  creditors  all  the  ligl     ^t 
which  he  then  had,  or  should  afterwards 
to  the  estate. 

Upon  the  death  of  William  Blair  in  1734,  thes^ 
trustees  charged  Scott  to  serve  heir  in  special 
the  estate,  upon  the  above  contract .  of  maniage  g 
and  thereupon  proceeding  to  adjudge,  HamiltoiC^^ 
Blair  appeared,   and  pleaded, — That   the  estai 
could  not  be  adjudged  for  his  father's  debts, 
cause  it  had  been  vested  absolutely,  in  William, 
who  had  settled  it  upon  him,  failing,  issue  of  his 
own  body. 

Answered: — 1.  That,  by  the  construction  oi 
the  words  in  the  marriage  contract,  '^  conjunct  fee 
and  liferent,"  the  fee  was  vested  in  the  husband; 


.a. 
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right  of  liferent  in  the  wife ;  and  only  a  right  of  ^^^9 
ccession  in  the  son :  and  as  the  latter  had  pre- 
Kreased  his  father,  he  had  no  power  to  make  a 
ttlement  of  the  estate. 
2.  That  at  any  rate,  as  the  estate,  faiUng  issue 
'  Magdalen,  was  by  the  marriage  contract  settled 
>on  Scott,  it  was  not  in  the  power  of  WilUam 
lair,  by  any  voluntary  and  gratuitous  deed,  to 
sappoint  his  right  of  succession. 
The  court,  (19th  July,  1736,)  upon  the  report 
f  the  Lord  Ordinary,  "  Found  that  the  fee  of  the 
estate  was  in  the  wife ;  and  that  William,  the 
-  son  and  heir  of  provision  of  the  first  marriage, 
'  could  gratuitously  dispose  of  the  estate.** 

This  interlocutor  was   adhered  to  (30th  July.) 
rhe  appeal  was  brought  from  these  interlocutors  ^^1^ 
f  the  19th  and  30th  July,  1736.  ^'  ^^^^\ 

Pleaded  for  the  Appellants : — Provisions  of  this 
lature  in  marriage  contracts  are  by  law  considered 
;S  strictly  onerous,  and  cannot  be  altered  gratui- 
ously  by  the  parties  themselves,  or  their  heirs.  In 
his  case,  the  substitution  in  favour  of  the  husband 
:ould  not  have  been  defeated  by  the  voluntary 
leed  of  the  wife ;  nor  can  it  now  be  defeated  by 
ler  heir,  who,  as  such,  is  liable  to  the  performance 
>f  her  obligations. 

Pleaded  for  the  'Respondent: — When  a  wife's 
estate  is  settled  upon  her  husband  and  herself,  in 
x>njunct  fee  and  liferent,  the  fee  is  held  to  be  in 
he  wife,  and  the  husband  takes  only  a  liferent ; 
especially  where  the  substitution,  after  the  heirs  of 
he  marriage,  is  to  the  wife's  heirs  of  any  other 
narriage,  and  also  where  the  last  substitution  is  to 
the  wife's  heirs  whatsoever. 

9.  Though  neither  the  husband  nor  wife  can 
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1^^*  gratuitously  alter  the  provisions  of  a  marriage  CMm- 
tract  to  the  prejudice  of  each  other,  or  of  theheira 
of  the  marriage ;  yet  the  heir  of  the  marriage  takes 
the  succession  in  fee  simple,  and  is  under  no  ob- 
ligation either  to  the  other  heirs  of  the  marriage 
or  to  the  other  substitutes^  and  may  dispose  of  it 
at  pleasure.    But» 

3.  William  Blair,  the  son,  had  two  titles,  under 
either  of  which  he  could  take  up  the  estate,  either 
under  his  grandfather's  settlement  or  under  the 
conveyance  in  the  marriage  contract;  and  having 
taken  it  up  under  the  former,  he  had  full  power 
over  it, — and,  therefore,  William  Scott  and  his 
creditors  can  have  no  claim  to  it 
jadffment>  After  hearing  counsel,  ^'it  is  ordered  and  ad- 
Apni4,i739.  «  jujiged  that  the  said  petition  and  appeal  be,  and 

**  is  hereby  dismissed  tliis  house,  and  that  the  in- 
**  terlocutors  complained  of  be  affirmed*" 


For  Appellants,  J.  Browning,  AL  Lockhart 
For  Respondent,  Ch.  Areskine,  R.  Craigie. 


CA8E8  9N  APPEAT^  F&PM  9qOT<'AND«  9SSi 


17S9. 


DVKS  OF 


SiE  William  Bill£rs,  et  alii^  Appellants ;  no&folk, 

The  Duke  of  Nobfolk,  et  aUi^  Respondents.  ^^ 

1st  May,  1739. 

^NVTB VTMBNT.  — -GbKBRAL    BuRDBK— FrAUD.— tLiTIOIOUS.^. 

A    dspodtion  to  a  creditor,  and  infeftment  thereon,  set  aside, 

been  granted  during  the  currency  of  a  term,  which  the 

tors  had  taken  to  produce  a  progress  in  an  action  of  adju- 

™<^:^tion  which  had  been  raised  against  them  at  the  instance 

^^   ^uiother  creditor. 


t^Xfchies,  voce  Adjudication,  No.  21;  voce  Service  and  Con- 
firmation, No.  8.3 


^  ^^  respondents,  who  were  lessees  of  certain  j^^^  ^q^ 
^^^  mines  in  Argyleshire,  granted  a  sub-lease 
*^^i:^eof  (January  1730,)  to  the  York  Building  Com- 
^^^y  for  the  term  of  twenty-five  years,  at  the  rent 
^*  I-..S600  a  year,  and  the  company  bound  them- 
^^Ives  to  infeft  the  respondents  on  their  estates  in 
^^Urity  of  the  rent. 

In  1731,  it  became  necessary  for  the  company 
^  borrow  the  sum  of  L.  100,000,  and  in  the  pro- 
P^Bals  published  for  raismg  this  sum  by  subscrip- 

^^^,  it  was  declared  that  the  estates  of  the  com- 
^^^3r  should  be  made  over  to  trustees,  for  behoof 

'"'    the  subscribers,  when  the  sums  should  be  ad- 


'X'he  sum  of  L.72,785  was  then  subscribed  for, 
^^^  the  company  directed  their  secretary  to  sub- 
^^^be  for  the  remaining  L.S7,215,  for  the  behoof 
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^^^'       of  such  persons  as  should  afterwards  agree  to 
wi.LEE8,&c  vance  money  upon  the  proposed  security.    Thi.is 
DDKE  OF     sum  was  afterwards  subscribed  for,  and  advanc^^^ 
NOEFOLx,    tQ  tiie  company,  who  granted  bonds  of  L.  100  ea^c^l 
to  the  amount  of  L.100,000. 

In  these  circumstances,  the  respondents  raised 
inhibition  against  the  company,  and,  at  the  safv^e 
time,  executed  a  summons  of  adjudication  agaivmst 
them ;  but  before  deciee  was  obtained,  the  cocan- 
pany  took  a  term  to  produce  a  progress,  withi  a 
view  to  a  special  adjudication  which  was  then  in 
use. 

While  this  term  was  current,  the  company  graa  <- 
ed  a  disposition  to  the  appellants  (the  trustees  fSc^^ 
the  creditors  who  had  advanced  the  money)  o£m^ 
their  lands  and  estates  within  Scotland,  with  pri 
cept  and  procuratories,  neither  of  which  enumerate- 
the  lands  ;  but  the  precept  bore  a  general  warrai^^* 
to  infef);  in  all  their  lands  in  Scotland. 
Oct  173S-  Infeftment  was  accordingly  taken  in  all  and  sii 

gular  the  lands  and  tenements  acquired  by  thi 
company  in  Scotland, — and,  in  order  to  supply  tht 
defect,  the  notary,  in  extending  the  instrument 
seisin,  after  reciting  the  act  of  the  bailie  in  execu^--^' 
lion  of  the  precept,  proceeded  to  recite  that  to 
the  lands,  &c.  on  which  infeftment  had  been  taken 
the  company  had  right  by  infeftments  of  such  an( 
such  dates ;  but  the  infeftments  themselves  wei 
not  produced  or  read  by  the  bailie  himself  in  gi^ 
ing  infeftment. 

The  company  not  having  produced,  as  cravi 
for  by  them,  the  term  was  circumduced,   and 
cree  of  adjudication  was  pronounced,  upon  whic=^ 
the  respondents  obtained  a  charter  from  the  cro^ 
and  were  infeft  in  the  estates  belonging  to 


/   • 
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company ;  and,  in.th^  same  year,  they  were  again       ns^. 
inieft  in  virtue  of  the  original  obligation  granted  by  billbrs,  &c. 
the  company  in  their  favour  in  1730.  *• 

The  respondents  then  instituted  an  action  of  norfoli, 
reduction,  improbation,  and  declarator,— on  the       ^^' 
ground  that  the  conveyance  in  favour  of  the  ap- 
pellants was  a  fraudulent  contrivance  to  invalidate 
their  security,  (having  been  granted  after  the  sub- 
lessees  had  taken  a  term  to  produce  in  the  action 
of  adjudication  at  the  respondents'  instance,)  and 
that  the  disposition,  with  the  infeftments  following 
thereon,  being  voluntarily  granted  in  prejudice  of 
the  respondents,  who  were  prior  and  lawful  credi- 
tors,  6%ht,  therefore,  in  virtue  of  the  act  1621,  c. 
18.  to  be  set  aside.    The  action  was  also  founded 
upon. the  objection  to  the  generality  of  the  terms 
of  the  precept  and  infeftment 

The  Court,  (12th  Jan.  1739,)  upon  the  report  of 
the  Lord  Ordinary,  "  Sustain  this  reason  of  re* 
**  duction,  (viz.)  That  there  is  no  enumeration  of 
'*  the  lands,  lordships,  and  baronies  belonging  to  the 
*•  said  company  in  the  precept  of  sasine  in  the  said 
'*  disposition,  nor  in  the  disposition  itself, which  was 
^*  the  only  warrant  produced  and  published  fw  tak- 
'^  ing  the  said  infeftments;  and  they  also  sustain 
^  this  reason  of  reduction.  That  while  the  piu^u- 

•  ers  were  in  the  course  of  obtaining  an  adjudica* 
^  tion  against  the  company,  which  was  obstructed 

•  by  the  company  taking  a  day  or  term  .to  produce 

•  a  progress,  (which  they  did  not  do,  but  suffered 

•  the  term  to  be  circumduced,)  the  said  company 

•  did,  while  that  term  wks  current,  grant  the  dis- 
^*  position  in  question,  in  prejudice  of  the  pursuer's 
**  diligence  by  adjudication,  founded  on  anterior 

VOL.  I.  s 
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^739.       it  and  lawful  debts  contracted  by  the  company  in 

1ILLEE8,  &c  €€  jJ^q  yg^T  1730,  by  wluch  the  company  was  oUig- 

DVKR  OF     "  ed  to  infeft  the  pursuers  in  an  annualrent  erf* 

^^^®''*'    "  L.8600  J  and  find  die  same  relevant  to  reduce  the 

<<  disposition  aforesaid ;  and  they  also  find,  that  the 

'*  company  could  not  set  up  the  sum  of  h^S^tlHSf 

^*  subscribed,  in  consequence  of  their  order,  by 

<<  their  secretary  Henry  Strachey,  nor  secure  tl^ 

«  same  by  infeflments,  to  the  prejudice  of  the  pur- 

<*  suers,  dieir  anterior  and  lawful  creditors,  &c. } 

<*  and  they  find  the  pursuers  preferable  to  the 

<«  mails  and  duties  of  the  company's  estates,  at 

<<  least  to  the  extent  of  L.d600  yrarly,  &c.  and 

*<  they  reduce  and  decern  accordingly." 

Entmd  The  appeal  was  brought  from  tfais  and  several 

Feb.  19,1739.  interlocutors  of  the  ;e6th  of  July,  1737,  and  7th  of 

February,  and  17th  of  November,  1738. 
judgmeat,         Afler  hearing  counsel,  ^  It  is  ordered  and  adjud- 
May  1, 1789.  ,  ^^  ^^^  Th^X  SO  much  of  the  several  interlocu- 

<  tors  complained  of  in  the  appeal,  whereby  the 
*  Court  of  Session  sustained  the  reasons  of  reduo- 

<  tion  following,  viz.  **  That  while  the  said  plain- 
<<  tiffi  were  in  the  course  of  obtaining  an  adjudica- 
tion against  the  company,  which  was  obstructed 
by  the  company's  taking  a  term  to  produce  a  pro- 
gress, which  they  did  not  do,  but  suffered  the 
term  to  be  circumduced,  the  said  company  did, 

^'  while  that  term  was  current,  grant  the  disposi- 
tion in  question,  in  prejudice  of  the  plaintiff's  di- 
ligence by  adjudication,  founded  on  an  anterior 
and  lawful  debt,  contracted  by  the  company  in 
the  year  1730,  by  which  the  company  was  bound 

^'  to  infefl  the  plaintiffi  in  an  annuabrent  of  L.d600 
sterling,  and  that  the  company  could  not  set  up 

**  the  sum  of  L.37>21^  sterling,  subscribed  in  con- 


^ 
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sequence  of  their  order  by  their  secretary  Henry 


1739. 


■  Strachey,  nor  secure  the  same  by  infeftment,  to  *^^^^^'*  ^^ 
the  prejudice  of  the  plaintiff,  their  anterior  and  duke  or 
la.i¥fiil  creditors,"  and  also  so  much  of  the  seve-  ''^^^c "' 
interlocutors,  whereby  the  said  Court  of  Session 
und,  **  That  the  plaintiff  were  preferable  to  the 
SYi^ails  and  duties  of  the  company's  estates  of 
^^i^arischall,  Southesk,  and  Linlithgow,  at  least 
the  extent  of  L.8600  sterling  yearly,  being 
e  annualrent  in  which  the  company  was  oblig- 
ed to  infeft  the  plaintiffs,  in  virtue  of  the  con- 
in  tlie  year  1730  aforesaid,  until  the  com- 
sny's  rights  to  these  estates  shall  be  completed 
y  infeftment  therein,  reserving  to  themselves 
en  to  consider  whether  the  plaintiffs'  prefer- 
:iice  shall  continue  after  such  infeftment  shall  be 
en  or  not  '/^  and  also  so  much  of  the  said  in- 
'•^^^^rlocutors,  whereby  the  Coiul  of  Session  hath 
^^^«duced,  decerned,  and  declared  accordingly,  be 
^^.^ffirmed ;  and  as  to  the  other  reasons  of  reduc- 
on  mentioned  in  any  of  the  said  interlocutors, 
sustained  by  the  said  Court  of  Session,  it  is 
ereby  declared.  That  the  said  last  mentioned 
easons  of  reduction  were  not  necessary  to  be  ad- 
,  or  determined  in  this  cause ;  and  therefore 
is  hereby  ftirther  ordered  and  adjudged,  That 
much  of  the  said  several  interlocutors  as  relates 
the  said  last  mentioned  reasons  of  reduction, 
reversed,  without  prejudice  to  any  of  those 
^^olnts,  when  the  same  shall  become  necessary  to 
determined/ 


IFor  Appellants,  Ch.  Areskine^  A.  Hume  Camp- 
For  Respondents,  James  Erskine,  W.  Murray. 


\ 
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SIEJ.  HOMS 

V. 
BIB  J.  HOMI. 


Sir  John  Home  of  Renton,       ^        Appellant ; 
Sir  John  Home  of  Manderston,    -    Respondent 

93d  May  1739. 

Wambt.— Right  in  sbcubiit*— Circomstanoes  in  wbidk  tbe 
right  of  reversion  in  a  security  of  the  nature  of  a  wlldaet  whs 
found  not  to  have  expired  by  the  mere  lapse  of  time>  al- 
though it  had  been  declared  in  the  agreement  that  the  ri^t 
of  reversion  "  should  cease  on  the  running  thereof/* 

No.  51.  Sir  John  Home  of  Manderston,  and  the  late  Sir 
Robert  Home  of  Renton,  entered  into  a  submissioti 
with  regard  to  certain  debts  due  by  Sir  Robert  to 
Sir  John,  and  affecting  the  estate  of  Renton.  The 
arbiters  found,  inter  alia^  **  that  a  considerable  sum 
of  money  was  still  due  by  Sir  Robert  to  Sir  John, 
for  payment  whereof,  and  in  lieu  of  whatever 
<<  claims  Sir  John  had  upon  the  estate  of  Renton 
in  any  manner  of  way,  they  declared  that  Sir 
John  had  right,  and  was  entided  to''  certain  lands» 
mentioned  in  the  award,  and  decerned  Sir  Ro- 
bert  and  his  heirs  "  to  grant  a  vahd  disposition 
^*  to  Sir  John  and  his  heirs,''  and  that  under  the 
following  reversion,  viz.  ^<that  upon  payment  of 
**  90,000  merks  Scots  to  Sir  John  or  his  heirs^  by 
**  Sir  Robert  or  his  heirs,  or  consignation  thereof 
^*  in  the  hands  of  the  treasurer  of  the  city  of  Edin- 
<<  burgh  for  the  time  being,  upon  the  premunition 
**  of  sixty  days  preceding  any  term  of  Whitsunday 
'^  or  Martinmas,  within  ten  years  from  and  after 
'*  the  date  of  the  said  award,  Sur  John  and  his 
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*■  heirs  should  be  bound  and  obliged  to  denude  ^^^^' 
«« themselves  of,  and  retrocess  Sir  Robert  and  his  «i*  j-  home 
**  heirs  to  the  said  lands.  Declaring  that  Sir  John  sib  j/home. 
*'  should  not  be  accountable  for  the  rents  of  the 
'<  said  lands  during  his  possession  and  before  re- 
demption, and  that  the  said  ten  years  should  ex- 
pire, and  the  right  of  redemption  cease  on  the 
<'  running  thereof^  notwithstanding  any  super- 
"  vening  minorily  6i  the  heirs  of  Sir  Robert ;  and 
**  that  the  said  Sir  John's  entry  to,  and  possession 
**  of  the  said  lands,  should  begin  at  Whitsunday 
then  next  for  the  year  1726.  And  until  the 
said  disposition,  under  the  .reversion  above  men- 
tioned, should  be  granted  and  perfected  by  Sir 
*^  Robert  or  his  heirs,  they  decerned  and  ordained 
the  apprisings,  adjudications,  dispositions,  and 
other  rights  in  the  person  of  Sir  John,  to  subsist 
and  remain  with  him,  as  a  security  to  him  of  the 
^  said  lands,  and  of  the  said  sum  of  90,000  merks, 
^  for  which  the  same  are  redeemable  as  aforesaid.'^ 
Sir  Robert  died  soon  after  the  date  of  this  decree,  and 
without  having  executed  a  disposition  in  terms  of 
it  His  eldest  son,  Sir  Alexander,  a  minor,  was 
served  heir  to  him,  and  thereafter  did,  with  con- 
sent of  his  guardians,  give  notice  to  Sir  John,  in 
terms  of  the  award,  to  receive  at  the  ensuing  term 
of  Whitsunday  the  aforesaid,  sum  of  90,000  merks. 
At' that  term,  however,  the  guardians  insisted  that 
it  was  not  safe  for  them  to  pay  the  money,  as  they 
alleged  that  Sir  John's  estate  was  encumbered  witii 
debt,  and  that  a  variety  of  real  diligence  had  been 
led  agmnst  it  They,  tfierefore,  offered  a  bond  in- 
iitead  o£  the  money,  but  this  was  refused. 
-  They  then  brought  an  action  of  declarator,  to 
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i^^g*      have  it  found  that  the  aforesaid  clause  of  redemp— 


SIR  J.  HOME  tion  was  sufficient  to  entitle  Sir  Alexander  to  re— 
SIB  J.  HOMB.  deem  the  lands. 

Pending  this  suit.  Sir  Alexander  died  in  minority. 
His  brother,  (the  appellant,)also  a  minor,  being  serv- 
ed heir  to  him,  did,  with  the  consent  of  his  guardi- 
ans, revive  the  action,  and  prayed  that  he  might  be 
allowed  to  amend  the  libel,  by  adding  the  following 
conclusion :  *^  That  upon  paying  the  money  in- 
<<  to  the  Court  of  Session  the  lands  might  be  found 
«  redeemed,  and  the  defender  cnrdained  to  clear 
<<  the  lands  of  the  incumbrances  which  he  had 
**  made  thereon,  and  to  convey  to  the  pursuer 
"  in  terms  of  the  award.*' 

It  was  objected,  however,  that  the  ten  years  had 
expired  since  the  date  of  the  decree,  and  that  the 
clause  of  redemption  was  therefore  void,  and  the 
Lord  Ordinary,  (11th  February,  1738,)  "Found 
"  the  order  of  redemption  void,  and  found  the  pur- 
*'  suer  could  not  amend  his  libel  by  adding  the 
"  conclusion  above-mentioned,  the  ten  years  with- 
"  in  which  the  lands  were  redeemable  being  elaps- 
"  ed,  and  assoilzied,  leaving  it  to  the  pursuer  to 
**  insist  in  any  other  process  as  accords  of  law.** 

His  Lordship  afterwards  *^  adhered,  reserving  to 

the  pursuer,  when  a  proper  order  of  redemption 

was  used,  and  declarator  brought,  to  insist  upon 
"  any  reasons  competent  of  the  law,  why  his  re- 
"  demption  is  not  excluded  by  the  lapse  of  ten 
"  years.'' 

The  Court  adhered. 

Sir  John  (the  appellant)  and  his  guardians  then 
raised  a  new  action,  setting  forth  that  he  had  been 
disabled  from  performing  his  part  of  the  awards  as 
the  lands  stood  encumbered  with  the  respondents 
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d^tB^  and  prf^jring.  to  have  it  found  that  he  was  ep-      xy39. 
titled  to  redeem  the  lands,  notwithstanding  the  sie  j.  home 
lapse  of  the  ten  years,  upon  payment  of  the  90,000  „jj ,.  homb. 
merks  into  the  Court  of  Session^  subject  to  the  di- 
r^on  of  the  Court 

On  the  report  of  the  Lord  Ordinary,  the  Court 
{8d  February,  1739)  *  found  that  there  was  no 
/pla^enowfor  this  declarator,  and  therefore  as- 
'scHlzied^' 

The  appeal  was  brought  from  this  interlocutor.   Entered 

Pleaded  far  the  Appellant  c-^A  security  of  the  ^^^^^^  ^^^®' 
nature  of  that  which  was  given  to  the  respondent 
18  both  in  equity  and  by  the  law  of  Scotland  re- 
deemable, notwithstanding  the  specified  term  has 
dapsed,  untU  a  decree  is  obtamed  in  an  action  of 
declarator  that  the  term  of  redemption  is  expired. 

In  the  circumstances  of  the  case,  the  respondent's 
estate  being  encumbered  with  debts  and  real  dili- 
gence, it  would  have  been  unsafe,  for  the  minor  or 
his  guardians  to  have  paid  the  money,  as  it  was  not 
in  the  power  of  the  respondent  to  graiit  a  renun- 
ciation. It  was  thus  in  consequence  of  circum- 
stances imputable  to  him,  that  the  redemption  was 
not  made,  and  it  would  be  against  all  equity  to  al- 
low him  to  take  such  an  advantage  of  the  minor 
under  colour  of  non-performance,  when,  in  fact, 
the  non-performance,  was  owing  to  hijs  own  situa- 
tion. 

Pleaded  for  the  Eespondent: — By  the  decree 
pronounced  in  the  former  action,  reserving  Uberty 
to  the  appellant  **  to  insist  upon  reasons  competent 

of  the  law  why  his  redemption  is  not  excluded 

by  the  lapse  of  ten  years,"  the  right  of  redemp- 
tion is  made  to  depend  upon  his  using  a  proper 
order  of  redemption,  and  as  no  such  order  has  been 


17S9* 

SIR  J.  HOME 

V. 
SIR  J.  HOMI. 


264    CASES.  ON  APPEAL  FEOM  SCOTLAND. 

made,  the  point  now  insisted  on  by  the  appdlant  is 
resjudkaku 

«"•  The  case  of  the  respondent  is  different  from 

iiat  of  a  common  wadsetter,  and  entitles  him  to 
insist  upon  the  strict  performance  of  eveiy  form 
which  ^Pitas  made  incumbent  on  the  debtor^ 

If  the  redemption  money  had  been  paid  up  or 
consigned,  there  would  have  been  no  difficulty  in 
granting  the  renunciation,  because  the  respondent 
would  diereby  have  be^n  enabled  to  pay  all  his 
debts,  and  to  have  cleared  his  estates  fiom  the  di« 
ligences  which  affected  them. 
Judgment,  After  hearing  counsel,  ^*  It  is  ordered  and  ad- 
May  «3>i7S9.  ^^  j^^g^  that  the  interlocutor  complained  of  in  the 

<<  said  appeal  be,  and  the  same  is  hereby  reversed  ; 
**  and  it  is  hereby  declared  that,  upon  the  particu« 
'<  lar  circumstances  of  this  case,  the  appellant  is 
**  entitled  to  redeem  the  Ifmds  in  question ;  and  it 
**  is  further  ordered,  that  the  said  Lords  of  Sesaloil 
*'  do  give  such  directions,  touching  the  said  rte- 
**  demption  and  the  terms  thereof,  and  the  recon- 
<<  veyance  of  the  said  estate,  as  shall  be  agreeable 
"  to  justice  and  equity.'' 

For   Appellant,   Ch.  AreskinCf    W.   Murra^^ 

A.  Hume  Campbell. 
For  Respondent,  John  Brownings  Ch.  Gordon. 
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1740. 

rULLERTOK 

V, 

KINLOCH. 


"William  Fullerton,  et  aUi^        Appellants  ; 
David  Kinloch,  -  Respondent 

18/A  Feb.  1740. 

FoBEiON.*— Succession.— HsiR  and  Executor. — A  simple 
contract  debt  incurred  in  England^  though  in  that  country 
not  affecting  the  heir  of  the  debtor^  may  be  the  ground  of  af- 
fecting his  landed  estate  in  Scotltod. 

Costs.— L.  100  given  to  respondent. 


[Clerk  Home,  No.  125.  Elchies  voce  Succession,  No.  6.     Fol. 
Diet.  I.  p.  319.  Mor.  Diet.  p.  4456.  Brown's  Supp.  V.  p.  67O. 


William  Fullerton,  a  Scotsman  by  birth,  died  No.  52. 
domiciled  in  London,  after  having  contracted 
debts  there,  consisting  principally  of  the  contents 
of  a  promissory  note  for  L.lOO,  and  some  debts  on 
account  These  debts  were  assigned  to  the  re- 
spondent, Mr.  Kinloch,  who  brought  an  action 
against  Fullerton's  children  for  payment,  and 
charged  the  eldest  son,  (the  appellant,)  to  enter 
heir  to  his  father,  to  an  heritable  bond  in  Scotland 
for  L.4000. 

The  heir,  inter  aiia^  pleaded,  that  the  debts  were 
contracted  in  England,  where  simple  contract  debts 
do  Jiot  affect  the  heir  or  heritage,  unless  expressly 
mentioned^  but  only  the  executor  and  personal 
estate ;  and,  therefore,  that  they  could  not  aifect 
the  heir  or  estate  in  Scotland,  for  that  the  question 
must  be  decided  by  the  lex  loci  contractus. 

Answered. — It  is  of  no  importance  what  may 
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1740.  be  the  law  of  England,  for  it  is  the  law'^oT 
puLLEBTON  Scotland,  which  must  be  the  rule.  By  this  law, 
^'  all  debts,  wherever  contracted,  may,  by  the  dili* 
gence  of  the  law,  be  made  to  affect  both  the  real 
and  personal  estate,  the  heirs  having  relief  according 
to  the  nature  of  the  several  debts  and  estates.  And 
by  the  known  maxims  of  l^w,  not  only  succession 
to  lands,  but  competitions  between  rights  and  in- 
cumbrances upon  lands,  are  to  be  determined  #e- 
cundum  legem  loci^  where  the  subject  is  situated, 
this  being  the  only  rule  in  the  Court,  from  which 
decrees  concerning  such  real  estate  can  receive  ex- 
ecution. 

The  Lord  Ordinary  (Elchies)  repelled  the  de- 
fence, and  sustained  the  claim  of  the  respondent^ 
(Dec.  8, 1738,)  and  the  Court  adhered,  ( July I7S9.) 
Entered  The  appeal  was  brought  from  thesef  interlocu- 

^®^-  ^'        tors 

Judgment^        ^After  hearing  counsel,  **  It  is  ordered  and  ad- 
Feb.  13, 1740. ,,  ju^iggjj  that  the  interlocutor  complained  of  be 

''  affirmed,  and  that  the  appellants  do  pay  to  the  re- 
*^  spondent  the  sum  of  L.lOO  for  costs  in  respect 
"  of  the  said  appeal." 

For  Appellants,  fF.  Noel^  J.  Erskine. 

For  Respondent,  Ch.  Areskinet  W.  Murray. 
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Sir  James  Cunningham,  of  ManeO^^^^^ .     ""^£"J 
craig,         ....         J  ^^    ' 

Captain  John  Chalmer  of Gadgirth,  ^ 
and  the  Earls  of  Loudon,  and  >Ite9pondents. 
Stair,  and  Colonel  Dalrymple,  J 

^Ath  March,  1740. 

Vboov^A  proof  taken  in  virtue  of  a  diligence  from  the  Court 
of  Session,  in  the  course  of  a  submission^  which  came  to  an 
end  without  any  decreet-arbitral  being  pronounced^  admitted 
in  the  particular  circumstances  of  the  case^  in  a  subsequent  li- 
tigation between  the  same  parties^  the  power  of  re-examining 
the  witnesses  being  reserved. 

pROCBBS — Appeal  .'—The  Court  of  Session  having  (by  an  inter- 
locutor not  appealed  from)  refused  to  make  certain  persons 
parties  to  a  dependingaction^— -it  was  found  to  be  incompetent 
to  call  them  as  parties  in  the  House  of  Lords^  in  an  appeal 
from  the  final  judgment  in  the  action. 


[^Elchies  tjoce  Proof,  No.  1.     Fol.  Diet.  II.  p.  849-     Mor.  Diet. 

p.  14044.;] 


The  appellant  and  Captain  Chalmer,  (one  of  the  No.  58. 
respondents,)  having  submitted  certain  points  in 
dispute  between  them  to  arbitration,  it  became  ne- 
cessary to  examine  witnesses  in  the  cause  ;  but  as 
the  arbiters  had  no  authorit}'  to  compel  the  ap- 
pearance of  witnesses,  the  Court  of  Session,  upon 
application  being  made  to  them,  made  an  or- 
der  for  witnesses  to  attend,  and  be  examined 
upon  oath  before  the  sheriff  of  Ayrshire.  Several 
witnesses  were  accordingly  brought  forward  by  the 
respondent,  and  examined  by  the  sheriff)  and  their 
depositions  taken  down  in  writing ;  but  the  ar- 
biters,  not  being  agreed  in  opinion,  did  not  pro- 
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V^'   ■    nounce  any  award  within  the  time  limited  by  th^ 
cuNKiKOHAM  (Jeed  of  submission,  and  the   case  having 
CHALMEB,    again  before   the   Court  of  Session,   the  r 
*^'        dent  presented  a  petition,  praying  that  these  d 
positions  might  be  admitted  as  evidence.  Upon 
vising    this    petition    with   answers,    the   Cour 


tifj  • 


(Jan.  20, 1733,)  *  in  respect  it  was  not  alleged  tha. 

*  any  of  the  witnesses  examined  before  the  arbiter^s 

*  were  dead,  or  out  of  the  country,  refused  the 

*  sire  of  the  petition.* 
But  upon  advising  a  second  petition  with  an- 
swers, their  Lordships  found,   (Nov.  27f  1733,) 

That  the  probation  taken  before  the  arbiters 

ought  to  be  admitted  as  evidence,  so  far  as  the 
**  same  is  habile,  and  concluding  upon  the  matter 
"of  it*' 

And  by  another  interlocutor,  (Dec.  15,  1733,) 
they  "  adhered  to  their  former  interlocutor,  with 
**  this  explication,  viz.  That  as  to  living  witnesses, 
**  4hey  may  be  examined  at  the  desire  of  either 
"  party." 

A  petition  praying  the  Court  to  find,— *that  the 
testimonies  of  such  of  the  witnesses  then  living,  as 
the  appellant  shall  think  fit  to  repudiate,  are  not  to 
be  sustained  as  evidence — was  refused  without  an- 
swers. 
Entered  The  appeal  was  brought  from  these  interlocu- 

^        tors  of  the  27th  Nov.  and  15th  Dec.  1733,  and 
others  in  the  cause. 

.  Pleaded  for  the  Appellant :— The  authority  of 
arbiters  is  founded  only  upon  the  consent  of  par- 
ties, which  impUes  this  condition,  that  an  award 
must  be  pronounced  on  the  matters  in  dispute,  and 
can  have  no  operation  if  such  award  do  not  follow ; 
and  in.  the  present  case,  as  the  arbiters  did  not 
give  any  award,  their  authority  ceased,  and  the 
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parties  could  not  be  bound  by  the  examinations  taken      1740. 
by  them.  Arbiters,  moreover,  are  not  bound  by  the  cdnninobam 
(Mrdinary  rules  of  law,  and  oflen  examine  witnes-   chalmeb^ 
ses,  who  would  not  be  admitted  in  a  court  of  law,       ^*^* 
reserving  to  themselves  to  consider  what  credit 
ought  to  be  given  to  such  testimony. 

\nien  it  is  intended  that  the  evidence  taken  be- 
fore  arbiters  should  be  afterwards  received  in  a 
c^ourt  of  judicature,  express  provision  is  made  for 
in  the  bond  of  submission,  which  shows  that 
e  ordinary  rule  is  against  the  admission  of  such 
-vidence. 

The  evidence  can  never  be  said  to  be  the  best 
df  its  kind  that  could  be  had,  when  the  witnesses, 
ho  were  alive,  were  not  re-examined  in  Court. 
I^No  argument  on  this  point  appears  for. the  re- 
kjpondent  in  his  appeal  case.  3 

After  hearing  counsel  upon  this  point,  *  It  is  de-  Judgment, 
'"  clared,  that  the  said  proof  taken  under  the  sub- JJ^^^ 
^  mission  to  arbiters,  having  been  in  some  degree 
=  authorized  by  the  Court,  by  granting  diUgence  for 
^  summoning  the  witnesses  to  be  examined  before 
^  the  sheriff  of  Ayr,  and  the  appellant  having  ac- 
^  quiesced  so  long  under  the  interlocutors  touching 
^  this  point,  the  said  interlocutors,  so  far  as  they  re- 
^  late  thereto,  ought  to  be  affirmed  ;  and  it  is  there- 
^  fore  ordered  and  adjudged  that  the  same  be  af- 
^  firmed.' 

In  the  course  of  the  proceedings  in  the  Court  of 
Session,  application  was  made  by  Sir  James  Cun- 
Tiingham,  to  have  the  Earls  of  Stair  and  Loudon,  and 
Colonel  Dalrymple  made  parties  to  the  action  at  his 
instance,  although  they  had  not  been  summoned 
originally  j  and  the  Court  (February  24,  1732)  ad- 
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1740.      mitted  "  them  to  be  parties  to  the  cause,  and  al- 


cuNNiwGHAM  ^*  lowcd  them  to  be  heard  for  their  interests,"  but 
CMALMER^   upon  advising  a  reclaiming  petition   for   Captain 
*^       Chalmer  with  answers,  they    "  refused  to  admit 
"  them  as  parties  in  the  cause."     (8th  June.) 

This  interlocutor  was  not  appealed  from.  But 
Sir  James  afterwards  endeavoured  to  make  them 
parties  in  the  House  of  Lords,  by  serving  them  with 
the  order  for  giving  in  answers,  and  insisted  that  they 
ought  £o  have  been  made  parties  by  the  Court  of 
Session.  It  was  objected,  that  as  they  had  not 
been  made  parties  in  the  Court  of  Session,  which 
had  even  refused  to  hold  them  as  such,  whatever 
was  done  in  that  Court  must  be  held  as  to  them, 
res  inter  alios  acta.  The  appeal  could  not  be  car- 
ried beyond  the  cause  appealed,  neither  was  it  the 
custom  of  the  House  of  Lords  to  hear  and  de- 
cide upon  the  rights  of  persons,  who  had  not  been 

heard  on  the  merits  of  the  case  in  the  courts  be- 
low. 

Judgment,         After  hearing  counsel,  ^^  It  is  ordered,  that  the 
March  24,      „  ^^j  j  appeal  as  to  the  said  Earls  of  Loudon  and 

"  Stair,  and  Colonel  Dahymple,  be  and  is  hereby 
"  dismissed." 

For  Sir  James  Cunningham,  Ch.  Areskinej  AL 
Lockart. 

For  Captain  Chalmer,  W.  Noely  W.  Murray. 

For  the  Earls  of  Loudon  and  Stair,  and  Colonel 
Dalrymple,  Js.  Ershine. 
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ElBL  OF  SEL- 
KIRK 


John,  Earl  of  Selkirk,      -    -    -  AtypeUant ;  ^• 

James,  Duke  of  Hamilton  and  1  «       ndent       hamiltoiT. 

Brandon, J        ^^ 

et  e  contra. 

3d  April  1740. 

Sucob88ion.—.Hbritaos.— Conquest.— What    held    to    fall 
under  conquest. 


I^Elchies^  voce  Heritage  and  Conquest^  No.  3. — Brown's  Supp.  V. 

p.  684.] 


William,  Duke  of  Hamilton,  had  issue  by  Anne  No.  54. 
his  duchess — James,  (aflerwards  Duke)  ;  Charles, 
created  Earl  of  Selkirk ;  John,  his  third  son,  and 
several  other  children. 

Charles,  Earl  of  Selkirk,  died  in  March  1739 
leaving  considerable  heritable  property.  His 
moveable  estate  was  carried  by  his  last  will  and 
testament  The  heritable  property  was  of  various 
kinds.     It  embraced, 

1.  Lands  which  he  had  purchased,  taken  to  him- 
self, and  his  heirs  and  assignees  whatsoever.     In 

some  of  these  lands  he  had  been  infefl,  in  others 
not 

2.  Adjudications,  (with  the  same  destination)  in 
which  he  was  not  infeft. 

S.  Heritable  bonds,  on  which  infeftment  had 
followed. 

4.  Heritable  bonds,  on  which  infeftment  had 
not  followed. 
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1740.  5.  Bonds  secluding  executors. 

EiiEL  ov  8Ei-      6-  Bonds  of  corroboration  (secluding  executors) 

*^^**  of  two  kinds.  1  st.  Bonds  corroborating  the  debts 
DUKE  OF  contained  in  the  heritable  bonds  and  accumulating 
the  arrears  of  interest  into  principal  sums ;  and^ 
Sdly,  Bonds  corroborating  the  debts  contained  in 
the  moveable  bonds,  and  accumulating  the  arrears 
contained  in  these  into  principal  sums. 

7*  Lands  conveyed  in  trust  for  the  said  £arl» 
upon  which  infeftment  had  followed  in  the  name 
of  the  trustee  ;  and  heritable  bonds  also  in  trust, 
and  in  which  the  trustee  had  likewise  been  infeft  in 
his  own  name. 

8.  The  superiorities  of  the  lands  of  Balgray  and 
Mosscastle.  The  property  of  these  lands  had  been 
contained  in  an  entail  made  by  Duke  William  and 
his  Duchess,  in  favour  of  the  Earl,  and  the  heirs 
male  of  his  body,  whom  failing,  to  John  the  entail- 
er's third  son.  This  deed  contained  a  power  of  revo- 
cation, and  had  not  been  delivered.  The  Earl 
had  purchased  the  property  of  these  lands  from 
the  vassal  and  subvassals,  and  obtained  procurato- 
ries  for  resigning  them  to  himself,  ad  perpetmam 
remanentiam.  The  procuratory  for  resigning  Bal- 
gray was  not  executed,  but  that  for  resigning  Moss-  - 
castle  was  executed. 

9*  The  teinds  of  the  lands  of  Crawford  Lyndsay^^ 
of  which  he  had  obtained  a  grant  from  the  crown 
himself,  and  his  heirs  and  assignees  whatsoever,  an( 
in  which  he  was  infeft.  The  lands  themselves  hadB 
been  contained  in  the  entail  of  Duke  William  above^ 
referred  to. 

Upon  the  death  of  Earl  Charles,  a  competition 
arose  between  his  younger  brother,  John,  then  Earl 
of  Selkirk,  (the  appellant)  and  his  nephew,  James, 
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l^uke  of  Hamilton,  (the  respondent)  son  and  re-  i 
presentative  of  his  elder  brother.     The  former  was       kikk 
served  and  retoured  heir  male  general  of  line  to        ^' 

"  «^  DUKE  OF 

the  said  Earl.    The  latter  was  served  and  retoured   Hamilton. 
general  heir  of  conquest 

The  Lord  Ordinary  (Elchies)  pronounced  an 
interlocutor,  (July  27, 1739,)  containing  substan- 
tially the  following  findings. 

« 1.  That  the  lands,  which  the  late  Earl  liad 

*  purchased  and  in  which  he  had  been  infefl,  de- 

*  volved  to  the  Duke  of  Hamilton,  as  heir  of  con- 

*  quest. . 

*  2.  That  the  Duke  as  heir  of  conquest  had 
'  also  right  to  the  dispositions  and  adjudications  of 
'  lands  acqiiired  by  the  deceased,  although  infefl- 

*  ment  had  not  followed  on  them. 

*3.  That  he  had  right  to  the  heritable  bonds 

*  acquired  by  the  deceased,  upon  which  infeftment 

*  had  followed. 

*  4.  That  he  had  also  right  to  those  which  con- 
'  tained  a  clause  of  infeftment,  although  infeftment 
'  iiad  not  followed. 

*  5.  That  the  right  of  succession  to  the  bonds 
Secluding  executors,  and  which  contained  no 
Cilause  of  infeftment,  descended  to  the  Earl  of 
Selkirk,  as  heir  of  line. 

*  6.  That  the  bonds  of  corroboration  (secluding 
Executors)  did  not  alter  the  right  of  succession  to 
^Cilie  original  bonds  as  to  the  principal  sums,  and 
"that  therefore  those  corroborating  the  debts  con- 
tained in  the  heritable  bonds,  devolved  to   the 
^uke,  as  heir  of  conquest,  but  that  the  bonds 
accumulating  the  arrears  due  on  these  into  prin- 
cipal  sums,    and  also   those   corroborating  the 

*  debts  contained  in  the  moveable  bonds,  descend- 
ed to  the  Earl  of  Selkirk,  as  heir  of  line. 

VOL.  I.  T 


^4         CAWS  Ol^  AFP«Ai^  F&OM  ac^Tf^if. 

^y^-  '  7*  That  the  succession  to  the  l^fluds  a^d  toi^ 

lAEL  OP  siL-  <  table  bonds  conveyed  in  trust  fell  to  f^ie  Diike^ 
"""^       *  as  heir  of  conquest 
DUKE  OF        (  3^  That  the  light  of  succession  to  the  lands  of 

HAMILTON*         -Tfc    -I  "1 

*  Balgray,  ^descended  to  the  £arl  of  SeUurk,  as  h^ 

*  of  investiture  of  the  superiority. 

*  9«  That  the  succesMpn  to  Mpss  C^sl^  deyolved 

*  to  the  same  heir. 

'  10.  That  the  right  of  succession  to  ttie  triads 

*  of  the  lands  of  Crawford  Ly^dsay  desceiidje4  to  the 
^  Earl  of  Selkirk,  as  heir  to  the  l^nds  theoiselY^-' 

The  Lords  adhered,  (10  January,  1740.) 
Entered  15th      An  appeal  was  lirought  by  the  £)arl  of  Selkirk 

January  1740.  g,^^    ^j^^  j^j^  q^  q^^    ^^^  ^  y^  fcaduig^  flbove 

recited,  and  from  that  part  of  th^  6th  fiqding^  which 
determines  that  the  bond^  of  corrobpraf^  do  iiot 
alter  the  right  of  succession  to  ^  original  bonds, 
as  to  the  principal  surp  therein  coi:)taine(jl,  and  ^hat 
the  same  fall  to  the  heir  of  conqq^. 
Entered  25th  A  cross  appeal  was  brought  jby  the  Duke  of 
January  1740.  Hamilton,  from  the  5th  firi(}ing,  from  part  of  the 

6th,  and  from  the  8th,  9th,  and  10th  findings. 

ON  THE  ORIGINAL  APPEAL. 

Pleaded/or  the  Appellant  :^^Aa  to  the  first  fipd- 
ing, — heirs  of  conquest  can  (wdy  come  iq  where  no 
other  provision  is  made  fop  t;he  succession.  In  the 
present  case,  they  are  cpt  out  by  the  destinfitipn  to 
the  "  heirs  whomsoever  of  the  granter,*' 

As  to  the  second  finding, — ^where  no  infeftment 
has  been  taken,  there  is  no  rpoiq  for  the  heir  of 
conquest  By  the  88th  chapter  of  Quoniam  attack- 
iamentOf  by  which  the  law  of  conqu^t  wa3  intro- 
duced, he  is  only  entitled  tp  l^nds  in  which  the 
ancestor  died  seized. 


DUKE  OF 
HAMILTON. 
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As  to  the  third  finding,*-4ieritable  boAdB  can--       ^^^- 
not  be  BSflimilated  to  lands  or  teneoientSi  even  ^^^^  ^^  ^b^* 
where  infeftment  has  followed  on  them  :  neither^         v. 
a  fortiori^  can  tiiey  he  so  assimilated  where  there 
has  been  no  infeftment    In  tiiis  case  they  are  mere 
personal  securities  for  mcmey  lent    The  cases  re- 
ferred to  do  not  applyi  there  having  been  there  no 
destination  to  heirs  whatsoever^ 

As  to  the  7th  finding,  with  regard  to  the  lands 
and  heritable  bonds  which  were  vested  in  the  per- 
son of  trustees,— there  was  a  bare  ri^t  of  action 
against  the  trustees  in  the  Earl  of  Selkirk ;  and 
this  cannot  in  any  shs^e  be  considered  as  con- 
quest 

As  to  that  part  of  the  6th  finding,  which  deter- 
mines that  the  bonds  of  corroboration  do  not  alter 
the  right  of  succession  to  the  original  bond, — ^it 
^ras  argued,  1st,  that  the  terms  of  these  bonds  of 
corroboration,  being  the  last  destination,  must  re- 
gulate the  succession,  and,  therefore,,  although  the 
original  bonds  might  go  to  the  heir  of  conquest, 
the  latter  bonds  (secluding  executors)  must  go  to 
the  heir  of  line,  and,  as  they  include  the  heritable 
bonds,  they  must  also  regulate  the  succession 
of  these  y  and,  2dly,  that  the  same  words  can- 
not in  the  same  destination  imply  two  diffe- 
rent meanings,  which  would  be  the  case  here, 
if  the  destination  were  to  carry  the  arrears  of 
interest,  and  the  principal  sums  contained  in 
die  moveable  bonds  to  the  heir  of  Une,  and 
the  principal  sums  of  the  heritable  bonds  to 
the  heir  of  conquest  It  was  clearly  intended  to 
give  the  former  to  the  heir  of  line,  and  the  same 
intention  is  to  be  presumed  with  regard  to  the 
latter.   3dly,  The  words,  "  without  prejudice  to  the 
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^^^'       former  bonds,*'  (which  had  been  used)  are  "^ords 
BAIL  OP  SKL-  of  common  style,  and  are  only  employed  to  pre- 

V.  vent  the  former  security  from  being  impaired. 
hYmiItok.  P^f^dfor  the  Respondent:— As  to  the  first  find^ 
ing, — ^there  is  nothing  more  certain  in  the  law  of 
Scotland,  than  that  lands  purchased  by  a  person  in 
which  he  has  died  infeft,  and  which  contain  no  par- 
ticular destination,  devolve  to  the  heir  of  conquest 
The  2d,  Sd,  and  4th  findings,  proceed  upon 
the  same  principles.  By  the  law  of  Scotland^  the 
elder  brother,  as  heir  of  conquest,  succeeds  to  his 
immediate  younger  brother  in  all  real  and  heritable 
estate  which  the  younger  brother  has  acquired  or 
purchased — not  only  in  lands,  but  in  all  such  otiier 
rights,  whereupon  infeftment  has  followed  or  may 
follow.  This  is  the  opinion  of  Craig,  Hope,  Stair, 
Mackenzie,  and  others,  and  there  are  various  de- 
cisions to  the  same  effect,  Robertson  v.  Lord  Hal- 
kertoun,  7th  July  1675,  (Mor.  5605)  A.  v.  B. 
21st  July  1676,  (5608)  A.  v.  B.  29th  Feb.  I677, 
(5608)  Andersons,  28th  June  I677,  (5609)  Credi- 
tors of  Menzies,  8th  Dec.  1738,  (5614.) 

It  is  a  mistake  to  say  that  this  distinction  be- 
tween heirs  of  line  and  heirs  of  conquest  was  in- 
troduced by  Quon.  attack.  It  was  introduced  by 
custom,  and  not  by  statute ;  and  indeed  it  is  so 
stated  in  a  former  part  of  that  work  ;  but  the  book 
itself  was  never  considered  as  authentic,  or  entitled 
to  legal  authority.  It  was  never  received  as  a  col- 
lection of  Scots  statutes,  and  has  only  been  re- 
garded as  containing  notices  of  some  ancient  cus- 
toms. 

•  There  are  a  variety  of  instances  where  the 
brieves  issuing  out  of  the  chancery  of  Scotland^ 
direct  the  Shenfl^  or  Bailies  to  serve  the  persons 
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heirs  of  conquest  in  general,  and  they  are  so  re-       ^^^' 
toured.     This  shows  that  the  heir  of  conquest  is  ^^a^  or  sel- 

KIB.V 

«ititled  to  heritable  rights  on  which  infeftment  has         . 
not  foUowed.  ^^"  ^' 

HAMILTOK. 

With  regard  to  the  lands  and  heritable  bonds 
conveyed  in  trust, — ^the  beneficial  interest  in  these 
must  go  to  the  same  person  to  whom  the  lands,  if 
directly  conveyed,  would  have  gone.  Had  the 
Earl  taken  these  rights  in  his  own  name,  they  must 
have  gone  to  the  Duke  as  heir  of  conquest,  and 
taking  them  in  the  name  of  trustees  does  not  alter 
the  nature  of  the  estate ;  and  as  the  estate  goes  to 
the  heir  of  conquest,  he,  and  he  only,  is  entitled 
to  bring  an  action  to  have  them  conveyed  to  him. 

With  regard  to  that  part  of  the  6th  finding  which 
determines  that  the  bonds  of  corroboration  do  not 
alter  the  nature  of  the  original  heritable  bond, — al- 
though the  late  Earl  thought  fit  to  take  a  new 
bond  for  payment  of  all  the  money  due,  this  by  no 
means  altered  the  nature  of  the  original  bonds, 
which  are  heritable,  and  contain  clauses  of  infeft- 
ment, and  undoubtedly  go  to  the  heir  of  conquest 
The  only  design  of  taking  such  new  bonds  was  to 
convert  the  interest  irtto  a  principal  sum.  The 
bonds  accordingly  bear  to  be  *  without  prgudice 
*  or  innovation  of  the  former  securities,'  and  it 
would  therefore  be  contrary  to  the  express  words,  as 
well  as  to  the  plain  intention  of  the  parties,  to  make 
these  bonds  alter  the  succession  of  the  original  he- 
ritable bonds. 

ON  THE  CROSS  APPEAL. 

I 

Pleaded  for  the  Appellant^  (the  JDuke  ofHamtU 
tonJ:'^As  to  the  last  part  of  the  sixth  finding, — as 
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1740.      the  bonds  secluding  executors,  wca:^  fmrchased  by 
■ARL  OF  8EL.  the  late  Earl,  and  are  made  b^table  by  Hmlmte^ 

^T  they  ought  to  go  to  the  proper  heir  in  acqwml 
iwK«  OP  heritable  rights,  the  heir  of  conquest..  Tbci  bcHuk 
of  corroboration  are  also  in  the  saaie  wi^  eon- 
quest  and  heritable,  and  moreover  tine  8mm  is 
them  are  made  accessory  to  the  original  cafdtal 
sums,  which  have  been  found  to  devolve  to  the 
heir  of  conquest,  and  these  ou^t  also  to  have 
been  found  to  devolve  upon  the  same  heir. 

As  to  the  objection  that  the  heir  of  conquest  is 
onfy  entitled  to  lands  and  suc^  hmtable  auhjectSi 
upon  which  infeftment  eidier  has  foHoiw»it  or  magr 
follow,— i-it  is  answered,  that  in  the  cases  of  heir* 
ship  moveables,  tacks,  &c.  which  are  either  ge- 
nially moveable,  or  not  of  a  permanent 
these  have  not  been  held  to  fall  under  conqiieal^K^lf^ 
being  taken  up  without  service;  whereas  in 
case  of  bonds  secluding  executors— these  beidg  ren-. 
dered  heritable  by  statute*— a  service  is  ilecessafy/ 
in  the  same  manner  as  in  the  case  of  bonds  bear-" 
ing  a  clause  of  infeftment,  and  of  conseqoaice 
likewise  to  the  hdr  of  conquest. 

As  to  the  8th  and  dth  findingi^  with  regaffd 
the  lands  of  Balgray  and  Moss  Castib,— -those 
ing  purchased  by  the  late  Earl,  and.  the 
tion  to  them  to  his  heirs  and  assignees^  oughts, 
well  as  the  other  conquest  estate,  to  descend  to 
heir  oS  conquest. 

The  superiority,  (the  entailed  estate,)  and  thi 
property  of  those  lands,  were,  by  the  feus  and  sul 
feus  which  had  been  made,  completely  separat^^^^ 
estates.  They  were  as  much  separated  from  the  en 
tailed  estate  as  any  other  lands  could  be ;  and 
such,  the  Earl  too4c  the  rights  to  himset^  bis 
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dM  asBigiieeSy  and  not  to  the  heirs  of  the  Entailed       i74p. 
estate.— As  to  the  property  of  the  lands  of  Balgiayi  earl  of  sel- 
tlMB  was  not  united  to  the  superiority  at  the  time  of      ^^^^ 
6ie  EarPs  dteth,  the  procuratory  of  resignation  not    ^^^^  ^^ 
havii^  Ibeen  executed,  and  thei^efore  must  descend 
ar  A  new  piurchase  to  the  heir  of  conquest 

With  regard  to  th^  propaly  of  Moss  Castle,  alL 
Aoi^  resignation  had  followed,  there  is  a  ctifference 
between  the  case  of  the  property  returning  to  the 
sc^erior  by  any  feudal'  casualty,  and  the  ca^  of  a 
voluntary  agreement  like  the  present^  v^here  the 
flsiqperior  purchases  back  the  feu.  In  the  fir^  c^e, 
the  Union  is  absolute,  and  the  ptoperty  (the  subal- 
tern right)  must  descend  according  to  the  destina- 
tion of  the  superiority;  but,  in  the  other  case,  al- 
dioogh  the  superior  has  united  the  property  with 
the  superiority,  he  retains  the  same  power  over  his 
^nrdhase  as  before  Ihe  union,  and  having  taken 
the  purchasle  to  his  heirs  and  assignees,  and  not  to 
Ae  heir  of  the  superiority,  it  must  also  descend  to 
the  heir  of  conquest 

With  r^ard  to  the  tithes  of  the  entailed  estates, 
aiAilar  arguments  apply,  viz.  that  as  tithes  of  lands^ 
are,  by  the  law,  deemed  a  separate  estate  frbm  the 
lands  themselves,  and  carried  by  separate  titles, 
aiiid  as  the  tithes  in  question  were  purchased  by  the 
late  Earl,  and  taken  to  him  and  his  heirs  male  what- 
soever, and  not  to  the  heir  of  the  entailed  estate, 
tiey  niust  d^cend  to  the  heir  of  conquest. 

•   Flisadedjbr  the  Me^pondent,  (the  Earl  ofSeU 

MnriJ : — ^Bonds  secluding  executors,  as  they  con- 

^tiain  no  obligation  to  infeft,  are  only  heritable  by 

'the  destination  of  the  proprietor :  the  succession 

%©  them  is  well  known  and  ascertained  in  the  law 
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1740.       of  Scotland,  and  they  cannot,  in  any  shape,  faQ 


KIRK 

V. 

DUKE  OF 

HikMILTON. 


likRL  OF  8EL-  under  the  denomination  of  conquest 

As  to  the  last  part  of  the  sixth  finding, — if  no 
bond  of  corroboration  had  been  taken,  the  arrears  of 
interest  would,  without  doubt,  have  gone  to  the 
executors ;  and  it  appears  absurd  to  say,  that 
they  are  made  descendible  to  the  heirs  of  con- 
quest, by  being  included  in  a  bond  which  has  al- 
ways been  held  as  descendible  to  the  heir  of  line. 

As  to  the  fifth  and  ninth  finding,— it  was  clearly 
the  EarPs  intention  to  consoHdate  the  property 
with  the  superiority ;  and,  in  the  case  of  Balgray, 
this  was  formally  done.  The  procuratories  of  re- 
signation are  not  in  the  usual  form,  but  are  taken 
in  such  terms  that  the  lands  should  remain  with, 
and  be  merged  in  the  superiority,  and  of  conse- 
quence descend  to  the  heirs  of  the  superiority. 

As  to  the  tenth  finding, — ^the  estate  of  Crawford 
Lyndsay  being  limited  by  settlement  to  the  heirs 
male  of  the  late  Earl,  whereby  it  was  admitted  that 
the  present  Earl  must  inherit  the  same ;  and  the 
teinds  being  in  like  manner  limited  to  the  late  EarPs 
heirs  male,  it  must  be  the  same  heir  male  who  suc- 
ceeds to  both. 

After  hearing  counsel,  "it  is  ordered  and  ad- 
"  judged,  that  the  several  interlocutors  complained 
"  of  be  aflSrmed.*' 


Judgment^ 

2d  April, 

ITiO. 


For  Appellants,  Ch.  Areskine,  W.  Murray. 
For  Respondents,  JF.  Hamilton^  Alex.  Loekhart. 
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BARL  OP 


LORD  GAR- 
NOCR»  &C 

George,  Viscount  Garnock,  et  alii,  Appellants ;       ^  J'; 
Earl  of  Glasgow,  et  alii,      -    -      Respondents. 

18th  April,  1740. 

Tailzie^ — Act  1685,  c.  22.— The  act  1685,  respecting  the  re- 
gistration of  entails,  applies  as  well  to  entails  made  prior,  as 
to  those  made  subsequent  to  its  date. 

The  fetters  of  an  unregistered  entail  not  having  been  inserted 
in  the  rights  and  infeftments  of  an  heir,  although  referred  to 
generally,  are  ineffectual  against  the  creditors  of  the  heir. 


[Elchies  ijocc  Tailzie,  No.  7-] 


This  case  arose  out  of  the  reservation  contained  in  No.  55. 
the  judgment  of  the  House  of  Lords,  in  the  ques- 
tion between  John,  Master  of  Garnock,  and  his 
tutor,  and  Patrick,  Viscount  of  Garnock,  and  his 
creditors.     (No.  34,  supra.') 

Viscount  Patrick,  (the  respondent  in  the  former 
case,)  possessed  the  estate  until  his  death,  without 
inserting  in  his  tities  the  fetters  of  the  entail,  and 
was  succeeded  by  his  eldest  son.  Viscount  John, 
who  made  up  titles  to  the  estate,  without  serving 
heir  to  his  father. 

The  creditors  both  of  Viscount  Patrick  and  of 
his  father,  then  brought  an  action  of  declarator 
against  Viscount  John,  and  the  other  heirs  of.  en- 
tail, to  have  it  found  that  the  entail  was  not  effect- 
ual against  them.  The  defences  were  the  same  as 
those  pleaded  in  the  former  action. 


^^^'  The  Lord  Ordinary,  (10th  Febmary,  1736,)  le- 

peUed  the  defences,  **  and  sustained  the  dedans 
**  tor,  at  the  instance  of  those  creditOfB  iriiose 
*^ltl\    **  ddrtB  were  contractdd  after  the  dUe  of  dte  act 


^  168^,  by  the  heirs  ^ose  fetoms  aad  mfeiliiieato 
**  did  not  exi^essly  contain  the  prcrfiibitory,  ini- 
**  tant,  and  resolutive  clauses  contained  in  the  en- 
'« tail''  And  the  Govt  adhered,  (July  15, 173&) 
entered  Upon  the  death  of  Viscount  John,  an  appeal  was 

'  brought  by  his  brother.  Viscount  George,  and  his 

tutors,  from  these  interlocutcnrs  of  the  10th  of  Feb- 
ruary, and  15di  oi  July,  1736. 
Pleaded  for  the  Appellants : — 1.  As  the  infeftments 
of  Viscount  John  and  Viscount  Patrick  ccmtained 
a  general  reference  to  the  fetters  of  the  entail,  this 
ought  to  be  as  effectual  as  the  actual  verbatim  in- 
sertion of  them,  because  third  parties  were  therid>y 
sufficiently  informed  of  their  existence,  and  ought 
to  have  been  upon  their  guard. 

2.  The  act  1685  could  only  have  been  intended 
to  regulate  entails  made  subsequent  to  the  date  of 
it :  for  there  are  no  directions  contained  in  it  re- 
lative to  entails  which  were  in  existence  at  the 
time. 

Pleaded  for  the  llespondents : — 1.  The  words 
of  the  act  are  express,  and  apply  to  all  entails  what- 
soever, viz.  That  the  omission  of  the  necessary 
clauses  in  the  rights  of  the  succeeding  heirs  shall 
import  a  contravention  against  the  heir  so  omit- 
ting, ^^  but  shall  not  militate  against  creditors  and 
^  singular  successors  contracting  bona  fide  with 
*•  "  such  heir.*' 

2.  If  there  were  any  doubt  whether  the  act  1685 
had  a  retrospective  effect,  it  would  be  cleared  up 
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by  the  act  1690,  c.  33,  which  enacts,  "  that  no       ^^^ 
«*  heirs  of  entail,  in  infeftments,  or  other  deeds  i-oed  oar- 
«*  affected  with  prohibkory,  imtaat,  and  resolutive    ^^^^   ^ 
**  clauses,  in  case  of  eolHraventicm  of  the  provision,     \^^  ^^ 
<<  shall  be  prejudged  bj  the  forfeiture  of  his  pre- 
<<  decessor,  pravidm^  tiie  right  of  taibm  be  rfgis- 
^  ttate^  tax^km  to'ihe^wt  qfPoirUament  1685.''    Afi 
this  statute  applies  generally  to  all  entails,  whether 
prior  or  subsequent  to  the  act  1685,  and  yet  does 
iiot  protect  those  which  are  not  registered  accord- 
ing to  that  act,  it  shows  that  all  entails,  without  re- 
gat d  to  their  being  made  prior  or  suJ^sequent  to 
the  act,  must  be  registered  conformaMy  to  it 

After  hearing  counsel,  ^^  it  is  ordered  and  ad-  Judgment, 
**  judged,  &c.  that  the  said  petition  and  appeal  be,    ^'    ' 
^  and  is  hereby  dismissed  this  House,  and  that  the 
•♦  said  interlocutor  of  the  Lord  Ordinary,  and  the 
**  said  adherence  thereto  by  the  Lords  of  Session 
**  be,  and  the  same  are  hereby  aflfirmed.'* 


For  Appellants,  C%.  Areskine,  W.  HdmUton, 
For  Respondents,  Alex.  Lockhart^  W.  Murray. 
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LOBD 
ASBC7THK0T 
V. 


John,  Lord  Viscount  of  Arbuth-'J 


•P0TTI8W00D.      jjoT  and  Others,  Creditors  off  ^      Unnijt  • 

William     Morison,    late    off    ^^ 
Prestongrange,  Esq.  deceased,   ^ 
John  Spottiswood  of  Spottiswood,  Be^pandenL 

9ad  April,  1740. 

Res  Judicata.— An  extracted  judgment  of  the  Court  of  Sessioii 
in  favour  of  a  pursuer  not  held  to  be  res  judicata,  on  the 
ground  of  its  having  been  obtained  by  ooUusian  on  the  part 
of  the  defender. 


No.  56.  Henry  Morison  conveyed,  by  an  ex  Jade  absolute 
assignation,  certain  bonds  and  securities  to  the 
late  Sir  Alexander  Morison  of  Prestongrange. 
the  same  date.  Sir  Alexander  granted  a  back-bond, 
declaring  that  the  object  of  the  assignation  was  to 
relieve  him  from  an  obUgation  he  had  entered  into 
jointly  with  Henry  Morison  for  the  payment  oi 
certain  annuities,  and  he  bound  himself,  upon  the 
death  of  the  annuitant,  or  upon  being  freed  from 
the  obligation,  to  pay  back  the  sums  contained  in 
the  bonds  assigned. 

It  was  provided  in  a  marginal  note,  that  in  case 
Henry  Morison  had  no  heirs  of  his  own  body,  the 
said  settlement  should  operate  only  to  secure  pay- 
ment to  Henry  Morison,  or  his  assignees,  of  one 
half  of  the  sums  so  assigned.  This  note  was 
signed  by  Sir  A.  Morison,  but  it  was  not  attested, 
nor  did  it  mention  the  writer's  name  or  designa- 
tion, nor  was  reference  made,  in  the  body  of  the* 
deed,  to  this  addition. 


8P0TTI1W00D. 
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Henry  Morison  had  no  heirs  of  his  body ;  but  he        ^^^- 
xmveyed  to  John  Spottiswood  in  March  I7OI,       ^°^ 

•^  '■'  ARBUTHNOT 

the  father  of  the  respondent,)  all  his  estates,  both  v. 
"eal  and  personal,  and  inter  alia,  the  back-bond 
ibove-mentioned.  After  Henry  Morison's  dieath, 
us  assignee,  John  Spottiswood,  (July  I7OI,)  raised 
m  action  against  WilUam  Morison,  the  son  of  Sir 
ilexander  Morison,  for  payment  of  the  above 
urns,  with  interest.  The  libel,  however,  was 
estricted  pro  loco  et  tempore^  to  the  sum  of 
.0,000  merks;  the  pursuer  admitting  that  one 
lalf  did  belong  to  the  said  William  Morison. 

In  defence,  William  Morison  pleaded  that  his 
ather  had  made  regular  payments  of  the  annuities, 
nany  of  the  vouchers  of  which  he  alleged  were  in 
lis  possession ;  and  that,  in  virtue  of  the  back- 
tK)nd,  the  half  of  the  sums  belonging  to  hun  was  in- 
tended  to  be  free  of  all  deductions. 

John  Spottiswood  then  insisted  that  the  condi- 
tion in  the  back-bond,  not  being  contained  in  the 
body  of  the  deed,  but  added  in  a  marginal  note, 
which  was  defective  in  the  statutory  solemnities, 
was  therefore  null  and  void ;  and  he  claimed  the 
whole  sums  contained  in  the  libel.  Considerable 
delay  took  place,  and  the  first  decision  upon  the 
effect  of  the  marginal  note  was  not  pronounced 
till  the  year  1719,  when  the  Lord  Ordinary  found 
(25th  November,)  *  that  the  marginal  note  in  the 

*  back-bond  not  being  signed  by  the  witnesses,  it 

*  cannot  be  probative.'  Willliam  Morison  reclaim- 
ed, and  pleaded  that,  as  it  had  been  produced  by 
the  pursuer  himself,  he  could  not  be  allowed  to 
claim  under  the  deed,  and  reject  the  condition. 

The  Lord  Ordinary  adhered,  (January  26,  I72O.) 
and  sustained  the  nullity  of  the  note ;  but  super- 
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^^^'       seded  giving  judgment  upon  the  otther  poiiit^«-^ow  ^ 


LORD       far  the  pursuer  could  be  allowed  to  make  that  ob- 

^""™        jection,  in  regard  the  back4K>nd  had  been  pro- 
woTTif  wcHw>.  ^^^  by  himself. 

In  17^4,  the  case  having  come  before  another 
Lord  Ordinary,  a  decree  in  absence  was  pronounc- 
ed for  the  whole  sums  contained  in  the  libeL 

William  Mcxrison  represented,  and  answers 
were  given  in,  and  the  case  having  been  caUed  in 
Court,  and  the  defender's  counsel  having  declined 
to  debate,  the  Lord  Ordinary  adhered*  and  the 
decree  was  extracted. 

Thereafter,  Mr.  Spottiswood  obtained  a  decree 
of  adjudication  in  absence,  and  he  afterwards  as- 
signed these  decrees,  and  the  sums  contained  in 
them,  to  his  son  John  Spottiswood,  (the  respond- 
ent) William  Morison  having  become  bankrupt, 
other  decrees  of  adjudication  were  obtained  by 
creditors,  among  whom  were  the  appellant^  who 
instituted  an  action  of  ranking  and  sale  of  the 
debtor's  estate.  In  this  process  all  the  creditors 
appeared. 

The  respondent  produced  his  decrees  of  consti- 
tution and  adjudication,  and  insisted  for  the  whole 
sums  contained  in  the  bond. 

The  other  creditors  (the  appellants)  objected  tQ 
the  decrees,  as  obtained  by  collusion;  and  in- 
sisted, (inter  alia,)  upon  the  effect  of  the  mar- 
ginal note. 

The  respondent  answered,  1st,  that  this  mar- 
ginal note  was  in  itself  null  and  void ;  and*  2dly, 
that  the  question  with  regard  to  its  vaUdity  was 
res  Judicata  by  the  interlocutor  of  the  26th  Janu- 
ary 1720. 

The  appellants  replied,  1st,  that  the  marginal 
note  was  evidently  written  by  the  same  person 
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lo  wrote  die  body  of  the  back'-bond,  and  was       '^^' 
filed  by  Sir  A.  Morison,  and  the  witnesses  to  ^aBtrTHNox 
s  deed  must  be  presumed  to  have  been  witness-         v- 
also  to  llie  note.     2dly,  That  the  respondent 
uld  not  challenge  the  conditions  contained  in 
I  own  title;  besides,  his  father  had  admitted  the 
lidity  of  die  marginal  note  in  the  original  pro- 
ss,  and  this  admission  could  not  now  be  retract- 
;  and, 

Sdly,  That  there  could  be  no  resjudicatOj  as  the 
cree  was  pronounced  in  absence,  and  must  have 
en  obtained  by  collusion ;  the  debtor^s  counsel 
.ving  declined  to  debate. 

The  Lord  Ordinary  sustained  the  objection  to 
B  marginal  note,  (12th  January  1734.) 
Afterwards,  upon  advising  a  representation  and 
swers,  the  Lord  Ordinary  reported  the  case  to 
e  Lords,  who  found,  (23d  November  J  734,) 
hat  the  question  with  respect  to  the  marginal 
lote  was  res  judicata.* 

Their  Lordships  afterwards  adhered,  (9th  Jauu- 
y  1735,)  and  the  Lord  Ordinary  found,  (28th 
ovember,)  that  the  adjudication  subsisted  for  the 
hole  sums  contained  in  the  bond. 
The  appeal  was  brought  from  the  interlocutors  Entered 
'the  12th  January  1734,  23d  November  1734,  ^'«i>- ^»> i^sp. 
id  9th  January,  and  28th  November  1735. 
AAer  hearing  counsel,  ^^  it  is  declared  that  the  Judgment, 
question  with  respect  to  Sir  A.  Morison  of  Pres-  f  ?^.^^"^' 
tongrange's  back-bond  ought  not  to  be  deemed 
resJudicatUt  by  reason  of  certain  circumstances 
o£  collusion  appearing  in  some  of  the  proceed- 
ings in  the  former  case  :  and  it  is  therefore,  or- 
dered and  adjudged  that  the  several  interlocu- 
tors complained  of  be,  and  they  are  hereby  re- 
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1740.       ^^  versed  ;  and  it  is  further  ordered,  that  the  said 

LORD       "  Lords  of  Session  are  to  proceed  to  determine 

ABBBUTHNOT  u  touchuig  the  Validity  of  the  marginal  note  on 

8P0TTISW00D.  «  the  said  back-bond,  and  the  merits  of  this  cause, 

**  in  such  a  manner  as  shall  be  just/' 

For  the  Appellants,  Wm.  Hamilton,  Alexander 

Lockhart. 
For  the   Respondent,    Charles  Aresime^    fF^ 

Murray. 

When  the  case  was  afterwards  brought  before  the  Court  of  Ses- 
i  gion  in  consequence  of  the  above  judgment,  theu:  Lordships  founds 

"  that  the  marginal  note  was  good  against  the  user."    (Kilk.  p.  606, 
Brown*s  Supp.  V.  p.  709.) 


Patrick  Davidson  of  Woodmiln,  Appellant ; 
Alexander  Watson  of  Glentarkie,  Respondent, 

4tth  December^  1740. 

Pbbscription. — Act  1579*  c.  83.— Found  that  the  act  d< 
not  apply  to  actions  for  the  aliment  of  minors. 


[Clerk  Home^  No.  \S5 ;  Kilkerran^  p.   415;   Mor.   Diet.  p. 

1 1077 ;  Brown's  Supp.  V.  p.  200.] 


jq^Q^  5y^  Alexander  Watson  of  Glentarkie  had  issue 
Jean,  his  wife,  one  daughter,  Margaret 
her  and  the  heirs  of  her  body,  he  settled  his  es 
upon  Alexander  Watson  the  respondent  (secon 
son  of  Watson  of  Aithemie,)  and  he  appointe 
Aithemie  tutor  to  his  daughter. 
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Upon  the  death  of  Glentarkie,  his  widow  inter-       ^^40. 
married  with  Patrick  Davidson,  and  Margaret  the    Davidson 
in&nt  lived  in  their  family,  and  was  alimented  by     wation. 
them  till  her  death.     She  died  in  minority. 

The  succession  to  the  landed  estate  then  opened 
to  the  respondent ;  and  Athemie,  as  his  tutor  in 
law,  granted  a  bond  in  favour  of  Patrick  Davidson 
for  4000  merles  as  the  aliment  due  for  Margaret 
Watson  at  Whitsunday  1724. 

In  1730,  Davidson  assigned  this  bond  to  his 
son  (the  appellant,)  and  a  bond  of  corroboration 
was  granted  in  his  favour  by  Athernie  and  the  re- 
spondent, then  a  minor. 

In  1735,  the  respondent  being  then  of  age,  an 
LCtion  was  raised  against  him  for  payment  of  these 
K>nds,  and  he,  on  the  other  hand,  instituted  an 
ction  of  reduction  of  them  on  the  head  of  minority 
j[id  lesion. 

The  Lord  Ordinary  (10th  February  1737,)  "  re- 
^  pelled  the  reasons  of  reduction ;  the  bond  in- 

*  ferring  no  lesion,  in  respect  it  was  granted  for 

*  aliment  of  Margaret  Watson  whom  the  respond- 

*  ent  represented.*' 

But  the  Court,  upon  advising  a  petition  and  an- 
"^ers,  (6th  December  1738,)  altered  this  interlo- 
cutor, and  *  sustained  the  reasons  of  reduction, 
and  reduced  the  said  bond,  and  bond  of  corro- 
boration, and  decerned,  reserving  to  the  appellant 
to  insist  against  the  heir  or  executor  of  the  minor 
(Margaret  Watson)  for  aliment  and  education  as 
accords.' 

An  action  was  then  instituted  against  the  re- 
spondent for  aliment  from  1715  to  Whitsunday 
t.724.     The  defence  was,  r  that  the  debt  being  for 

VOL.  I.  u 


V. 
WATSON. 
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1740.       aliment,  was  prescribed  by  the  6th  of  James  VI. 
SAVIJD80N    establishing  the  triennial  prescription. 

The  appellant  answered,  that  the  debt  did  not 
fall  under  the  particulars  specified  in  the  act  of 
Parliament;  the  cases  provided  for  being  those 
of  debts  that  are  in  use  to  be  paid  in  ready 
money,  which  cannot  be  said  of  the  aliment  of 
minors. 

The  Lord  Ordinary  *  found  (4th  January  1739) 

*  the  bond  bearing  to  be  granted  on  account  of  the 

*  cedents  having  alimented,  and  otherwise  disburs- 

*  ed  upon  the  education  of  the  deceased  Margaret 

*  Watson  from  Whitsunday  1715  to  Whitsunday 

*  1724 ;  the  assignation  to  the  bond  implies  an  assig- 

<  nation  to  all  the  claims  competent  to  the  cedent 

<  against  the  granter  of  the  bond  for  the  said  aliment 

<  to  the  extent  of  the  sum  in  the  bond ;  and  there- 

*  fore,  notwithstanding  the  bond  is  reduced  by  the 
'  respondent  on  the  head  of  minority  and  lesion  ^ 

*  sustained  the  pursuer's  title,   and  repelled  tb^ 

*  defence  of  the  triennial  prescription,  in  respecirt 

*  of  the  reply,   and  found  the  defender  liable,  r^E- 

*  serving  to  him  to  be  heard  on  the  modificatic^in 

*  of  the  sum  due.'    But  the  Court,  upon  advisii 
a  petition  and   answers,   found   (l6th  Novemb^ 
1739,)  *  that  the  aliment  of  the  minor  did  fall  u. 

*  der  the  triennial  prescription.'* 
Entered  The  appeal  was  brought  from  the  interlocutc^^- 
Dec.  7, 1739.  ^f  ^j^e  6th  December  1738,  and  l6th  Noveml^^ 

1739. 
Pleaded  for  the  Appellant  .--^The  aliment  bei 

admitted,  Margaret  Watson  was  debtor  for 


«  tf 


It  being  thought  unreasonable  and  contrary  to  the  genius 
''the  law  that  a  minor  should  be  less  privileged  than  a  mdjcir^ 
Kilk.  p.  415. 


»» 
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amount,  and  upon  her  death,  both  her  heir  and       1740. 
executor  were  liable,  and  the  creditor  might  make    davidson 
his  demand  against  either.  ^,;.„,. 

The  respondent,  the  heir,  might  have  been  com- 
pelled to  pay ;  and  therefore  it  was  of  advantage 
to  him  that  the  bond  was  granted,  and  he  cannot 
now  challenge  it  on  the  head  of  lesion. 

The  case  does  not  fall  under  the  triennial  pre- 
scription. That  is  founded,  in  the  cases  specified, 
on  the  presumption  of  payment  in  ready  money 
and  without  receipt,  whereas  the  presumption  is, 
that  minors  have  no  money  to  pay,  and  their  tu- 
tors and  curators  never  do  pay  without  taking  a 
receipt  to  serve  as  a  voucher  in  settling  their  ac- 
counts with  their  ward. 

Pleaded  for  the  Respondent : — The  respondent 
was  lesed  by  the  bond  in  question,  because  it  de- 
barred him  from  challenging  Jean  Watson's  intro- 
missions with  the  estate,  which  were  more  than 
sufficient  to  pay  the  aliment  of  Margaret,  and  be- 
cause it  cut  off  his  right  of  relief  against  the  exe- 
cutor, the  proper  heir  in  the  debt. 

The  plea  of  prescription  is  supported  by  the 
>^ords  of  the  act,  which  apply  to  all  aliments,  with- 
out distinction,  between  the  case  of  minors  and 
^t^hat  of  majors  ;  and  indeed  in  matters  of  prescrip- 
"tdon,  the  former  is  more  favoured  than  the  latter. 

After  hearing  counsel,  "  it  is  ordered  and  Judgment, 
•*  adjudged,  that  in  the  said  interlocutor  of  the  i^/^'o'""^"' *^ 
**  6th  December  1738,  after  the  words,  (*  said 
*  *  bond  of  corroboration,')  these  words  be  inserted 
^*  *  (so  far  as  the  same  do  establish  a  certain  li- 
**  *  quidated  debt  of  four  thousand  merks  with 
**  *  interest  against  the  respondents;')  "  and  that 
•*  at   the    end    of  the   said    interlocutor,    these 
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1740. 


words  be  added,  (<  and  that  the  said  bond,  and 
DAVIDSON  ex  <  bond  of  corroboration  do  stand  as  securities  in 
WATSON.  "  <  what  shall  be  found  justly  due  for  such  aliment 
«  <  and  education ;')  and  that  the  said  interlocutor, 
**  with  these  additions  be,  and  the  same  is  hereby 
**  aflSrmed ;  and  it  is  farther  ordered  and  adjudged, 
"  that  in  the  interlocutor  of  the  Lord  Ordinary,  of 
"  the  4th  January  1739  after  the  words  (*  on  the 
"  *  head  of  minority  and  lesion,*)  these  words  be 
<<  inserted,  (^  so  far  as  the  same  establishes  a  cer- 
«  <  tain  liquidated  debt  of  four  thousand  merks, 
"  •  with  interest  against  the  respondent,*)  and  that 
"  in  the  same  interlocutor,  instead  of  these  words, 
("  *  reserving  to  him  to  be  heard,')  these  words  be 
"  inserted,  (*  reserving  to  both  parties  to  be  heard ;') 
**  and  at  the  end  of  the  said  interlocutor  these 
"  words  be  added,  (*  and  reserving  to  the  respond- 
** '  ent  the  benefit  of  any  compensation  or  dis- 
"  *  charge  arising  from  any  intromissions  by  Pafrick 
Davidson,  the  appellant's  father,  or  Jean  Wat- 
son his  wife,  with  Margaret  Watson  the  mincHr's 
<<  <  effects,')  and  that  with  this  variation  and  these 
<<  additions,  the  said  interlocutor  be,  and  the  same 
<<  is  hereby  affirmed.  And  it  is  further  likewise 
<<  ordered  and  adjudged,  that  the  said  interlocutor 
"  of  the  Lords  of  Session  of  the  l6th  November 
<*  1739,  in  the  said  appeal  complained  of  be»  and 
"  the  same  is  hereby  reversed." 

For  Appellant,  fF.  Hamilton^  W.  Murray. 
For  Respondent,  W.  Noel^  A.  H.  CampbdL 


(C    < 
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1740. 

ftOBEBTSOK 

v. 


Thomas  Robertson,      -        -        -    Appellant ;    *'^**»""  ^' 
Oeorge  Marquis  of  Annandale,^ 

the    Earl    and    Countess    oft  Respondents. 

HopetouHi        -  -  -    3 

lOth  December^  I749. 

Pbescription.— Act  i579>  c.  83 Circumstances  under  which 

a  claim  for  servants'  wages  was  found  to  be  prescribed. 
Found  that  that  term  of  prescription  is  to  be  applied  which  is 

recognised  by  the  law  of  the  debtor's  domicile^  in  opposition 

to  that  of  the  locus  contractus. 


Thomas  Robertson,  (the  appellant,)  while  in  Eng-  No.  58. 
land,  entered  into  the  service  of  James  Marquis  of 
Annandale  (then  Lord  Johnston)  in  August  1717f 
as  his  Lordship  was  going  upon  his  travels ;  and 
remained  with  him  abroad  until  the  year  I721* 
He  then  went  down  to  Scotland  with  the  Marquis, 
and  remained  with  him  till  the  year  I726,  when 
he  left  his  service,  and  went  abroad. 

It  does  not  appear  that  there  had  been  any 
agreement  between  the  parties,  as  to  the  wages,  or 
salary  to  be  paid  to  the  appellant ;  or  that  there 
had  been  any  settlement  of  their  mutual  accounts. 
As  to  the  capacity  in  which  the  appellant  had  been 
employed,  he  maintained  that  it  was  a&a  private 
secretary  ;  and  the  respondents  admitted  that,  aU 
though  a  domestic  servant,  he  had  kept  his  Lord- 
ship's accounts  and  received  and  laid  out  his  money. 

By  a  writing  executed  on  the  14th  November 
1734,  the  Marquis  desired,  that  at  the  first  term 
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17*0-      after  his  death,  half  a  year's  wages  more  than  what 
BOBERTsoN  was  due  to  them,  should  be  paid  to  all  his  servants, 
MARQUI8  0P  and  to  the  said  Thomas  Robertson  50  guineas, 
ANNANDALE.  Qygj.  and  abovc.     At  the  time  that  the  appellaiit 
left  his  service,  the  Marquis  also  gave  him  a  pro- 
missory note  for  2000  merks. 

The  Marquis  died  in  1730,  whereupon  the  ap- 
pellant brought  an  action  against  the  respondents, 
his  executors,  for  payment,  1st,  Of  L.1780  as 
his  salary,  at  the  rate  of  L.200  a  year.  2dly,  Of 
the  half-year's  wages  provided  for  by  the  writing 
of  the  14th  November  1724.  Sdly,  Of  the  50 
guineas  contained  in  the  same  writing.  And, 
4thly,  of  the  sum  contained  in  the  promissory 
note. 

Marquis  George  as  heir  of  entail,  appeared,  and 
was  made  a  party  to  the  action. 

The  Commissaries  found,  (9th  November  17S90 
"  That  the  first  claim  for  wages  was  prescribed  by 
"  the  6th  of  James  VI.  cap.  83.  That  the  dona- 
"  tion  of  a  half-year's  wages  more  than  was  due, 
"  contained  in  the  writing  of  1724,  could  only 
"  respect  those  servants  who  were  in  the  service 
**  of  the  Marquis  at  the  time  of  his  death  ;  and  as 
"  the  pursuer  had  left  his  service  some  time  be- 
"  fore  this  event,  he  had  no  right  to  it  But  they 
^*  sustained  the  legacy  of  50  guineas,  and  also  the 
"  claim  for  the  2000  merks  contained  in  the  pro- 
"  missory  note.** 

Robertson  presented  a  bill  of  advocation,  upon 

advising  which  with  answers,  the  Lord  Ordinary 

refused  the  bill,  (19th  December  1739,)  and  the 

Court  adhered  (3d  January  1740.) 

Entered  The  appeal  was  brought  from  those  parts  of  the 

*''*"•  ^^' ^^^^' interlocutor  of  the   Commissaries,  which  found. 
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that  the  claim  for  wages  was  prescribed,  and  that       ^7^- 


the  appellant  had  no  right  to  the  half-year's  wages  ;  hobertson 
and  also  from  the  above  interlocutors  of  the  19th  marquis  or 
December  1789,  and  3d  January  1740.  annandale, 

Pleaded  for  the  Appellant : — The  services  being 
admitted,  and  payment  not  being  alleged,  it  is  rea- 
sonable (although  the  appellant  cannot  prove  any 
particular  agreement)  that  he  should  receive  such 
remuneration  as  is  usually  given  to  persons  acting 
in  the  situation  in  which  he  was  placed.  A  settle- 
ment between  the  Marquis  and  appellant,  during 
the  life  of  the  former,  was  prevented  by  various 
circumstances. 

2.  The  act  establishing  the  triennial  prescription, 
c^annot  properly  affect  this  case,  being  only  intend- 
ed for  the  meaner  sort  of  servants,  upon  a  pre- 
sumption that  they  would  not,  and  could  not,  sub- 
sist so  long  without  their  wages  :  but  though  this 
<;ase  were  comprehended  in  the  act,  its  operation 
is  avoided  by  the  writing  in  1724  acknowledging 
'that  wages  were  then  due. 

3.  The  agreement  between  the  late  Marquis 
^tnd  the  appellant  was  entered  into  in  London,  and 
must  be  governed  by  the  laws  of  England,  by 
which,  actions  of  this  nature  are  not  barred  with- 
in less  than  six  years,  whereas  the  present  action 
was  raised  within  four  years  after  the  service  was 
ended. 

Pleaded  Jbr  the  Respondents : — The  act  of  Par- 
liament makes  no  distinction  between  servants  of 
a  higher  or  lower  denomination  ;  but  enacts, 
"  that  actions  of  debt,  servant's  fees,  &c.  not 
"  founded  on  written  obligations,  be  pursued  with- 
"  in  three  years,  otherwise  the  creditors  shall  have 
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^^^'      "  no  action,  except  he  prove  by  .writ  or  by  oath  of 

ROBERTSON      ««  partV.** 

MARQUIS  OP      The  writing  in  17^4  does  not  even  imply  that 
AMKANPALE.  t[jgj.g  y^^^Q  j^y  wdges  (lue  itt  1726,  nearly  two 

years  after  the  time  when  the  appellant  quitted  the 
Marquis'  service.  The  presumption  is,  and  must 
be,  that  all  the  wages  due  to  the  appellant  were 
paid,  as  he  made  no  demand  till  after  the  Marquis' 
death. 
Judgment,         Afl«r  hearing;  counsel,  "  it  is  ordered  and  ad- 

lOth  Decern*        .iirtti.-i  i*i/» 

l>er  17S0.       ^'judged,  &c.  that  the  mterlocutors complained  of 
"  be  aflSrmed." 

For  Appellant,    fFilUam  Noel^   WtUiam  Ha- 
milton. 

For  Respondents,  W.  Murray. 
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1741. 


PEIKOLB 

V. 

raiNOLB. 


n^HOMAS  Pringle  of  Symington,    -    Appellant  ; 
Alison  Fringle  and  Husband,    -    Respondents. 

91st  January 9 174X. 

Provision  to  Childrbn.— A  clause  in  a  marriage  contract^ 
provided  a  certain  sum  to  the  children  of  the  marriage^  in 
satisfaction  of  all  they  could  claim>  except  what  the  father 
should  further  provide  to  them  of  his  own  free-will> — found 
that  the  eldest  son^  by  accepting  a  disposition  of  the  landed 
estate  from  his  father^  is  not  deprived  of  his  right  to  claim  his 
share  of  this  sum,  as  a  child  of  the  marriage. 


rClerk  Home,  No.  145.     Kilk.  p.  147*     £lchies>  No.  1^^  voce 
Mutual  Contract.     Brown's  Supp.  V.  p.  693.J 


In  the  marriage  contract  of  Robert  Pringle  and  Nq.  59. 
.Anne  Rutherford,  (father  and  mother  to  the  par- 
ties to  this  appeal,)  the  said  Robert  bound  himself, 
in  case  of  his  wife's  predecease,  to  pay  to  the 
<:bildren  of  the  marriage  the  following  provisions  : 
^  If  there  be  only  one  son  or  daughter  procreate 
^  of  that  said  marriage,  to  content  or  pay  to  the 
^  said  son  or  daughter  the  sum  of  8000  merks,  and 
^  if  there  be  two  or  more  children,  to  pay  to  them 

*  among  them  all  the  sum  of  1200  merks  money 

*  aforesaid,  which  sums  of  money  provided  to  the 
child  or  children  to  be  procreate  in  the  said  mar- 
riage in  the  cases  above  mentioned,  are  to  be 
divided  and   proportioned  among  them  by  the 
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^^^^'  «  said  "Robert  Pringle  their  father,  as  he  shall  think 
'WNOLE  « fit  J  for  which  division,  the  said  Robert  Pringle, 
PEiNOL*.     *  his  declaration  and  appointment,  at  any  time  of 

*  his  lifetime  under  his  hand,  shall  be  a  sufficient 

*  warrant  and  rule ;  and  in  case  the  said  Robert 

*  Pringle  their  father  shall  not  make  the  said  divi- 

<  sion  under  his  hand  in  his  own  time,  then  it  shall 

<  be  leasome  and  lawful  to  four  of  their  friends  and 

*  nearest  of  kin,  two  on  the  father's  side,  and  two 

*  on  the  mother's  side,  to  proportion  and  divide 

*  their  provisions,  as  the  said  Robert  Pringle  their 

<  father  might  have  done  the  same ;   and  which 

*  portions  and  provisions  above  provided  to  be 

*  divided  as  said  is,  the  said  Robert  Pringle  in  the 

*  case  aforesaid,  binds  and  obliges  him,  his  heirs, 

*  executors,  and  successors  whatsoever,  to  pay  to 

*  the  said  daughters  to  be  procreate  of  the  said  mar- 

*  riage,  at  their  full  and  perfect  age  of  sixteen 

*  years  compleat  respectively,  and  to  the  son  or 

*  sons  to  be  procreate  therein  at  their  full  and  per- 

*  feet  age  of  twenty-one  years  complete,  or  at  the 

*  said  daughters  or  sons  their  respective  marrii^es, 

*  which  of  them  shall  first  happen,  together  with 

*  the  due  and  ordinary  annualrent  of  the  said  pro- 

*  visions  conform  to  the  Act  of  Parliament,  yearly, 

*  termly,  and  continually,  during  the  not-payment 

*  thereof ;  and  which  sums  of  money  provided  to 

*  the  said  children,  one  or  more,  to  be  procreate 

*  in  the  said  marriage,  is  hereby  declared  to  be  in 

*  full  contentation  and  satisfaction  to  them  of  all 

*  they  can  crave  of  the  said  Robert  Pringle  their 

*  father,  except  what  further  of  his  own  proper 

*  will  he  shall  provide  to  them,  as  also  what  shall 
'  accrue  and  belong  to  them  as  heirs  and  nearest 

*  of  kin  to  the  said  Robert  Pringle  their  father,  in 
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*  case  he  shall  not  have  children  in  any  other  mar-       i^^i- 

*  riage/ 

The  issue  of  this  marriage  were,  Thomas  Pringle, 
the  appellant,  two  other  sons,  and  one  daughter, 
Alison  Fringle,  one  of  the  respondents. 

In  June  1698,  Robert  Pringle  executed  a  vo- 
luntary disposition  of  his  landed  estate  in  favour 
of  the  appellant,  (then  an  infant,)  reserving  to 
himself  full  power  to  burden  and  affect  it  with 
debts,  or  to  sell  it,  &c.  in  such  manner  as  he 
should  think  proper.  The  disposition  bears  to 
have  been  made  for  the  love  and  favour  the  father 
bore  to  his  son,  and  for  certain  other  onerous 
causes. 

He  likewise  gave  certain  portions  to  his  two 
younger  sons,  and  took  from  them  discharges  of 
any  claim  they  might  have  under  the  marriage 
contract  He  made  no  declaration  with  regard  to 
the  division  of  the  12000  merks,  nor  did  he  exe- 
cute the  reserved  powers  with  regard  to  the  land- 
ed estate. 

He  died  intestate  in  17^8,  predeceasing  his  wife, 
and  leaving  personal  property  to  the  amount  of 
19000  merks.  The  appellant  took  possession  of 
the  estate,  and  the  respondent,  Alison  Pringle, 
was  confirmed  executrix,  and  soon  afler  was  mar- 
ried to  the  other  respondent,  Macdowal. 

The  respondents  then  raised  an  action  against  the 
appellant  before  the  commissaries  for  L.190,  which 
-was  in  the  father's  repositories  at  the  time  of  his 
death.  The  appellant  admitted  the  receipt  of  the 
sum,  but  pleaded  compensation  upon  the  ground 
of  his  right  to  a  share  of  the  12000  merks  provided 
in  the  marriage  contract.    The  respondent  insisted 
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^^^*'       that  the  disposition  of  the  landed  property  was  a 

rKiNOLs    satii^action  of  that  demand. 

rKiNOLx.  The  commissaries  found,  (10th  Feb.  IT^dy) 
<  That  the  disposition  of  1698  did  not  exclude  the 
'  appellant  from  his  share  of  the  provisions  stipu- 

*  lated  in  the  marriage  contract' 

But  the  Court,  upon  advising  a  bill  of  advoca-^ 
tion,  which  was  reported  by  the  Lord  Ordinary  ^ 
found,  (14th  December,   1739,)  *  That  the 

*  having  succeeded  to  his  father  by  disposition  U 

*  his  land  estate,  his  share  of  the  12000  merks  wj 

*  thereby  extinguished.' 

The  Lord   Ordinary  therefore  advocated  tk^e 
cause,  and  repelled  the  plea  of  compensation,  (21    ^t 
December;)  and  the  Court  adhered,   (8th  Fe'Tb. 
1740.) 
Entered  The  appeal  was  brought  from  these  interlocutCKn 

Feb.  «6, 1740.  ^f  the  14th  and  21st  December,  1739,  and  »*h 

February,  4740. 

Pleaded  for  the  Appellant : — It  makes  no  difi^r- 
ence  to  the  appellant  whether  he  be  considered 
having  succeeded  to  the  estate  by  disposition 
by  descent :  for,  1st,  The  taking  a  land  estate   ^i^ 
heir,  cannot  be  held  as  in  satisfaction  of  any  ol>l' 
gation  the  father  came  under  to  his  heir,  under  tt 
marriage  contract. 

S.  A  disposition,  which  the  granter  could  al't: 
at  pleasure,  could  not  have  been  intended  as 
satisfaction  of  a  prior  personal  obligation. 

3.  Nothing  was  done  by  the  father  to  show  tJ 
such  was  his  intention.     If  he  had  intended  tf 
he  would  have  taken  a  discharge  as  he  did  in 
case  of  his  two  younger  sons. 

4.  The  provisions,  moreover,  are  declared  f 
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ia  full  satisfaction  of  what  the  children  can  crave       ^^^^' 
from  their  father,  except  what  further  he  should     '*^J[^^* 
provide  to  them  of  his  own  free  will,  or  what  should     pmnole. 
belong  to  them  as  his  heirs  or  nearest  of  kin. 

Pleaded  for  the  Respondent : — It  could  not  have 
been  intended  that  the  eldest  son  should  have  a 
double  portion,  (the  real  estate  being  of  much 
greater  value  than  12000  merks,)  and  yet  come  in 
for  a  share  of  this  sum.  So  far  was  the  father 
from  intending  this,  that,  in  the  disposition  of 
1698,  he  had  it  in  view,  that  he  might  throw  some 
part  of  the  provisions  for  the  younger  children  up- 
on the  real  estate. 

After  hearing  counsel,  it  is  ordered  and  adjudg-  judgment, 
ed,  •  That  so  much,  of  the  interlocutor  of  the  21stfJJ\'^"'""T^' 

•  December,  1739>  whereby  the  Lord  Ordinary  did 

•  advocate  the  cause  be,  and  the  same  is,  hereby 

•  affirmed ;  but  that  the  residue  of  the  said  inter- 

•  locutor,  as  also  the  interlocutor  of  the  Lords  of 

•  Session  of  the  14th  December,  1739,  and  other 

•  interlocutors  adhering  thereto  of  the  same  month 
^  be,  and  the  same  is  hereby  reversed ;  and  it  is  here- 
^  by  declared  and  adjudged,  that  the  disposition 

<  granted  by  the  appellant's  father  of  his  land  estate 

<  to  the  appellant,  does  not  exclude  him  from  his 

*  share  of  tiie  provisions  stipulated  by  his  father  in 

*  his  contract  of  marriage  to  the  children  of  the 

*  marriage :  and  therefore,  it  is  hereby  ordered  and 

*  adjudged,  that  the  appellant  do  claim  so  much 

*  thereof   as  will    compensate  his    share  of  the 

*  12000  merks,  provided  by  the  said  contract,  and, 
Vthat  in  order  to  ascertain  the  appellant's  share 

*  thereof,  both  parties  do  inform  the  Court  of  Ses- 

*  sion   therein,   according  to  the  courses  of  that 
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i7^i»       <  Court,  and  that  the  said  Court  of  Session  do  pro- 
PEivoLE     «  ceed  thereupon,  according  to  law  and  justice.' 

in 

ray.  \  ^ 


V 
FRINOLE. 


For  Appellant,  W.  Nael^  A.  Hume  CampbelL 
For  Respondent,  WiUiam  Hamilton^   W.  Mur- 


This  reversal  is  not  nodoed  in  any  of  the  reports  of  the  case. 


Kenneth  M^Kenzie,        -        -        Appellant; 
William  Urquhart,  et  aUiy      -         Re^ponden 

26th  January f  1741. 

Tailzis.— Act  1685,  c.  22 — An  entail  completed  by  i 
ment,  but  not  recorded  in  the  register  of  tailzies^  is  not  effi 
toal  against  the  creditors  of  the  heir  of  entail. 


[Elchies,  voce  Tailzie,  No.  IS.^ 


No.  60.      George  Viscount  Tarbet  in  1688  executed 
entail  of  the  estate  of  Cromarty  in  favour  of 
second  son.  Sir  Kenneth  M^Kenzie,  but  reserve^' 
to  himself  a  right  of  redemption  upon  payment  c^-  ^^^ 
a  certain  sum.      This  entail  contained  all  the  n^-^  ^^' 
cessary  clauses  of  a  strict  entail,  and  was  registere^^^^-^ 
in  the  register  of  entails.     Resignation  foUowed- 
a  crown  charter  was  expede,  and  infeftment  was 
taken  by  Sir  Kenneth. 

In  exercise  of  the  reserved  right.  Lord  Tarbet 
did,  in  169^,  redeem  the  lands  according  to  the 
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isual  formalities,  and  the  grant  of  redemption  was       1741. 
roistered  in  the   register  of  sasines  and  rever-    n'MNziE 
dons.     Lord  Tarbet  then  made  another  strict  and         *• 
complete  entail,  m  terms  ot  the  former  one ;  (only 
leaving  out  some  lands,  and  disponing  others,)  also 
in  favour  of  Sir  Kenneth,  with  other  substitutions. 
rhe  entail  was  registered  in  the  books  of  Council 
uid  Session,  but  not  in  the  register  of  entails. 
Resignation  followed ;  a  charter  was  expede,  and 
infeftment  taken  and  recorded,  and  all  the  clauses 
[>f  the  entail  were  enumerated  in  the  resignation, 
in  the  charter,  and  in  the  sasine. 

Sir  Kenneth  continued  in  possession  till  his 
death  in  17^8,  after  having  contracted  large  debts. 
His  eldest  son.  Sir  George,  obtained  possession 
upon  a  general  service,  as  heir  to  his  father,  and 
also  contracted  large  debts. 

The  creditors,  (the  respondents)  who  had  used 
diligence  upon  their  debts,  then  brought  an  action 
of  sale  for  payment  of  their  debts.  The  appellant, 
Sir  Kenneth's  second  son,  and  next  heir  to  Sir 
George,  objected  to  the  sale,  on  the  ground  that 
the  debts  were  contracted  in  manifest  contraven- 
tion of  the  entail. 

The  creditors  answered,  that  the  former  entail 
of  1688  having  been  extinguished  by  the  recorded 
order  of  redemption,  the  claim  of  the  creditors,  and 
that  of  the  heir  of  entail,  depend  entirely  upon  the 
effect  of  the  entail  of  169^  ;  and  that  this  entail 
not  having  been  recorded  in  the  register  of  tailzies, 
as  riequired  by  the  act  1685,  is  ineffectual  against 
onerous  creditors. 

Upon  the  report  of  the  Lord  Ordinary,  the 
Court  found,  (17th  July,  1740,)  *  that  the  entail 
*  not    having    been   recorded  in   the  register  of 
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1741.  ^  tailzies,  as  directed  by  the  act  1685,  can  have  no 

MCKENZIE  *  effect  against  onerous  creditors  upon  the  estate, 

UEQUHABT  ^  ^^^  ^^^^  affccted  the  same  by  proper  diligence/ 

Entered  The  appeal  was  brought  from  this  interlocutor 

November  19,  ^f  ^^^  jpj.^^  j^j^  ^^^q 

Pleaded  for  the  Appellant: — The  judgment 
proceeds  upon  so  strict  an  interpretation  of  the 
act  1685,  as  seems  inconsistent  with  the  principles 
of  law  and  justice.  Although  the  entail  was  not 
recorded  in  the  register  of  tsulzies,  it  was  recorded 
in  the  books  of  Council  and  Session,  which  is  a 
more  ancient  and  a  better  known  register  than  that 
appointed  by  the  act  of  Parliament  referred  to. 

The  necessary  clauses  are  also  properly  publish* 
ed,  by  being  inserted  in  the  charters  of  resigna- 
tion and  infeftments,  and  every  other  requisite  has 
been  complied  with,  except  that  of  the  recording 
in  the  register  of  entails,  as  to  which  the  appellant 
contends  that  the  statute  has  not  been  rightly  un- 
derstood nor  justly  interpreted : — because,  al- 
though a  register  is  appointed  for  entails,  yet 
the  act  does  not  declare  that  the  entail  shall  be 
ineffectual  against  creditors  if  not  recorded,  which 
would  have  been  done  if  this  had  been  intend- 
ed. This  is  expressly  provided  in  the  case  of 
the  omission  to  insert  any  of  the  clauses  in  the 
rights  of  the  several  successive  heirs  of  entail. 
The  act  declares  that,  in  case  of  such  omission, 
these  clauses  shall  not  militate  against  hona  fide 
creditors ;  whereas,  there  is  no  such  provision 
with  regard  to  the  non-registration  of  the  entail. 

Pleaded  for  the  Respondent : — Where  an  entail 
is  not  recorded  in  the  register  appointed  by  the 
act,  creditors  contract  hona  fide  with  the  possess- 
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mrs  of  the  estate,  and,  as  has  been  frequently  found,       ^^^^' 
the  entail  can  have  no  eflFect  against  them.  Mackenzie 

The  statute  expressly  declares  that  such  entails  ubquuaet. 
only  shall  be  allowed,  where  the  original  entail  is 
once  produced  before  the  Lords  of  Session  judi- 
cially, who  are  thereby  ordered  to  interpose  their 
authority  thereto,  and  where  it  is  recorded  in  the 
register  book  kept  for  that  purpose. 

Afler  hearing  counsel,  ^'  it  is  ordered  and  ad-  Judgment, 
**  judged,  &c.  that  the  interlocutor  complained  of  1741^ 
*•  be  affinned.** 

For  Appellant,  James  Erskine,  Alex.  Forrestef\ 
For  Respondent,  Ch.  Areskine,  W.  Murray. 


Thomas  Burnet  of  Kirkhill,       -    Appellant ; 
Magistrates  of  Aberdeen,      -    -     Respondent. 

10th  March,  1741. 

Tack.-»Teind8.— A  lease  of  teinds  having  been  granted  to  A 
and  his  wife  for  their  lifetime^  and  to  their  son  for  three  nine- 
teen years^  the  entry  of  the  son,  as  well  as  of  the  father  and 
mother,  being  in  one  clause  declared  to  be  at  the  day  and 
date  of  the  leose^  and  it  being  declared  in  another  that  he 
was  to  enjoy  the  lease  for  the  foresaid  space^  ''  next  and  after 
"  baith  their  deceases,"— found  that  the  tack  to  the  son  com- 
menced at  the  same  date  with  the  liferent  tack,  and  not  at  the 
expiration  of  it. 

A  tack  of  teinds  being  granted  during  the  currency  of  an  exist- 
ing tack,  with  a  declaration  that  the  remaining  years  of  the 
current  tack  should  run  after  the  termination  of  the  new  tack, 
-—it  was  found  that  this  was  not  an  effectual  grant  of  the  ad« 
ditional  years  at  the  end  of  the  new  tack. 


William,  bishop  of  Aberdeen  granted  in  1576,  No.  61. 
a  lease  of  the  teinds  of  the  parish  of  St.  Nicholas 

VOL.  I.  X  '        , 
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I  for  nineteen  years,  to  John  Gordon  of  Cluny,  aod 

V.        Margaret  his  wife^  and  the  longestr  liver,  and  their 

"^of"beb"*  heirs  and  assignees. 

i>«ffN.  In  Aprils  1585,  while  there  were  yet  ten  yeSeus 

of  the  above  lease  unexpired,  Davids  then  Bishop^ 
in  consideration  of  certain  onerous  causes,  granted 
a  new  lease  of  the  same  teinds  in  favour  of  GrordoQ 
and  his  wife  during  their  joint  lifetimes,  and  that 
of  the  longest  liver,  and  thdr  assignees.     The  tack 
further  bears,  **  And  sick  like  to  have  sett  and  in 
<^  assedation  lattin,  and  be  this  presents  setts  and 
**  in  assedation  lattis  to  John  Gordon,  thair  second 
<<  son,  his  heirs  male,  and  assignees,  &c.  all  and 
"  haill  the  said  tiend  sheavis/'  &c.  for  the  term  of 
nineteen  years  "  next,  and  immediate  foUowand  the 
^<  said  John  Gordon  youngeris  entries  thairto ;  the 
**  quhilk  entries  thereto,  of  the  said  John  Gordon 
younger,  likeas  of  the  said  John  Gordon  his  fa- 
ther, and  Margaret  Gordon  his  mother,  respec- 
^<  live  and  successive^  is,  and  God  wiUing,  s(dl  he 
the  day  and  date  of  thir  presents^  and  frae  thine 
forth  the  said  John  Gordon  of  Cluny,  and  Mar- 
garet Gordon  his  spouse,  and  their  forsaids,  and 
the  longest  liver  of  them,  &c.  to  use  joiss,  and 
peacibly  bruike  the  samen,  fpr  all  the  days  and 
"  terms  of  their  life,  the  langist  liver  of  their  tuais 
**  lifetimes.  And  the  said  John  Gordon  their  son,im- 
•*  mediate  after  baith  their  deceases,  to  use,  &c.  the 
samen  quhile  the  space  of  nineteen  years  next 
after  haith  their  deceases^  be  continuance,  togid- 
der  forthcumming  without  interruption,  impedi- 
"  ment,  or  brake  of  terms  or  years."     "  And  also, 
"  with  consent  foresaid,  to  have  sett,"  &c.  "  to  the 
<<  said  John  Gordon  and  his  foresaids,  the  said 
"  tiend  sheavis,"  &c.  for  "  other  nineteen  years 


« 
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'^  next  and  immediate  fbllowand  the  ifiche  and      i74i. 


**  cotnpleit  fulfilling  of  the  said  first  nineteen  years     burnet 
•*  above  wrytten,  next  and  immediate  followand  MAoisTRATit 
•*  his  entres  thereto  ;  the  quilk  entries  thereto  is,     ^^  -^"**- 

**  ,        ,  DEEN. 

**  «nd  God  willing,  sail  be  the  day  and  date  of  thir 
**  presents/*  And  in  like  manner,  there  is  a  third 
grant  for  other  **  nineteen  years  next  and  imme- 
'^  diate  fbllowand  the  ische  and  compleit  fulfilling 
"  of  the  said  two  nineteen  years  tacks  above  wryt- 
'*  ten,  next  and  immediate  followand  his  entres 
*'  thairto;  the  quilk  entres  thairto  is,  and  God 
**  willing,  sail  be  the  day  and  date  of  thir  presents. 
••  And  the  said  first  entres  reactive,  successive  of 
••  the  persons  respective  above  mentioned,  in  and 
*^  to  the  said  tacks,  to  be  sufficient,  and  to  serve  for 
*<  the  righteous  entres  of  all  and  haill  the  said  tiend 
**  sheavis  above  wrytten/* 

The  deed  then  reserves  the  previous  tack,  in 
so  far  as  then  unexpired,  and  *^  be  thir  presents 
<*  ratifies  the  same,  and  consents  that  the  same 
^*  be  eikt  to  the  assedation  made  to  the  said  John 
**  Gordon,  and  Margaret  his  'spouse,  and  to  John 
**  Gordon  thair  son,  immediate  afler  the  ische  of 
*•  the  three  nineteen  years  tack  above  wrytten/' 

In  161 8,  the  Parliamentary  Commissioners  grant- 
ed an  augmentation  of  tlie  stipend  to  the  mi- 
nister, of  St  Nicholas,  and  as  a  recompence  for 
this  augmentation  they  prorogated  the  lease  by 
an  additional  term  of  100  years,  to  commence 
from  the  expiration  of  the  former  lease  of  1585. 
In  that  decree  the  lease  is  described  as  a  tack 
made  by  the  deceased  David,  Bishop  of  Aber- 
decoEi,  with  consent,  &c.  *  to  the  deceased  John 
*  Gtirdon,  and  Margaret  his  wife,  for  their  life- 
'  ttm^,  and  that  of  the  longest  Hver;    and  after 


OF  ABER- 
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^7ii.       <  their  decease^  to  John  Gordon,  and  to  his 
BURNET     <  and  assignees,  for  the  space  of  three  several  nine- 
MAGISTRATES    teett  ycars* 

The  lease  was  also  ratified  and  confirmed  by  P^ 
trick  Bishop  of  Aberdeen,  with  the  consent  of  the 
Dean  and  Chapter,  (24th  April,  1620.) 

Upon  the  abolition  of  Episcopacy  in  1690>  the 
revenues  of  the  bishopric  fell  to  the  crown,  and 
his  majesty,  in  VJSJj  granted  the  said  teinds  of  St 
Nicholas  to  the  Magistrates  of  Aberdeen  and  their 
successors,  but  reserving  the  right  of  all  third 
parties. 

The  Magistrates  brought  an  action  of  declara- 
tor and  reduction,  concluding  that  the  right  of 
the  appellant  (to  whom  the  lease  had  devolved,) 
should  be  set  aside,  or  at  least  that  it  should  be 
declared  to  expire  in  April  1742,  being  three  nine- 
teen years,  and  100  years  from  the  date  of  the 
lease  in  \5S5. 

The  appellant,  on  the  other  hand,  brought  a  de- 
clarator to  have  it  found,  that  in  addition  to  these — 
terms,  the  second  lease  endured  for  the  lifetime  <^^ 
John  Gordon  and  Margaret  his  wife,  and  the  sur — 
vivor,  and  for  the  additional  ten  years  of  the  first:^ 
lease. 

The  Lord  Ordinary,  (Drumore,)  (28th  January^ 
1739»)  sustained  the  claim  of  the  appellant  to  tht 
whole  extent  he  demanded,  and  *  found  that  h( 
^had  right  to  the  teinds  contained  in  the  saic^ 

*  leases  and  decree  until  the  year  1786.*  _ 
The  actions  were   afterwards  conjoined, 

came  before  Lord  Kilkerran,  who  reported 

to  the  Court ;  and  their  Lordships  found,  (IStV^ 

February  1739,)  *  tliat  the  three  nineteen  year"^ 

*  did  commence  from  the  date  of  the  tack  1^8^^ 
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^  and  also  found  that  the  clause,    *  but  preju-       1741. 

•  dice  of  the  former  tack/  and  consenting  that    buanet, 

«  the  same  might  be  eiked  to  the  new  lease,  was  magistrates 

•  not  an  effectual  grant  of  an  additional  term  at     ofaber- 

•  the  end  of  the  new  tack,   and  remitted  to  the 

•  Lord  Ordinary  to  proceed  accordingly/ 

The  Court  adhered  (23d  February,  1739,)  and 
the  Lord  Ordinary  in  consequence  found,  (27th 
February,)  *  that  the  lease  expired  on  the  12th 

•  April,  1742,  and  that  the  respondents  had  right 

•  to  the  teinds  after  the  said  date/ 

The  appeal  was  brought  from  the  interlocutors  Entered 
of  the  13th,  23d,  and  27th  February  1739.  ^''''  ^'  ^^^' 

Pleaded  for  the  Appellant: — 1.  At  the  date  of 

the  lease  in  question,  the  Scottish  bishops  had  suf> 

&nent  powers  to  grant  leases  of  their  teinds,  for 

«u.ch  periods  as  they  thought  proper;  and  such 

/eases,  for  one  or  more  lives,  and,  after  the  deter- 

^Q.  jnation  of  these  lives,  for  one  or  more  nineteen 

J^^^ars,   were   very  common,    and    authorised    by 

'^"^HTj  particularly  by  the  act  I6O6,  c.  18.     These 

P^Cfcwers  were  not  limited  till  the  act  I6l7»  c.  22, 

^^|i^  which,  however,  power  was  reserved  to  the 

liamentary  Commissions  to  grant  prorogations. 

2.  It  appears  from  the  terms  of  the  lease,  that 

« three  nineteen  years  lease  to  John  Gordon,  the 

n,  were  not  intended  to  include,  but  were  over 

d  above  the  liferent  lease.  His  father  and  mother 

to  hold  absolutely  during  their  lives,  and  the 

5s  of  the  survivor ;  and  he  himself  was  absolutely  to 

ve,andbeneficially  to  enjoy  three  nineteen  years, 

*^   ^ext  after  baith  their  deceases,'*  and  the  object  of 

*-^^laring  the  entry  to  the  reversionary  lease  to  be  at 

^^^€  same  time  with  the  entry  to  the  lease  in  posses- 

**on,  could  only  be,  in  point  of  form,  tx>  substantiate 
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1741.       the  reversionary  lease,  because  it  was  then  doubtfiil 
BUKNET     whether  a  lease  in  such  circumstances  without 

^'  entry  was  efiectual* 
OFABE&.  3.  Both  the  Parliamentary  Commisaioners  in 
1618,  and  Patrick  Bishop  of  Aberdeen,  in  1620, 
understood  the  lease  in  this  sense,  and  a  different 
construction  ought  not  now  to  be  put  upon  it»  when 
the  true  meaning  of  it  cannot  be  so  well  .under- 
stood. 

Pleaded  Jar  the  Respondents : — 1.  By  the  express 
words  of  the  lease  1585,  it  is  declared,  that  the 
commencement  of  the  lease  to  John,  the  son,  as 
well  as  of  that  to  John  the  father,  and  his  wife, 
was  the  day  and  date  of  the  instrument  itself  and, 
therefore,  the  appellant  pleads  in  opposition  to  the 
deed  upon  which  he  founds,  when  he  avers,  that 
the  commencement  of  the  term  of  three  nineteen 
years  was  not  to  be  at  the  date  of  the  instrument, 
but  afler  the  decease  of  his  father  and  mother. 
For  the  first  nineteen  years  are  expressly  stated  to 
commence  from  the  entry  of  the  son,  which  entry 
is  expressly  provided  to  be  the  day  and  date  of  the 
lease :  and  the  same  expression  is  several  timea  re- 
peated. 

Q.  There  was  also  good  reason  for  making  the 
date  of  the  instrument  the  date  of  the  commence- 
ment of  the  son's  right,  for,  by  the  law  of  Scotland^ 
if  the  commencement  of  a  lease  granted  by  a  bishop, 
happened  afler  his  death  or  translation,  the  lease 
was  void,  the  entry  being  coUatum  in  tempus  iude- 
bitum,  and  it  was  probably  in  order  to  guard  against 
this  event  that  the  lease  was  conceived  in  the  terms 
it  bears. 

3.  With  regard  to  the  ten  years  of  the  original  lease 
which  were  unexpired,  the  only  effect  of  the  proviso, 
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by  which  the  second  lease  was  declared  to  be  with-       ^^^'•„„ 
out  prejudice  to  the  firsts  was,  that  as  the  commence-     bu*'*"'^ 


ment  of  the  second  lease  had  been  declared  to  be  at  magi8trate« 

»F  ABEl 
DEEN. 


the  date  thereof,  the  term  of  the  two  leases  thus  co-     °'  ^"*** 


inciding  should  run  on  together ;  and  moreover,  al- 
though by  lapse  of  time  the  lease  granted  by  Bishop 
David  might  be  secured  against  objections  to  it; 
yet  prescription,  or  the  lapse  of  time,  could  never 
transfer  the  term  often  years  that  remained  of  the 
lease  granted  by  Bishop  William,  and  stop  the  cur- 
rency of  it  from  the  year  1585,  until  the  three  nine- 
teen years  in  Bishop  David's  lease,  and  the  one 
hundred  years  of  prorogation  were  expired,  and 
upon  the  determination  of  the  same,  to  begin  to 
run  and  stand  as  a  good  lease  during  these  ten 
years. 

After  hearing  counsel, — "it  is  ordered  and  ad- Judgment, 
judged,  &c.  that  the  said  petition  and  appeal  be,  JJj^^^^'ch, 
and  is  hereby  dismissed  this  House,  and  that  the 
"  said  interlocutors  therein  complained  of  be,  and 
**  the  same  are,  hereby  affirmed.*' 

For  Appellant,  James  Erskine,  W.  Murray. 
For  Respondent,  Ch.  Jdreskine^  A.  Noel. 
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FEKGU* 
SOK^.&C. 

CRIX,   &C 


William  Ferguson,  et  aliif     -    •    Appellants ; 
James  Crie,  et  aUi, Respondents. 

7th  April,  174^1. 

BuBOH  Royal. — Act  7*  Geo.  II.  c.  l6.-»An  election  of  Magit- 
trates  set  aside  at  common  law  on  account  of  an  nnlawfol 
separation  of  the  members  by  whom  they  were  chosen,  al- 
though not  falling  under  the  above  act. 


[Eldiies  voce  Burgh  Royal,  No.  Iff.^l 


No.  62.       By  the  constitution  of  the    city   of  Perth,  the 

Town  Council  consists  of  twenty-six  members ;  of 
whom  fourteen  are  merchant  counsellors,  and  the 
other  twelve  are  trades  counsellors ;   out  of  this 
number  the  provost  and  magistrates  are  annually 
elected. 

The  first  step  in  the  election  is,  that  the  old  mer- 
chant counsellors  proceed  to  the  election  of  the 
merchant  counsellors  for  the  ensuing  year,  and  the 
next  is  the  election  of  two  new  trades  counsel- 
lors, which  is  made  by  the  whole  town  coun- 
cil,, from  leets  presented  by  the  trades.  There- 
after, the  new  council  of  merchants  and  trades- 
men  elect  the  provost  and  other  magistrates  of  the 
year.  At  the  meeting  for  the  annual  election  in 
1740,  the  trades  counsellors,  with  three  of  the  mer- 
chant counsellors,  insisted  upon  certain  queries  be- 
ing put  to  the  other  eleven  merchant  counsellors,  up- 
on oath,  before  proceeding  to  the  election ;  and  the 
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proVost  having  declined  to  do  this,  they  entered  a       ^^^^' 
protest,  that  none  of  the  eleven  counsellors,  who      ferou- 
had  refused  to  make  answer  as  to  the  queries, 
should  be  admitted  to  vote  ;  and  after  taking  ano- 
ther protest,  they  withdrew  from  the  meeting. 

Upon  this,  the  eleven  remaining  old  merchant 
counsellors  proceeded,  in  the  first  place,  to  the 
election  of  the  new  merchant  council ;  they  then 
oiiose  the  new  trades  counsellors,  and  the  whole 
^ifierwards  proceeded  to  the  election  of  the  magis- 
-tracy  in  the  usual  way.  On  the  other  hand,  the 
'tliree  remaining  merchant  counsellors,  and  the 
"twelve  trades  counsellors,  having  met  together,  pro- 
'Ceeded  to  make  a  separate  election. 

Mutual  actions  of  reduction  and  declarator  were 
brought.     The  three  merchant  counsellors  and  the 
"trades  counsellors,  with  the  new  members  chosen  by 
them  (the  appellants,)  insisting  that  the  other  party 
liadseparatedfrom  them,  and  therefore  that  their  elec- 
tion fell  under  the  act  of  the  7th  Geo.  II.  and  also 
that  they  had  disqualified  themselves  from  voting  at 
the  election,  by  entering  into  unlawful  combinations ; 
to  prove  which  was  the  object  of  the  questions 
which  had  been  proposed,  but  which  the  provost 
had  declined  to  put. 

On  the  other  hand,  the  merchant  counsellors, 
with  their  new  members,  maintained,  that  the  se- 
paration of  the  appellants  fell  under  the  above  act, 
"  for  the  better  regulating  of  elections,**  &c.  and 
annulled  their  proceedings,  and  was  also  unlawful 
at  common  law. 

The  case  being  taken  to  report  on  informations, 
the  Court  found,  (15th  June,  1740,)  "  That  the 
*'  separation  in  this  case  of  the  three  merchant  coun* 
"  sellors  and  the  trades  counsellors,  does  not  fall 
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^^*^'       **  under  the  act  of-  the  7th  of  his  present  Miyt 

FSEOU-  M  tV*''*  * 

SON    &C» 

9.  A  conjunct  probation  was  then  allowed,  (And 

CM£,  &c    particularly  as  to  the  alleged  combination,)  upon 
advising    which,    the   Court    (12th  Feb.    1741,) 
**  Found  the  reasons  of  reduction  of  the  election  of 
Provost  Ferguson  and  his  adherents,  relevant  and 
proven,  and  therefore  reduced  the  said  election 
of  William  Ferguson  and  his  adherents,  and  de- 
cerned ;    and  flirther,   repelled  the  reasons  of 
"  reduction  of  the  election  of  Provost  James  Crie 
^*  and  his  adherents,  and  assoilzied/' 
BnteredFeiK       The  appeal  was  brought  from  this  interlocu- 
19, 1741.        t^j.  Qf  tjjg  12th  Feb.  1741. 

Pleaded  for  the  Appellants : — The  election  of 
the  respondents  was  made  by  a  minority,  who  had 
separated  themselves  from  the  majority,  and  there- 
fore falls  within  the  act  referred  to,  which  must  ap- 
ply  to  a  separation  of  measures,  as  well  as  of  place  ; 
whereas  the  appellants  were  chosen  by  a  majori- 
ty of  the  whole  town  counsellors,  consisting  both 
of  merchant  and  trades  counseUors,  which  is  neces- 
sary to  constitute  a  quorum,  and  which  did  not 
take  place  in  the  election  of  the  respondents,  there 
not  being  one  trades  counsellor  present  at  their 
proceedings.! 

Pleaded  for  the  Respondents : — ^The  election  of 
the  respondents  was  agreeable  to  the  constitution 
of  the  burgh  ;  and  according  to  the  usual  manner 

*  ''  Which  statutes  only  in  the  case  of  a  minority  separating  from 
a  roijority.'* — Elchies. 

t  The  charge  of  unlawful  combination  was  renewed ;  but  as  uo  no- 
tice is  taken  of  it  in  the  judgment  of  the  House  of  Iiords^  and  the 
election  of  the  respondent  is  sustained^  it  is  unneoesaary  to  notice  it 
farther. 
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in  all  preceding  elections.  The  council  was  legally 
summoned  and  constituted  in  due  and  proper  form. 
The  new  merchant  council  were  elected  by  a  large 
majority  of  those  who  had  the  only  right  to  vote, 
viz.  the  eleven  of  the  old  merchant  council,  and, 
of  course,  they  had  a  right  to  vote  in  all  the  subse- 
quent steps  which  took  place. 

If  the  three  merchant  counsellors  had  remained, 
they  would  have  formed  the  minority  in  the  elec- 
tion, which  would  notwithstandino^  have  been  valid, 
and  their  withdrawing  have  the  effect  of  invalidat- 
ing the  election. 

On  the  contrary,  their  conduct  was  illegal,  as 
they  separated  from  the  town  council,  who  were 
lawfully  assembled  to  proceed  to  the  election,  so 
that  their  election  is  good  for  nothing ;  and  it  is 
also  null,  because  at  the  election  of  the  merchant 
counsellors,  which  is  the  foundation  of  the  whole, 
th^e  was  not  a  quorum  of  the  electoi*s,  there  be- 
ing only  three  out  of  foiuteen  electors. 

After  hearinsr  counsel,   *^  it  is  ordered  and  ad-  Jadgmeut, 
"  judged,  &c.  that  the  interlocutors  complained  of  ^     ' 
**  be  aflSrmed.*' 


For  Appellants,  JF.  Murray^  AL  Forrester. 
For  Respondents,  WiU.  Hamilton^  C.  Erskine. 
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Archibald  Stewart,  h/wmt^Denham,  ''Appellant ; 
^^J'        Alexander  Denham,     -    -    .    .      Bespandent. 

OEN  HAM.  \  * 

et  e  contra. 
8th  April,  1742. 

Tailzie^ — Ibbitanct. — Found  that  under  an  entail  prohibitiiig 
"  debts,  whereby  the  estate  may  be  adjudged  or  evicted,"  the 
contracting  of  personal  debts,  on  which  no  diligence  had  fol- 
lowed against  the  estate,  does  not  infer  an  irritancy. 

Found  that  the  arrear  of  an  annuity  reserved  to  the  entailer's 
widow,  is  the  debt  of  the  entailer,  and  not  of  the  heir  in  pos- 
session, although  the  annuity  should  have  been  paid  by  him. 

The  heirs  being  prohibited  under  an  irritancy  from  *'  contracting 
debts,  or  doing  other  deeds  of  onuMsiaH,  or  commission,  where- 
by the  lands,  or  any  part  thereof,  may  be  adjudged,"  &c.  and 
the  entailer's  widow  having  led  ^adjudication  for  the  arrears 
of  her  annuity, — Found  that  the  right  of  the  heir  in  poasesaion 
was  not  thereby  irritated. 


€€ 


QElchies  voce  Tailzie,  Nos.  9  and  IS.     Kilk.  ihid.  No.  I.  FoL 
Diet.  II.  p.  4^4.     Mor.  Diet.  p.  15557*  Brown's  Supp.  V.  p. 

657.] 

No.  63.  Jfn  consequence  of  the  reservation  contained  in 

the  judgment  of  the  House  of  Lords,  17th  July, 
1737,*  in  the  case  between  the  same  parties,  Ar- 
chibald Stewart  proceeded  before  the  Court  of 
Session  upon  the  other  irritancies  contained  in  his 
original  libel. 

The  first  of  these  was  that  which  Sir  Robert 
Denham  was  alleged  to  have  incurred  by  contract- 
ing debts,  for  which  he  had  given  bonds  and  other 
securities.  It  was  admitted,  that  Sir  Robert  had 
contracted  debts  to  a  considerable  amount ;  but  it 
was  contended,  that  as  those  debts  were  not  actually 
made  a  lien  upon  the  estate,  they  did  not  fall  within 

*  Supra,  page  933. 
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the  ^irit  of  the  condition,  although  they  might  with-       ^f^- 
in  its  letter.    Answered^  that  the  spirit  as  well  as     sjewart 
the  letter  of  the  condition  was  broken  by  contract-     den  ham. 
ing  debts,  the  maker  of  the  entail  having  not  only 
prohibited  the  contracting  of  debts,  but  even  pro- 
vided that  such  debts  should  not  affect  the  lands, 
although  they  actually  defeated  the  right  of  the 
contractors  ;  it  being  his  intention  that  the  person 
succeeding  to  the  estate  should  take  it  free  from 
suits  as  well  as  from  incumbrances.     Neither  was 
it  extraordinary  that  the  entailer  should  annex  a 
forfeiture  to  the  contracting  of  such  debts  as  the 
Court  of  Session  afterwards  determined  did  really 
a£fect  the  lands,  although  this  determination  has 
since  been  reversed. 

The  Court  (15th  Dec.  173?)  found,  "That  the 
**  simple  contracting  of  personal  debts,  on  which 
**  no  diligence  followed  against  the  estate,  does  not 
"  infer  an  irritancy  of  the  contractor's  right.** 

The  next  point  was  founded  upon  the  clause, 
whereby  the  penalties  of  the  entail  are  extended  to 
any  person  who  shall  "  contract  debt,  or  do  other 
"  deeds  of  omission  or  commission,  whereby  the 
^<  said  lands,  and  others  foresaid,  or  any  part 
"  thereof,  may  be  apprised,  adjudged,  evicted,  or 
**  become  caduciary,  escheat,  or  confiscate,**  &c. 
But  it  is  afterwards  provided  and  declared,  that  if 
"  any  apprising,  adjudicatiort,  or  other  diligence, 
«  shall  be  led  and  deduced  against  the  said  lands 
"  amd  others  foresaid,  or  any  part  thereof,**  for 
sums  already  contracted,  or  to  be  contracted  here- 
after by  the  said  Sir  William  Denham,  (the  entail- 
er,) or  for  any  part  of  the  said  sums  ;  "  then  and 
**  in  that  case,  the  haiU  heirs  and  members  of  tail-  , 
"  zie  above  specified,  who  shall  happen  to  bruik 
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**  and  possess  the  said  lands  and  others  aforesaid 
**  for  the  time,  shall  be  bound  and  obliged  to  purg(e 
"  the  said  diligences  three  years  before  expiring  rf 
*<  the  legal  theredT,  in  case  they  shall  happen  to 
<*  succeed  thereto  three  years  and  six  months  be- 
fore expiring  of  the  said  legal ;  and  if  they  sue- 
ceed  not  so  soon,  they  shall  be  obliged  to  purge 
'*  the  same  within  six  months  after  their  success 
**  sion,"  under  pain  of  forfeiture  of  their  right  in 
case  of  contravention. 

There  is  also  a  clause,  reserving  to  dame  Katfae* 
rine  Erskine,  the  entailer's  wife,  "her  liferent  in- 
'^  feftment  of  sucli  parts  and  portions  of  the  lands, 
or  the  yearly  annuity  payable  to  her  forth  there- 
of,  as  is  provided  to  her  by  her  contract  of  mar- 
riage or  otherwise.** 
Sir  Robert  Denham  having  allowed  this  aflniiity 
to  remain  unpaid  for  two  years,  the  widow,  in  Jan; 
1718,  led  an  adjudication  agsdnst  the  lands  for  the 
arrears,  amounting  to  L.500.  Sir  Robert  died  in 
17^1,  without  having  paid  any  part  either  of  the 
principal  or  interest,  and  they  remained  unpaid  till 
1726,  when  the  appellant  obtained  possession  in 
virtue  of  the  interlocutors  declaring  the  irritancy, 
and  when  by  discharging  the  whole  he  cleared  off 
the  adjudication. 

.  The  Court  (22d  Dec.  1737)  found,  "  that  the 
"  irritancy  is  incurred,  by  suffering  an  adjudicatioti 
**  to  pass  for  the  liferent  annuity  due  to  the  wi- 
"  dow." 

In  a  reclaiming  petition,  it  was  argued  that  the 
arrears  of  the  annuity  incurred  in  Sir  Robert's  time 
could  not  be  regarded  as  a  debt  contracted  by  him, 
but  were  in  fact  a  debt  of  Sir  William,  the  entail- 
er, and  therefore  no  forfeiture  was  incurred  by  the 
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it^rater,  in  suffering  adjudication  to  be  led  for  them,        ^f^^- 
tJie  forfeiture  for  such  debts  b^ng  incurred  only     stxwabt 
by  his  omitting  to  purge  the  adjudication  before    djcmhah. 
the  expiry  of  the  legal. 

Answered^  the  arrears  incurred  in  Sir  Robert's 
time  were  properly  his  debt  The  arrears  of  every 
year  or  term  are  a  distinct  debt,  upon  which  dis- 
tinct adjudications  might  be  obtained,  and  distinct 
prescriptions  would  run  ;  and  therefore  if  the  pos- 
sessor of  the  estate  might,  without  incurring  a  for- 
feiture, permit  the  annuity  to  run  in  arrear  for  any 
number  of  years,  and  suffer  several  adjudications 
to  be  led  for  the  different  years*  arreai's,  the  whole 
estate  must  sink  under  the  incumbrance. 

The  Court  (12th  July,  1738)  altered  their  for- 
mer  interlocutor,  and  found,  "  That  the  irritancy  is 

not  incurred  by  Sir  Robert  Denham's  suffering 

an  adjudication  to  pass  for  those  annuities,  which 

fell  due  during  the  said  Sir  Robert  Denham  his 

possession  of  the  estate." 

A  third  ground  of  irritancy  was,  that  the  lands 
had  been  underlet ;  but  a  proof  being  allowed,  the 
Court,  upon  the  report  of  the  Lord  Ordinary,  (23d 
Dec.  1740)  Found,  "  That  there  is  no  such  evi- 
"  dence  of  the  diminution  of  the  rental,  as  to  incur 
"  the  irritancy  of  the  entail  of  the  said  estate." 

The  appeal  was  brought  from  the  interlocutors  Entered 
of  the  15th  Dec.  1737;  12th  July,   1738;  l6th  •^*"' ^^' "*^' 
July  and  28d  Dec.  1740. 

Pleaded  for  the  Appellant: — 1.  Sir  Robert  Den- 
ham incurred  the  irritancy  by  contracting  debts, 
although  no  legal  diligence  has  actually  ensued ; 
because  the  very  words  of  the  irritant  clause  ex- 
tend not  only  to  debts  upon  which  diligence  has 
ensued,  but  also  to  debts  whereupon  diligence  may 
ensue. 
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The  intention  of  the  entailer  was  not  nmply  f» 
prohibit  the  contracting  of  such  debts  as  shoflid 
DBNUAM.     directly  affect  the  estate,  because  he  has  provided— 

that  the  debts  cpntracted  should  not  be  a  charg^:^ 
upon  it,  although  he  annexed  a  forfeiture  to  tb 
very  act  of  contracting  them.     He  had  it  in  vie 
to  save  his  successor  in  the  estate  from  the  eXpens 
and  trouble  of  defending  it  against  the  claims 
creditors,  who  might  subject  the  possessors  of  th 
estate  to  great  expense,  even  although  they  did 
succeed  against  him,  as  in  fact  happened  in 
present  instance  in  the  question  between  the  appel — 
lant  and  James  Baillie.* 

2.  Sir  Robert  Denham  incurred  an  irritancy,  b^ 
suffering  an  adjudication  to  be  led  for  the  arrears 
of  the  annuity  payable  to  Sir  William's  widow.  For 
although  the  annuity  was  created  by  Sir  William's 
contract,  yet  it  was  due  by  Sir  Robert  while  he 
possessed  the  estate,  and  it  was  only  by  his  omis- 
sion that  any  arrears  of  the  annuity  were  incurred. 
These  arrears,  therefore,  are  to  be  ccmsidered  as 
Sir  Robert's  debt,  it  being  plainly  by  his  n^lect 
that  they  became  an  incumbrance  on  the  estate, 
and  thereby  occasioned  the  adjudication  led  by  the 
grantee  of  the  annuity. 

Debts  of  this  nature  were  the  debts  which  it  was 
most  incumbent  on  the  maker  of  the  entail  to  pro- 
vide against,  because  these  must  affect  the  estate 
in  the  hands  of  any  of  the  heirs  of  entail ;  whereas 
debts  of  any  other  nature  were  prevented  by  the 
provisions  of  the  entail  from  becoming  a  charge 
upon  the  estate.      For  this  reason,   debts  occa* 


Supra,  p.  114. 
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simied  by  omission  are  expressly  mentioned  in  the       ^^^^' 
clause  above  quoted.  stewart 

But  it  is  evident,  that  should  the  construction  denham. 
contended  for  by  the  respondent  be  admitted,  it 
would  be  in  the  power  of  any  possessor  of  the 
estate  to  defeat  the  whole  entail.  He  might  suf^- 
fer  the  annuity  to  run  in  arrear  for  ten  as  well 
as  for  two  years,  and  allow  several  adjudica- 
tions against  the  estate  before  a  forfeiture  could  be 
incurred  ;  and  when  the  incumbrances  had  swell- 
ed to  that  height,  it  would  not  be  the  interest  ei- 
ther of  the  possessor,  or  of  any  other  heir  of  en- 
tail to  purge  the  adjudications. 

Pleaded  for  the  Mespondent: — 1.  By  no  rea- 
sonable construction  of  the  clause  prohibiting  the 
heirs  of  entail  to  contract  debts,  whereby  the  lands 
may  be  apprised,  adjudged,  or  evicted — nor  by  any 
words  of  the  statute  1685,  (upon  the  plan  of  which 
this  entail  was  formed,)  can  the  simple  contracting 
of  personal  debts,  which  have  never  been  made  real 
upon  the  estate,  and  upon  which  no  dihgence  by 
adjudication  or  otherwise  has  followed,  be  deemed 
sufficient  to  import  a  forfeiture  against  the  person 
so  contracting  for  himself  and  the  descendants  of 
his  body.  If  such  were  the  construction  of  law, 
every  heir  of  entail  must  unavoidably  forfeit  his 
estate,  as  a  thousand  occasions  daily  occur,  which 
render  it  impossible  altogether  and  absolutely  to 
avoid  contracting  debt,  even  in  purchasing  the 
common  necessaries  of  life,  &c. ;  so  that  if  the  ap- 
pellant's argument  prevails,  an  heir  of  entail  would 
forfeit  his  estate  if  he  should  owe  any  one  of  his 
tradesmen  the  smallest  item  even  for  the  space  of 
twenty-four  hours. 

2.  The  adjudication  which  Sir  Robert  allowed 

VOL.  I.  Y 
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^^^  to  pass  for  the  arrears  of  the  annuity  due  to 
8TBWAET  William's  widow,  was  not  upon  any  debt  contract- 
DEVHAM.  ^d  by  ^  Robert  On  the  contrary,  this  annuity 
was  constituted  by  Sir  William  himself,  the  entail- 
er, in  his  own  contract  of  marriage,  and  made  a 
real  burden  upon  the  estate;  and  therefore  Sir 
Robertas  suffering  decree  of  adjudication  to  pass, 
was  not  a  contravention  of  the  first  prohibitive 
clause,  by  which  the  several  heirs  of  entail  aie  pto^ 
hSbited  from  contracting  debts,  whereby  the  elands 
may  be  adjudged  or  evicted. 

By  the  other  clause  it  is  provided,  that  if  any 
adjudications  or  other  chligences  shall  be  deduct 
against  the  tailzied  lands  fea:  sums  already  con- 
tracted, or  to  be  contracted  by  Sir  William  Den^ 
ham  the  entailer,  the  heirs  of  entail  shall  be  bound 
to  purge  the  said  diligences  three  years  before  the 
expiry  of  the  legal,  with  an  express  declacati<Mi» 
that  ^e  heir  failing  to  do  so  shall  irritate  his  right 
for  himself  and  the  descendants  of  his  body ;  wbere** 
by  it  is  perfectly  manifest  that  no  forfeituiie  is  in* 
curred  by  Sir  Robert's  having  suffered  the  adjudi- 
caticm  to  pass  for  the  arrears  of  an  annuity  which 
was  ccMistituted  by  Sir  William  himself  in  &vour  of 
his  own  lady. 


Upon  the  reversal  by  the  House  of  Lords  of  the 
judj^ent  in  the  former  case,  Alexander  Denham 
presented  a  petition  to  the  Court  of  Session,  settkigr 
forth  that  Archibald  Stewart  had  obtained  and  co&« 
tinned  possession  upon  no  otlier  title  than  tjiat  ide« 
cree,  and  that,  it  having  been  reversed,,  the  estate 
ought  now  to  be  sequestrated,  and  the  intenmr  rents 
applied  to  the  payment  of  the  widow's  anntiily^faad 
die  other  burdens.    Answered,  that  he  ought  not 
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to  be  dispossessed  before  judgment  upon  the  other 
points  in  the  declarator  of  irritancy,  more  espe- 
cially as  he  had  paid  sundry  debts,  and  expended 
considerable  sums  of  money  upon  the  faith  of  that 
decree,  which  at  all  events  ought  to  be  repaid  be- 
fore he  could  be  obliged  to  cede  possession. 

A  remit  was  made  to  the  Lord  Ordinary  to  re- 
port upon  the  payments  made  by  Archibald  Stewart 
of  debts  chargeable  on  the  estate ;  and  after  va- 
rious proceedings,  the  above  appeal  having  been 
entered  in  the  original  cause,  the  following  inter- 
locutor was  pronounced,  (19th  January.  1742,) 
^<  At  advising  the  petition,  it  appeared  to  the  Lords, 
*'  that  there  was  an  appeal  served  in  the  cause,  and 
'*  although  it  was  contended  for  the  petitioner  that 

those  petitions  for  sequestrations  was  no  part  of 

the  process  appealed  from,  the  Lords  refused  to 
"  proceed  in  this  petition." 

A  cross  appeal  was  brought  from  this  interlocu-  Entered 
tor  of  the  19th  January  1742,  and  from  others  of  ^''^•*'  "*^ 
the  13th  July  1737,  and  ISth  July  1739. 

Afler  hearing  counsel,  ^*  it  is  ordered  and  ad-  Judgment, 
"  judged,  &c.  that  the  said  original  and  cross  ap-  1749.  ^" ' 
*^  peals  be,  and  are  hereby  dismissed  ;  and  that  the 
'^  said  several  interlocutors  therein  complained  of 
<'  be,  and  the  same  are  hereby  affirmed." 
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For  the  Appellant,  A.  Hume  Campbell,  Jamee 

Erskine. 
For  the  Respondent,  Alexander  Lockhart,  IV. 

Murray. 


3^4  CASES  ON  APPEAL  FROM  SCOTLAND. 


1749. 


LItLIB 

V, 


L18LIE.     Charles  Cajetan,  Count  Leslie,  -  Appellant ; 
James  Leslie,  Esq.  of  Pitcaple,  et  dlii^  Respondents. 

Leopoldus,  Eldest  Son  of  the  said  1   j^n/nfiJI^ 
Count  Leslie,     .     -      -     -     j     ppeuam  , 

The  said  James  Leslie,  et  alii,     -     Respondents. 

Antonius,  Second  Son  of  the  said  1    ^      »,    ^ 

Count  Leslie,     -      -     -      -    j     ^^ 
The  said  James  Leslie,  et  alii^    -    Respondents. 

29th  April,  YliA. 

TiiiLziE. — Clausb. — Found  that  a  daiue  providing  **  that  in 
"  case  any  heir  of  entail  should  succeed  to  a  certain  other 
''  estate^  he  and  the  heirs  male  of  his  body  so  succeeding* 
<«  should  be  obliged  to  denude  in  fSivour  of  the  next  heir ;"  and 
that  the  estate  in  that  event  should  be  redeemable  *'  from  the 
''  said  heirs  male  who  shall  succeed  to  both  the  said  estates, 
**  and  his  heir  male  foresaid/'— >has  not  the  effect  of  ezdnding  all 
the  heirs  male  of  the  body  of  the  person  so  succeeding  (so  as 
to  make  room  for  the  next  branch,)  but  only  his  eldest  son, 
or  heir  apparent;  and  the  succession  opens  to  the  second 
son. 


No.  64.  Alexander  Leslie  of  Balquhain  had  four  sons, 
James,  Patrick,  William,  and  Alexander.  His 
brother,  Walter  Leslie,  acquired  a  large  estate  in 
Germany,  and  was  created  a  Count  of  the  em- 
pire. 

Walter  died  without  issue,  and  was  succeeded 
by  James,  the  eldest  son  of  Alexander  ^  and  Patrick 
succeeded  to  the  paternal  estate  in  Scotland.  James 
had  no  issue ;  Patrick,  by  his  fu^t  marriage,  had 
issue,  James  Ernest,  by  his  second,  George,  Mar- 
jory, and  Anne ;  James  Ernest  had  issue,  Joseph 
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(who  died  without  issue)  and  Charles  Cajetan  ^_2IJf: 
Count  Leslie ;  Charles  Cajetan  had  issue,  Leopol-  lmlie 
dus,  Antonius,  and  Carolus ;  George  (the  son  of 
the  second  marriage)  had  children,  but  they  died 
without  issue;  Marjory  the  eldest  daughter  was 
married  to  Alexander  Leslie  of  Pitcaple,  and  had 
issue,  James  Leslie,  the  respondent.  Count  Patrick, 
upon  the  recital  that  he  wished  to  keep  the  two  estates 
distinct,  and  that  he  had  already  secured  his  eldest 
son  James  Ernest  in  the  succession  of  the  German 
estate,  executed  an  entail  of  the  estate  in  Scotland, 
(8th  November  1692,)  disponing  it  "  to  himself  in 
V  liferent,  and  to  George  Leslie,  his  second  son,  and 
**  the  heirs  male  of  his  body,  whom  failing,  to  the 
**  heirs  male  of  his  own  body  of  that  or  any  other 
**  marriage,  and  to  the  heirs  male  of  their  bodies, 
"  (with  other  substitutions,)  which  failing,  to  the 
"  heirs  female  of  the  body  of  the  entailer." 

There  were  two  clauses  of  devolution  in  the  en- 
tail. The  first  provided  for  the  case  of  George 
or  the  heir  male  of  his  body  succeeding  to  both 
estates. 

The  second  clause,  under  which  the  present  ques- 
tion arose,  was  as  follows : — ^*  And  in  case  itshallhap- 
"  pen  any  other  heir  male  of  my  body  to  succeed  to 
^  both  the  said  estates  ;  in  that  case,  the  foresaid 
*^  estate  of  Balquhain  shall  fall  and  belong  to  the 
"  next  heir  male  to  be  procreate  of  my  body  of  this 
*•  or  any  other  marriage,  which  failing,  to  the  sub- 
sequent heirs  of  tailzie  aforesaid,  to  whom  the 
said  heir  male,  and  the  heirs  male  of  his  body  who 
"  shall  succeed  to  the  German  property,  shall  be 
obliged  to  dispone  and  resign  the  foresaid  lands 
of  Balquhain  ;  and  the  same  shall  from  hence- 
forth be  redeemable  by  the  other,  and  next  heirs 
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«  niale  to  1^.  procreate  q£  my  bodj  .of  tUft  or  any 
*^  other  iiiiurriage»  and  the  other  heirs  of  tailBe 
^  aforesaid,  from  the  said  heirs  male,  who  shall 
^  succeed  to  both  the  said  estates,  and  his  kdr 
**  male  ^firesaid,  by  payment  of  the  said  sum  of 
"  ten  merges." 

Count  Patrick  afterwards  made  a  new  entail, 
containing  some  variations,  and  disponing  the  es- 
tate,-—£iiling  the  heirs  male  to  be  procreate  of  his 
own  body  of  any  other  marriage,  and  the  heirs  male 
of  dieir  bodies, — ^to  Charles  Count  Leslie,  seocmd 
son  of  James  Ernest,  with  other  substitutions, 
which  failing,  to  James  Leslie,  the  respondent, 
eldest  son  of  Maijory,  &c. 

The  heirs  under  this  new  entail  are  also  bound 
to  adhere  to  the  above  condition  of  devolutum,  as 
well  as  to  the  other  provisions  of  the  former  en- 
tail. 

Under  these  settlements  the  estate  was  possessed 
after  Patrick's  death  by  his  son  George,  and  then 
by  George's  sons  in  succession.  After  their  death, 
without  issue,  the  succession  opened  to  Count 
Charles,  who  had  already  succeeded  to  the  Grer- 
man  property. 

In  virtue  of  the  clause  of  devolution  above  re- 
ferred to,  three  several  actions  of  declarator  were 
brought  before  the  Court  of  Session  against  Count 
Charlesy^the  first  by  his  eldest  sonLeopoldus,  as  the 
next  heir  of  tailzie  after  him ;  the  second  by  his 
second  son  Antonius,  as  next  heir  other  than  Leo- 
poldus ;  and  the  third  by  James  I^esUe  of  Piteaple, 
the  son  of  Maijory,  ,as  next  heir  after  all  the  male 
issue  of  Count  Charles,  who,  he  maintained,  were 
all  excluded.  On  the  other  hand,  Count  Charles 
contended  that  he  was  not  bound  to  denude  in  fa< 
your  of  any  of  the  claimants. 
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The  Qmjittf  vtpon  the  report  of  the  Lord  Ordin-  i^^a- 
aiy,  found,  (901^  February,  17*1,)  "  That  it  being  leslie 
^provided  by  the  deed  of  entail,'*  &c.*  <<  and  that 
**  the  e^te  of  Balquhain  shall  be  redeemable  by  the 
^  other  and  next  heir  male,  and  the  other  heirs  of 
<<«triilzie  fbt^said,  from  the  said  heir  male  who  shall 
*^  succeed  to  both  estates,  and  his  heirs  male  afore- 
^^said,  for  payment  of  the  siim  often  merks;  that 
*^  Charles  Count  Leslie,  being  an  heir  male  of  the 
^^«aid  Patrick's  body,  and  having,  in  terms  of  the  said 
^*  clause,  succeeded  to  both  estates,  that  he,  and 
'^  the  heirs  male  of  his  body,  are  obliged  to  denude 
"  of  the  estate  of  Balquhain  in  favour  of  the  next 
**  heir  of  tailzie :  and  found  that  Charles  Count 
'*  Leslie,  and  the  heirs  male  of  his  body,  being  thus 
^^  excluded  from  the  estate  of  Balquhain,  in  the 
<^  event  that  has  happened  of  his  succeeding  to  both 
**  estates,  the  respondent,  James  Leslie  of  Pitcaple, 
*^  is  the  next  heir  of  tailzie  to  v^hom  the  estate  of 
<^  Balquhain  now  devolves ;  and  that  Charles  Count 
Leslie  is  obliged  to  denude  in  his  favour ;  and 
that  Leopoldus  and  Antonius  Leslies,  being,  by 
*^  the  substitution  in  the  entail,  called  to  the  sue- 
**  cession  in  their  order,  only  as  heirs  male  of  the 
"  body  of  the  said  Count  Charles,  they  are,  in  like 
"  manner,  as  heirs  male  of  his  body,  excluded  from 
^^  the  succession  to  the  estate  of  Balquhain,  in  the 
event  that  hath  now  happened  of  their  father 
succeeding  to  both  estates ;  and  that,  therefore, 
"Count  Charles,  their  father,  cannot  denude  in 
"their  favour,  but  ought  to  denude  in  favour  of 
"  the  said  James  Leslie,  the  next  heir,  and  there- 
"fore  decerned,'*  &c. 

*  The  tirst  part  of  the  interlocutor  contains  merely  a  recital  of  the 
clauses  of  devolution  in  the  entail. 
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^7^-      -,.   The   Lords  adhered,    (27th  February  1741.) 


LESLIE      Three  several  appeals  were  brought  from  these 
LEs^^iE.     interlocutors  of  the  20th,  and  27th  February  by 
D^!i8^  1741.  Count  Charles,  by  Leopoldus  his  eldest  son,  and 
by  Antonius  his  second  son. 

Pleaded  for  Count  Charles: — The  plain  inten- 
tion of  the  clause,  **  that  the  heirs  male  of  Pa- 
**  trick's  body  succeeding  to  both  estates  should 
**  resign  the  estate  in  Scotland,"  could  only  be  to 
oblige  such  heirs  to  divest  themselves  who  should 
succeed  in  virtue  of  the  destination  in  the  same 
deed,  "  to  the  heirs  male  of  Patrick's  body  by 
**  that  or  any  other  marriage."  ♦ 

It  could  not  be  intended  that  these  words 
should  be  understood  in  a  more  extensive  sense  in 
the  clause  of  devolution  than  in  the  clause  of  des- 
tination. Under  the  latter  clause,  the  entailer  did 
not  comprehend  the  descendants  of  his  eldest  son 
James  Ernest,  for  Count  Charles  is  called  by  a 
distinct  and  posterior  substitution.  Therefore  nei- 
ther can  the  clause  of  devolution  have  a  greater 
effect  so  as  to  affect  these  descendants*  The  words 
must  have  the  same  import  in  both  parts  of  the  deed. 

2.  The  construction  put  upon  this  clause  is  re- 
pugnant to  the  terms  of  it ;  for  although  Count 
Charles  is  heir  male  to  Patrick,  yet  he  never  could 
be  an  heir  male  who  could  resign  in  favour  of  any 
heir  male  of  Patrick's  body,  of  that,  or  any  other 
marriage;  for  he  never  could  have  succeeded  while 
there  were  any  other  such  heirs  male.  Now  it  was 
not  the  intention  of  the  entailer  to  restrain  all  per- 
sons succeeding  to  both  estates  from  retaining 
both ;  but  only  to  keep  the  estates  separate,  while 
the  entailer  had  an  heir  male  of  his  body  who  could 
enjoy  the  Scottish  estate  singly. 

Pleaded  far  Count  Leopoldus: — In  virtue   of 
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the  condition  referred  to,  the  heir  succeeding  to       '^^^ 
both  estates  is  bound  to  denude  in  favour  of  the     lesIis 
next  subsequent  heir  of  tailzie  in  the  order  of  sue-     leslie. 
cession  thereby  appointed,  and  it  is  undoubted  that 
the  appellant  is  the  next  heir. 

It  is  not  denied  that  the  heirs  male  of  Count 
Charles  are  preferred  to  James  Leslie,  the  son  of 
Marjory.  The  sole  intention  of  the  proviso  was, 
that  the  two  estates  should  be  kept  separate ;  where- 
as»  by  the  construction  put  upon  it  by  the  Court 
below,  the  respondent,  and  the  heirs  female  of 
Count  Charles,  are  to  succeed  before  any  of  Count 
Charles's  sons,  though  none  have  as  yet  succeeded; 
and  some  of  them,  in  all  probability,  never  will 
succeed  to  the  German  estate. 

Although  not  only  the  heir  male  succeeding  to 
both  estates,  but  the  heirs  male  of  his  body,  are 
bound  to  denude — these  words  are  not  to  be  ex- 
tended farther  than  the  sense  necessarily  demands ; 
and  the  plain  sense  is,  that  these  heirs  male  shall 
only  denude  of  the  one  when  they  succeed  to  the 
other,  and  it  would  be  hard  to  exclude  the  apparent 
heir  to  the  German  estate,  as  he  may  possibly  never 
succeed  to  that  estate. 

Pleaded  for  Count  Antanius : — It  is  not  all  the 
heirs  male  of  the  body  of  the  persons  succeed- 
ing to  both  estates  who  are  excluded,  but  only  that 
heir  male  who  shall  succeed  to  the  German  estate. 
The  Scottish  estatp  is  declared  to  be  redeemable 
from  the  heirs  male  succeeding,  and  from  his  heir 
male  aforesaid  ;  by  which  expression,  the  general 
description  of  heirs  male  is  restricted  to  the  ap- 
parent heir  male,  or  the  eldest  son  of  the  person 
succeeding,  who  is  the  only  proper  heir  male. 

The  general  purpose  of  the  two  entails  was, 
that  the  Balquhain  estate  should  always  devolve  to 
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^^"^  the  second  son  of  the  person  succeedii^  to  both 
LB8LIE  estates ;  and  it  was  never  intended  that  fiie  female 
descendants  of  the  entailer  should  succeed,  bs  long 
as  there  was  any  such  second  son  capable  of  eigoy- 
ingit 

It  could  not  have  been  intended  that  all  the  malp 
descendants  of  the  person  obliged  to  denude  shoidd 
be  deprived  of  that  right  of  succession  which  they 
were  otherwise  entitled  ta  The  second  son  of 
this  person  is  uniformly  preferred.  If  George  had 
succeeded  to  the  German  property,  his  second  scm, 
by  the  express  terms  of  the  deed,  must  have  suc- 
ceeded to  Balquhain ;  and  yet,  in  another  part, 
George,  and  the  heirs  male  of  his  body  who  shall 
succeed,  are  bound  to  denude. 

If  the  words  do  not  necessarily  import  an  ex- 
clusion of  all  the  male  descendants  of  the  person 
succeeding,  there  can  be  no  reason  for  giving  it 
such  a  construction.  The  only  intention  was,  that 
the  two  estates  should  be  possessed  by  different 
persons,  and  this  intention  is  as  fully  answered  by 
the  succession  of  a  second  son  as  it  can  be  by  that 
of  the  remotest  relation. 

Pleaded  for  James  Leslie :— Count  Charles  must 
denude,  as  the  express  purpose  of  the  settlement 
was,  that  the  same  person  should  not  possess  both 
estates. 

The  words,  "  other  heirs  male  of  my  body,**  ne- 
cessarily apply  to  all  the  heirs  male  of  the  entail- 
er's body,  other  than  George  and  his  male  de- 
scendants, whose  succession  to  both  estates  is  re- 
gulated by  the  preceding  clause. 

Count  Charles  cannot  denude  in  favour  of  Count 
Leopoldus,  otherwise  instead  of  establishing  a  sepa- 
rate representation  of  the  family  in  the  Scottish 
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estate,  that  estate  would  become  merely  an  append-       ^^*g* 
age  to  the  property  in  Germany.  lislie 

Count  Charles  is  not  bound  to  denude  in  favour     lesue. 
of  Antonius. 

1.  Because  in  terms  of  the  settlement,  the  person 
who  loses  or  irritates  his  right,  irritates  for  himself, 
and  the  heirs  male  of  his  body,  i.  e.  his  whole  male 
descendants. 

S.  If  Antonius  is  not  considered  as  an  heir  male 
of  the  body  of  Count  Charles,  he  is  nbt  called  to 
the  succession  ;  if  he  is  considered  as  such,  he  is 
excluded  by  the  devolving  clause. 

3.  By  the  law  of  Scotland,  irritant  clauses  in  en- 
tails either  exclude  the  person  only  who  irritates, 
so  as  to  make  the  estate  descend  to  his  next  heir,  or 
they  exclude  the  whole  descendants  of  his  body, 
and  make  way  for  the  next  branch.  The  law 
knows  no  other  alternative  ;  and  as  none  other  is 
provided  by  the  entail,  the  succession  now  opens 
to  the  next  branch. 

But  Count  Charles  is  to  denude  in  favour  of  the 
respondent,  because  he  is  manifestly  the  next  per- 
son in  the  line  of  succession  after  Count  Charles, 
and  the  heirs  male  of  his  body. 

After  hearing  counsel,  ^*  it  is  ordered  and  adjudg-  Judgment, 
*•  ed,  &c.  that  the  said  appeals  of  Charles  Cajetan  ^%^^^' 
**  Count  Leslie,  and  Leopoldus  Count  I-«slie,  be, 
**  and  the  same  are  hereby  dismissed;  and  upon  the 
**  said  appeal  of  Antonius  Count  Leslie,  it  is  or- 
"  dered  and  adjudged,  that  the  said  interlocutor 
**  of  the  27th  February  1741,  be,  and  the  same  is 
**  hereby  reversed,  and  that  at  the  latter  end  of  the 
"  recital  in  the  said  interlocutor  of  the  20th  Feb- 
**  ruary,  1741,  after  the  words,  (*  from  the  said') 
**  the  following  wordsj^  ("  heir  male  who  shall  sue- 
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i7i2.       '^  c^^d  to  both  estates,  and  his  heirs  male,'')  be 
j^jgL,^      "  left  out,  and  these  words,  («  heirs  male  who  shall 
«•         *  succeed  to  both  the  said  estates,  and  his  heir 

<  male,')  be  inserted  instead  thereof^  and  that  after 
**  the  words,  (*  that  he  and,')  the  following  words, 
**  (*  the  heirs  male  of  his  body,')  be  left  out,  and 
**  these  words,  (*  his  eldest  son  as  his  heir  male,') 
<^  be  inserted  instead  thereof;  and  it  is  ftirther  or- 
«  dered  and  adjudged,  that  so  much  of  the  inter- 
"  locutor  of  the  20th  February,  17*1,  whereby 
*<  the  Lords  of  Session  found,  *  That  Charles  Count 

<  Leslie,  and  the  heirs  male  of  his  body,  being  thus 

<  excluded  from  the  estate  ^of  Balquhain,  in  the 

*  event  that  hath  happened  of  his  succeeding  to 
'  both  estates,  the  respondent,  James  Leslie  of 
'  Pitcaple,  is  the  next  heir  of  tailzie  to  whom  the 

<  estate  of  Balquhain  now  devolves ;  and  that  Char- 
^  les  Count  Leslie  is  obUged  to  denude  in  his 
'  favour ;  and  that  Leopoldus  and  Antonius  Leslies, 
'  being,  by  the  substitution  in  the  entail,  called  to 

<  the  succession  in  their  order,  only  as  heirs  male 

*  of  the  body  of  the  said  Count  Charles  ;  they  are, 
'  in  like  manner,  as  heirs  male  of  his  body,  exclud- 

*  ed  from  the  succession  to  the  estate  of  Balquhain 

*  in  the  event  that  hath  now  happened  of  their 

*  fatlier's  succeeding  to  both  estates ;  and  that, 

*  therefore,  Count  Charles,  their  father,  cannot  de- 

*  nude  in  their  favour,  but  ought  to  denude  in 

*  favour  of  the  said  James  Leslie,  the  next  heir ; 

*  and,  therefore,  they  decerned  the  said  Charles 

*  Count  Leslie  to  denude  himself  of  the  estate  of 
^  Balquhain  in  favour  of  the  said  James  Leslie  of 

*  Pitcaple,  and  declaied  the  same  redeemable  by 

*  the  said  James  Leslie  of  Pitcaple  from  the  said 

*  Charles  Count  Leslie,  and  the  heirs  male  of  his 
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*  body,  for  pajrment  of  the  sum  often  merks  Scots       i742. 

*  money,  in  terms  of  the  said  entail/  be,  and  the      le^^ie 
"  same  is  hereby  reversed,  and  it  is  hereby  declar- 
"  ed  that  the  appellant,  Antonius  Count  Leslie, 
"  second  son  of  the  said  Charles  Cajetan  Count 
*'  Leslie,  is  the  next  heir  of  tailzie  to  whom  the  said 

estate  of  Balquhain,  in  the  event  which  hath 
happened,  devolves,  according  to  the  true  intent 
and  meaning  of  the  deed  of  entail  in  the  said 
appeals  mentioned ;  and  it  is  further  ordered  and 
adjudged,  that  the  said  Charles  Cajetan  Count 
<<  Leslie  do  denude  himself  of  the  estate  of  Bal- 
"  quhain  in  favour  of  the  said  Antonius  Count 
"  Leslie ;  and  it  is  hereby  declared,  that  the  same 
"  be  redeemable  by  the  said  Count  Antonius  from 
*'  the  said  Charles  Cajetan  Count  Leslie,  and  his 
*^  eldest  son,  as  his  heir  male,  for  payment  of  the 
**  sum  of  ten  merks  Scots  money  in  terms  of  the 
"  said  entail ;  and  it  is  further  ordered,  that  the 
"  residue  of  the  said  interlocutor  of  the  20th 
"  February,  1741,  not  before  reversed  or  varied, 
'*  be,  and  the  same  is  hereby  affirmed ;  and  that 
**  the  said  Lords  of  Session  do  give  the  necessary 
**  directions  for  carr3dng  this  judgment  into  exe- 
"  cution/' 

For  Count  Charles,  -  /  ^f^- ^*^'- 

\  CA.  Ersktne, 

For  Count  Leopoldus,  -  /  James  Ersktne. 

I  Alex.  Forrester* 

For  Count  Antonius,  -  /  ^^"^  ^«^- 

l  JVm.  Murray. 

!Ro.  Craigie, 
Jas.  Graham. 
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ZDOAft 

V.         Theodore  Edgar,        -         -  Appellant; 

James  Maxwell,   aUas  John- 
stone. ... 


MAXWELL. 


V  Be^pondent. 


SUt  May,  1742. 

FiAB  AB80LUTB  AND  LiMiTKD.— An  estate  being  settled  in  s 
marriage  contract  upon  the  heirs  male  of  the  maixiage; 
whom  faili|ig>  upon  the  heirs  male  of  the  body  of  the  husband 
by  any  other  marriage ;  whom  £Euling,  upon  the  heirs  female 
of  the  marriage ;  found  that  the  heir  male  of  the  second 
marriage^  who  succeeded  to  the  estate^  might  gratuitooaly 
dispose  of  it  to  the  exclusion  of  the  substitutes^  tlie  heirs 
female  of  the  first  marriage. 

Service  of  heirs. — A  person  being  entitled  to  succeed  to 
lands  in  virtue  of  two  conveyances^  with  different  destina- 
tions^  but  neither  of  which  imposed  or  inferred  a  prohibition  to 
alter^  as  against  him^  may^  after  making  up  titles  upon  one 
of  them^  exclude^  by  a  gratuitous  disposition^  the  heirs  under 
the  other. 


[Kilk.  pp.  148— 19S.  Fol.  Diet.  1,  192—200.  £ldue^  voce 
Service  of  Heirs,  No.  2 ;  voce  Service  and  Confirmation^  No.  6 ; 
Mor.  3089—4325.] 


No.  65.     John   Johnstone   being  infeft  in  the  lands  of 

Elshieshiels,  which  by  the  investitures  stood  pro- 
vided to  heirs  male,  did,  upon  the  marriage  of  his 
son  Alexander  with  Marion  Grierson,  and  in  terms 
of  the  marriage  contract,  settle  the  said  lands 
upon  Alexander,  and  the  heirs  male  of  the 
marriage ;  whom  failing,  upon  the  heirs  male  of 
the  body  of  Alexander  of  any  other  marriage ; 
whom  failing,  upon  the  heirs  female  of  the  mar- 
riage ;  and  he  granted  procuratory  of  resignation 
in  favour  of  the  said  heir,  but  there  was  no  provi- 
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sion  in  the  contract  that  Alexander  should  take       J^^- 
up  the  estate  by  virtue  of  that  title  only.  euoar 

By  a  clause  in  the  settlement,  reciting,  that  in  maxwell. 
case  Alexander  should  have  heirs  male  by  any 
other  marriage,  the  issue  female  of  this  marriage 
would  be  excluded  from  all  benefit  of  succession 
to  the  estate,  a  particular  provision  is,  in  that  event, 
made  for  the  daughters  of  this  marriage. 

Of  this  marriage,  the  only  issue  were  two  daugh- 
ters, the  eldest  of  whom  had  a  son,  Theodore  Edgar. 

By  a  seccmd  marriage,  Alexander  had  issue  two 
sons,  Gavin  and  Alexander. 

Upon  the  death  of  John  Johnstone,  the  procura- 
tory  of  resignation  not  having  been  executed, 
Alexander  his  son  was,  in  1688,  served  and  re- 
toured  heir  male  in  special  to  his  father  in  the 
lands,  conformably  to  the  standing  investiture  in 
favour  of  heirs  male*  Upon  Alexander's  death, 
Gavin,  his  eldest  son,  was  in  like  manner  served 
and  retoured  heir  in  special  to  him  in  the  same 
manner,  and  was  infeft;  and  Gavin  having  died 
without  issue,  his  brother  Alexander  made  up  titles 
in  the  same  way.  He^  then  executed  a  gratuitous 
disposition  of  the  estate  in  favour  of  his  half  bro- 
ther Maxwell,  the  respondent  In  the  mean  time, 
the  daughters  of  John  Johnstone  had  received  pay- 
ment of  their  provisions  under  the  marriage  con- 
tract 

Upon  the  death  of  Alexander,  Theodore  Edgar 
took  out  brieves,  in  order  to  have  himself  served 
heir  of  provision  under  the  marriage  contract. 

He  was  opposed  by  Maxwell,  who  claimed  under 
the  disposition  executed  in  his  favour  by  Alexan- 
der last  mentioned. 


EDGAR 

V, 

MAXWELL. 
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1742.  There  were  thus  two  questions :  1.  Whether  Aleli- 

ander,  the  son  of  the  second  marriage,  could,  by  a 
gratuitous  settlement,  dispose  of  the  estate  in  pre- 
judice of  the  heirs  female  of  the  fu^t  marriage,  and 
24  Whether  this  Alexander,  not  having  made  up 
a  title  as  heir  of  provision  under  the  marriage  con- 
tract, so  as  to  vest  himself  with  a  right  to  the  pro- 
curatory,  but  having  only  been  served  and  retour- 
ed  as  heir  male  under  the  ancient  investiture,  had 
power  to  dispose  of  the  estate.  * 

The  Court  of  Session,  upon  the  report  of  the 

Lords  Assessors,  found,  (6th  July,  1736,)  "that  the 

"  son  of  the  second  marriage  might  gratuitously 

"  alter  the  destination  in  the  contract  of  marriage, 

and  2.  Repelled  the  objection  that  the  ri^t  to  the 

provision  in  the  contract  of  marriage  had  not  been 

established  in  the  pei*son  of  Alexander  Johnstone ; 

in  respect  of  the  answer,  that  the  real  right  of  the 

"  estate  was  established  in  the  said  Alexander's  per* 

"  son.*'* 

Edgar  reclaimed,  and  pleaded  further,  that 
to  some  parts  of  the  lands  settled  by  the  mar* 
riage  contract,  Alexander,  under  whose  deed  alone 
Maxwell  claimed,  never  had  been  served  heir,  or 
nuide  vp  any  title  whatsoever ;  that  he  could  not 
therefore  dispose  of  tliese  lands,  but  that  they 
must   necessarily  belong    to    the    petitioner. 


€€ 
it 


*  Upon  the  second  point  it  was  held^  that  **  where  one  has  it  in 
"  power  to  make  up  his  right  to  an  estate  hy  either  of  two  titles^  er.  gr.^ 
'*  either  upon  the  destination  in  hiswarriage  contract^  or  upon  the  an-' 
"  cient  investiture  of  the  estate,  and  is  under  no  restraint  which  of  the 

two  he  shall  chuse ;  if  he  chuse  to  make  up  his  title  on  the  one,  er. 

gr.  upon  the  ancient  investitures,  and  convey  away  the  estate  as  in 

the  present  case,  no  subsequent  heir  can  take  up  the  estate  by  virtue 
''  of  the  provision  in  the  contract  of  maniage,  and  thereupon  quarrd 
"  that  conveyance." — (Kilkerran.) 


€€ 
€€ 
€€ 


1742. 

£DOAR 

V, 

MAXWELL. 
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heir  of  provision.  The  Court,  upon  advising  this 
petition,  with  answers,  (29th  July,)  adhered,— but 
remitted  to  Ix)rd  Elchies,  Ordinary,  to  hear  parties  ^- 
on  the  point  with  relation  to  the  lands  in  which 
Gavin  and  Alexander  Johnston  had  not  been  in- 
feft. 

Upon  this  point  it  was  maintained  by  Maxwell, 
that  the  service  of  Alexander,  as  heir  male  to  his 
father,  implied  that  he  was  heir  male  of  the  mar- 
riage, and  of  consequence  entitled  'him  to  the  pro- 
curatory  of  resignation  in  the  settlement,  as  heir  of 
provision. 

The  Court,  however,  upon  the  report  of  the 
Lord  Ordinary,  (21st  July,  1738,)  found  "  that 
"  Gavin  Johnston's  service  as  heir  male  in  general  to 
"  his  father,  did  not  carry  right  to  the  procuratory  of 
"  resignation  contained  in  the  contract  of  marriage, 
"  which  was  destined  to  heirs  male  of  the  marriage 
"  with  Marion  Grierson ;  and  that,  therefore,  Theo- 
"  dore  Edgar,  the  heir  female  of  the  marriage,  may 
**  be  served  heir  of  provision  to  the  procuratory  of 
"  resignation."*  Edgar  was  served  accordingly,  and 
thereafter, 

An  appeal  was  brouffht  by  him  from  the  inter-  Entered 
locators  of  the  6th  and  29th  July,  1736.  ^^'  ^'  ^^^^ 

Pleaded  for  the  Appellant ;— The  heirs  male  of 
John,  to  whom  the  estate  was  by  the  old  investi- 
ture to  descend,  were  bound  by  the  marriage  con- 
tract to  perform  the  engagements  then  entered  in- 
to in  behalf  of  the  heirs  appointed  by  the  contract. 
The  only  right  which  Alexander  the  younger 
transferred  by  his  disposition,  was  the  right  which 

•  KUk.  p.  608;  Fol.  Diet.  II.  345 ;  Mor.  14015. 
VOL.  I.  Z 
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he  had  as  heir  to  his  father,  under  the  old  investi- 
tures i  and  Alexander's  assignee,  who  could  only 
stand  in  his  place,  must  be  liable  to  perform  the 
Contract,  which  Alexander  himself  was  bound  to 
make  good  to  the  heirs  of  provision. 

2.  By  the  law  of  Scotland,  no  deed  by  a  person 
pretending  to  be  heir  can  be  efiectual,  unless  his 
titles  shall  have  undergone  the  examination  of 
an  inquest,  and  been  approved  of  by  them  on 
oath.  Unless  that  sanction  is  obtained,  he  has 
no  power  over  the  estate,  and  his  title  is  incom- 
plete. Alexander's  title,  however,  as  heir  of  provi- 
sion under  the  marriage  contract,  never  was  com- 
pleted, nor  could  he  consequently  make  an  effectual 
conveyance. 

That  he  never  did  estabUsh  a  right  to  the  pnv 
curatory  of  resignation,  is  clear  from  the  int^locu- 
tor  of  the  Slst  July  1738,  (not  appealed  from,) 
authorizing  the  appellant  to  serve  as  heir  of  provi- 
sion to  the  procuratory. 

Pleaded  for  the  Respondent: — 1 .  Marriage  settle- 
ments, without  restrictive  and  irritant  clauses,  are 
not  of  the  nature  of  entails,  and  are  binding  only 
on  the  contracting  parties,  and  that  merely  in  fa- 
vour of  the  persona  pnedilectiey  who  in  the  present 
case  were  the  sons  of  the  marriage :  but  as  soon 
as  the  first  heir  takes  the  estate,  or  any  substitute 
takes  it  upon  his  failure,  the  person  so  taking  holds 
it  tanquam  optimum  nuunmum^  and  can  dispose 
of  it  gratuitously ;  the  substitution  in  favour  of 
the  next  heirs  being  of  the  nature  of  a  simple  des- 
tination, and  therefore  alterable  at  ple^L»ure. 

In  the  event  that  has  happened,  the  only  obliga- 
tion upon  the  heir  male  either  of  the  first  or  of 
the  second  marriage,  in  fiivour  of  the  dau^ters  of 
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the  first  marriage,  was  as  to  the  payment  of  the  por-       17411. 
tions  provided  to  them,  which  they  have  received.      xd^j^ 

2.  Where  any  person  has  two  or  more  unlimited  '• 
titles  to  the  same  estate,  he  may  use  and  establish 
the  rights  in  his  own  person  by  any  of  those  titles  he 
pleases,  and  no  succeeding  heir  can  quarrel  his  pre- 
decessors having  made  up  his  title  in  that  manner, 
especially  in  such  a  case  as  the  present,  where  there 
was  no  proviso  by  the  marriage  contract,  that  the 
heir  of  the  marriage  should  possess  the  estate  under 
that  title  only  j  and  therefore,  though  neither  of  the 
sons  were  served  and  retoured  heir  of  pro  vision  under 
the  contract,  yet  as  they  were  served  heirs  male  in 
special  to  their  father,  and  infeft  in  the  estate,  they 
acquired  as  absolute  a  property  by  that  form  of 
title,  as  if  they  had  made  up  their  titles  as  heirs  of 
provision. 

After  hearing  counsel,  **  it  is  ordered  and  ad-  Judgment, 
"judged,  &c.  that  the  several  interlocutors  com- ^•y^^'^'^**' 
"  plained  of  be  aflfirmed.** 

For  Appellant,  B.  Craigie^  W.  Murray^  Ch. 
JErskine. 

For  Respondent,  Jas.  Erskine^  Al.  Forrester. 
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irm.  } 

AiNSLiB     George  Ainslie,       -    -    -    -    -  ^pp^^BoMt; 
AEBUTHNOT,  Arbuthnot  &  Co., ResfondefUi. 


&c. 


7th  February  1748. 

Faotob — Bill  of  Exchakoc. — A  factor  taking  bills  in  his 
own  name>  from  his  constituent's  debtor,  without  giving  no- 
tice thereof  to  his  constituent^  found  liable  for  the  loss  ant- 
ing from  the  bankruptcy  of  the  debtor. 


[Kilk.  p.  182.     Fo].  Diet.  III.  202.    Elchiea,  voce  Bill  of  Ex- 

change.  No.  20.     Mor.  Diet.  4065.] 

No.  66.  Arbuthnot  and  Co.  were  employed  by  Ainslie, 
merchant  at  Bourdeaux,  to  receive  and  collect 
the  rents  of  an  estate  which  he  had  purchased  near 
Edinburgh. 

They  agreed  in  1731  with  one  Cave,  a  brewer, 
let  him  have  the  barley  on  the  estate  for  two 
at  a  certain  rate  per  boll,  and  that  the  price  shoul(=^^ 
be  paid  at  Martinmas  in  each  year  after  the  deliven^^ — y 
of  the  barley  ;  and  they  immediately  gave  Ainslie  ^e 
notice  of  this  agreement  by  letter.    At  the  term 


payment,  however,  instead  of  the  money,  ArbuthrTi- 
not  and  Company  took  Cave's  bills  or  promissoi — ^7 
notes,  bearing  interest,  to  the  company.  No  inliini^ 
tion  of  this   arrangement  was  given  to  Ainslie      ; 
nor  did  he  appear  to  have  received  the  interest 
thus  stipulated  when  he  received  the  price  of  tfcme 
barley  at  the  settlement  of  his  account  with  his  fac- 
tors in  1731. 

Arbuthnot  and  Co.  continued  to  deal  with  Cave^ 
upon  the  same  terms  as  formerly,  until  Cave's  bank- 
ruptcy  in  January  1735 ;  but  they  did  not  give 
AinsUe  notice  of  the  nature  of  these  terms  by  letter, 
nor  did  these  appear  from  their  accounts.     Ainslie 
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then  brought  an  action  of  count  and  reckoning       i7i8. 
against  Arbuthnot  and  Co.,  and  insisted  that  they     ainslu 
were  accountable  to  him  for  all  the  sums  contained  in  abbuthnot, 
the  bills,  and  must  suffer  the  loss  occasioned  by  Cave's        *^' 
bankruptcy.    The  defenders  objected  that  the  bills 
had  been  taken  with  a  view  of  placing  so  much  of  the 
appellant's  money  out  at  interest,  which  otherwise 
would  have  yielded  him  no  profit.     The  pursuer 
answered  that  he  had  never  authorized  the  trans- 
action ;  that  it  could  not  have  been  intended  for 
his  advantage,  he  never  having  received  notice  of 
it  either  by  letter  or  in  his  accounts  ;  and  that  the 
interest  never  having  been  paid  to  him,  but  hav- 
ing, in  regard  to  some  of  the  bills  at  least,  gone 
into  the  pockets  of  the  defenders,  the  loss  ought 
to  fall  upon  them. 

The  Lord  Ordinary  (Elchies)  reported  the  case 
to  the  Court  upon  informations  i  upon  advising 
which,  their  Lordships  found,  (7th  June  1739,) 

*  That  Arbuthnot  and  Co.  having  taken  bills  in 

*  their  own  names  from  Joseph  Cave,  and  having 

*  given  up  the  receipts  given  by  Cave  to  the  ten- 

*  ants,  without  making  entry  in  their  books,  or 

*  taking  any    other    document    that    these    bills 

*  were  for  the  behoof  of  George  Ainslie,  and  with- 

*  out  giving  any  notice  to  George  Ainslie  that  they 

*  had  taken  these  bills  in  their  own  name  for  his 

*  behoof, — that  the  bills  so  taken  were  upon  the 

*  proper  risk  of  Arbuthnot  and  Co.,'  &c. 

Upon  advising  a  reclaiming  petition,  however, 
with  answers,  the  Court  (July  14,  1739)  altered 
this   interlocutor,  and   found,    *  That  in  this  case 

*  there  is  no  fault  or  neglect  chargeable  on  the 

*  part  of  the  petitioners,  Arbuthnot  and  Co.,  suffi- 

*  dent  to  transfer  the  risk  of  the  bills  in  question 
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lyjs.       <  toon  them ;  but  that  the  contetits  of  these  bflli^ 

▲IN9LIE     <  itr;.  so  far  as  composed  from  Joseph  Cave's  ac- 

AEBUTHKOT,  *  coimfes  Ifl  thc  company*s  books,  and  taken  for  the 

*"^        *  pursuer's  barley- therein  stated  as  sold  and  deli- 

*  vered  to  Jo^ph  Cave,  do  still  remain  a  debt  up- 

*  on  Mr.  Ainslie,'  the  pursuer's  proper  risk ;  and 

*  therefore  repelled  the  objectioa  proposed  for  the 

<  pursuer  against  stating  such  part  of  these  bills  to 

*  the  company's-  credit,  and  remitted  to  the  Lord 

*  Ordinary  to  proceed  Accordingly/  They  after- 
wards adhered. 

Entered,  The  appeal  was  brought  from  these  interlocu- 

«sdNoT.i7i«.  j^^  ^f.  ^j^^  j^^i^  ^f  July  and.  18th  of  December, 

1739. 
Jndgment,         After  hearing  counsel,  ^*  it  is  ordered  and  ad- 
Tthfeb-iTis.  «j^jjg^j  &c.  that  the  said  interlocutor  of  14th 

"  July  1739,  and  the  interlocutor  of  the  18th  De- 
•'  cember  following,  adhering  thereto,  be,  and  the 
"  same  are  hereby  reversed  ;  and  that  in  the  inter- 
"  locutor  of  the  7th  June  1739,  in  the  appeal  men- 
•*  tioned,  these  words  (*  without  making  entry  in 

<  their  books,  or  taking  any  other  document  that 

*  these  bills  were  for  the  behoof  of  George  Ain- 

*  slie,  and')  be  omitted ;  and  that  the  said  interlocu- 
"  tor  with  this  omission  be,  and  the  same  is  hereby 
"  affirmed." 

For  Appellant,  G.  Clark,  C.  Erskine. 
For  Respondents,  R.  Craigie,  W.  Murray. 

Kilkerran  says  that  the  interlocutor  14th  July  "  was  pronounced^, 
not  upon  the  general  point,  but  upon  the  species  facti,  it  bdn^ 
thought  to  appear  from  a  book  called  a  Bill  Book,  that  there  Has 
evidence  of  such  posting  as  the  fanner  interlocutor  had  supposed 
necessary ;  but  this  last  judgment  was  reversed  upon  an  appeal^  the 
**  House  of  Peers  having  no  regard  to  a  bilUbook^  as  not  nomenjvrii." 
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William  Campbell,         -  -      Appellant; 

Margaret  Campbell  and  Husband,  Respondents. 


174S. 


CAMPBELL 

V, 

CAMPBSLI. 

AKD  BUB- 

BAKD* 


17th  February,  1743. 

Substitute  anb  Conditional  Institutb.  —  Clause.— 
A  destination  of  personal  property  to  A;  and  in  case  qfhU 
decease  to  B^  found  to  be  a  proper  substitution^  which  subsist- 
ed although  the  institute  survived  the  testator. 

Found  that  this  substitution^  although  alterable  by  the  insti- 
tute^ was  not  affected  by  a  previous  general  disposition  of  all 
that  might  belong  to  him  at  his  deaUi. 


[Karnes,  Rem.  Dec  pp.  25,  26.  Kilk.  p.  521 — Elchies,  No.  7> 
voce  L^acy.     Fol.  Diet.  iy.  302.    Mor.  Diet.  14855.3 


John  Campbell  executed  a  general  disposition  of  No.  67. 
the  whole  effects,  debts,  sums  of  money,  &c.  which 
might  belong  to  him  at  the  time  of  his  death,  in 
favour  of  William,  his  eldest  son,  with  the  burden 
of  provisions  to  his  other  children,  Matthew,  Da- 
niel, and  Margaret.  Daniel  made  his  will  at  sea, 
on  a  voyage  from  the  East  Indies,  in  May  1739, 
bequeatliing  all  his  money  and '  effects  to  "  John 
Campbell,  his  father  j  and,  in  case  of  John's  de- 
cease, to  Margaret,  his  beloved  sister.*'  Daniel 
died  at  sea  the  same  month,  and  in  June  following 
John  the  father  died  also,  without  having  heard 
of  DaniePs  death,  or  of  the  will  which  had  been 
m^e  by  him. 
A  competition  then  arose  as  to  Daniel's  suc- 
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174S> 

CAMPBELL 

CAMPBELL 
AKD  HUS- 
BAND. 


cession  between  William  and  his  sister  Marga- 
ret William  brought  an  action  against  her  and 
her  husband,  concluding  to  have  it  found  that  the 
substitution  in  favour  of  Margaret  was,  in  effect, 
but  a  conditional  institution.  It  was  argued  that 
substitutions,  with  regard  to  moveable  effects,  were 
considered  merely  as  the  vulgar  substitutions  of  the 
Roman  law,  si  heres  non  erit^  according  to  which 
the  substitution  did  not  take  effect  if  the  institute 
survived  the  testator  ;  and,  as  in  the  present  case, 
John  survived  his  son  the  testator,  the  substitu- 
tion in  favour  of  Margaret  became  void ;  and  2dly, 
That  DaniePs  effects  being  vested  in  John  by  his 
survivance,  were  carried  by  his  previous  general 
settlement  in  favour  of  the  pursuer. 

Even  supposing  the  settlement  executed  by  Da- 
niel to  have  contained  a  proper  substitution,  it  was 
at  all  events  merely  a  simple  destination,  which, 
even  in  the  case  of  lands,  and  still  more  in  the  case 
of  personal  property,  was  alterable  by  John  the 
institute  ;  and  it  was  effectually  altered  by  the 
settlement  previously  executed  by  him,  by  which 
he  conveyed,  in  express  terms,  in  favour  of  the 
pursuer,  all  the  effects  that  should  belong  to  him 
at  the  time  of  his  death. 

It  was  answered,  1,  That  this  subtlety  of  the 
Roman  law  upon  the  doctrine  of  conditional  insti- 
tution and  substitution  was  founded  upon  the  sup- 
posed impossibility  of  a  man  naming  an  heir  to  his 
heir,  or,  in  other  words,  of  making  a  proper  sub- 
stitution. But  the  doctrines  of  our  law  upon  this 
subject  are  very  different,  and  the  rule  is,  that  any 
express  substitution  excludes  the  legal  succession ; 
2dly,  All  that  it  can  be  supposed  that  John  intend- 
ed to  convey  by  his  general  disposition,  were  his 
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proper  effects,  which,  but  for  that  settlement,  would  i74s. 
have  descended  to  his  heirs  ab  intestato.  There  is 
nothing  in  that  deed  or  in  the  circumstances  of  the 
parties,  from  which  it  can  be  presumed  that  the  fa- 
ther intended  to  void  the  substitution  in  Daniel's 
will,  which  indeed  was  not  in  existence  at  the  time ; 
and  it  cannot  be  maintained  that  DaniePs  effects 
must  ex  necessitate  be  carried  by  the  mere  force 
of  the  words  in  the  father's  settlement. 

The  Lords,  upon  the  report  of  the  Lord  Ordi- 
nary, (13th  June  1740,)  found  *  That  the  substitu- 

*  tion  in  favour  of  the  defender  Margaret  in  her 

*  brother  DaniePs  will  does  subsist,  notwithstand- 

*  ing  the  institute  John  Campbell  his  father  did 

*  survive  the    said  testator ;    and,   found.   That 

*  the  general  disposition  in  the  year  1734  granted 

*  by  the  said  John  Campbell  to  the  pursuer  several 

*  years  before  the  said  will,  does  not  evacuate  the 

*  said  substitution ;  but  that  the  same  does  still 

*  subsist.* 

The  Court,  upon  advising  a  petition  and  an- 
swers, and,  after  a  hearing  in  presence,  adhered, 
(12th  November  1740.) 

The  appeal  was  brought  from  these  interlocutors  Entered 
of  the  13th  June  and  12th  November  1740.  JSS.^^' 

After  hearing  counsel,  "  it  is  ordered  and  ad-  judgment. 


« 


judged,  &c.  that  the  petition  and  appeal  be,  and"*''«*>'***n^  ^^' 
**  are  hereby  dismissed ;  and  that  the  interlocutors 


cc 


cotnplained  of  be  affirmed.** 


For  Appellant,  William  Noel^  A.  Hume  Camp- 
heU. 

For  Respondents,  R.  Craigie^  W.  Murray. 
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V, 
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The   Honourable   Alexander         ^  AnoeUant* 
Hume  Campbell,  -        J      ^^        ' 

David  Hume,  Esq.  Sheriff-Depute  \ 

of  Berwickshire,  and  John  Sin-  >Bespondentt. 


CLAIR, 


1*^  March  1748. 

Member  of  Pabliambnt. — Act  7*  Geo.  II.  c.  16.— No  aetioo 
lies  upon  this  statute  against  the  Sheriff^  for  making  a  douUe 
return ;  but  action  lies  against  the  clerk  chosen  by  the  mino- 
rity of  the  meeting,  who  secede  from  the  rest^  for 
to  the  Sheriff  the  candidate  elected  by  that  minority. 


[T)ict.  III.  438. — Elchies^  No.   \S,  voce  Memb.  of  ParL  am 

No.  S,  voce  Appeal^ 


No.  68.   By  the  above  act,  it  is  provided^  that  *  if  the  cler 

*  of  any  meeting  of  freeholders,  for  the  election  o 

<  a  Commissioner  to  serve  in  Parliament  for  an^ 
'  shire  in  Sqotland,    shall  wUfuUy  return  to  th 

*  Sheriff,  any  other  person  than  him  who  is  dul 

*  elected,  or  if  any  person,  pretending  to  be  clerl^^/ 

<  not  duly  elected,  shall  presume  to  act  as  clerl^^ 
'  and  shall  make  such  a  return,  the  party  offen(7- 

*  ing  shall  forfeit  L.500,  to  be  recovered  by  the 

<  candidate  to  whose  prejudice  such  false  retuni 

*  is  made.* 

It  is  also  provided,  '  that  any  Sheriff  who  shaU 

<  fcilfully  annex  to  the  writ  any  Jalse  or  undue 

*  return  shall  forfeit  L.5(X).' 
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At  the  meeting  of  the  freeholders. of  Berwick-       ^^^- 
shire  in  May  1741,  for  electing  a  member  of  Par-  hume  camp- 
liament  for  the  county,  the  candidates  were  Mr.         v. 
Hume   CampbeU   (the  appellant,)  and  Sir  John    "^*'^'&<^- 
Sinclair.     Considerable  divisions  took  place — the 
particulars  of  which  it  is  unnecessary  to  investi- 
gate.    The  result  was,  that  the  meeting  was  split 
into  two  parties ;    that  a  preses  and  clerk  were 
chosen  by  each,  and  that  two  returns  were  made  to 
the  Sheriff,  one  by  Sinclair  (as  clerk  to  the  minor 
division  of  the  meeting)  in  favour  of  Sir  John  Sin- 
clair, as  the  person  duly  elected  Commissioner  for 
the   county — ^the  other  by  another  person  as  clerk 
of  the  majority  in  favour  of  Mr.  Hume  Campbell. 

Mr.  Hume,  the  Sheriff,  annexed  both  returns  to 
the  writ. 

Upon  this  the  appellant  preferred  a  petition  and 
complaint,  both  against  the  Sheriff  and  against  Sin- 
clair, founded  upon  the  above  act,  and  concluding 
against  each  for  the  penalty  of  L.500. 

The  Court,  upon  advising  the  petition  and  com- 
plaint,  found  (Dec.  9,  1741)  that  in  the  case  of 
**  double  retumsy  no  action  lies  against  the  Sheriff 
*<  ppon  the  statute  of  the  7th  of  the  King,  ihtitled 
«  an  act  for  the  better  regulating  elections,  &c. ;  and 
**  found  that  there  is  no  sufficient  evidence  for  prov- 
'^  ing  the  complaint  against  Sinclair,  the  clerk,  and 
*^  that,  neither  his  assuming  the  office  of  .clerk,  nor 
"bis  returning  Sir  John  Sinclair  to  the  Sherifl^ 
"  as  the  person  elected  by  the  meeting  in  which  he 
"  acted  as  clerk,  does  subject  him  to  the  penalty 
*'  provided  by  the  said  statute  for  a  wUful  false  re- 
"turn,  and  therefore  assoilzied"  both  defenders 
from  the  whole  conclusions  of  th^  libel* 

The  appeal  was  brought  frt>m  this  interlocutor  of    Entered 
9th  Dec.  1741.  ^^  nS""' 
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174S.  Pleaded  for    the   Appellant :  —  A  false  don- 

HUME  CAMP^  hie  return   is   as   much  against  law   and  justice, 

*^^^  and  as  prejudicial  to  the  candidate  duly  elect- 
HUME,  &c.  ed — as  a  false  single  return,  and  must  there- 
*fore  be  considered  an  •  undue  return  within  the 
words  and  meaning  of  the  statute  ;  and  this  statute 
being  a  remedial  law,  calculated  for  the  preserva- 
tion of  the  constitution,  and  the  rights  of  the  free- 
holders, ought  to  be  construed  in  the  manner  most 
proper  to  attain  these  ends. 

Against  Sinclair  (the  clerk)  it  was  maintained 
to  be  clear  from  the  evidence,  that,  though  not 
chosen  by  the  meeting,  he  did  presume  to  act  as 
clerk,  and  did  wilfully  return  a  person  as  duly 
elected  who  was  not  elected  by  the  majority  of 
the  freeholders— and,  that  being  present  during 
the  whole  proceedings,  he  must  have  known,  not 
only  that  he  himself  had  not  been  duly  elected  to 
the  office  of  clerk,  but  likewise  that  the  appellant 
was  the  person  duly  elected  by  the  majority, 
commissioner  for  the  county. 

Pleaded  for  the  Respondent^  (Mr.  Hume:) — By 
the  words  of  the  statute,  no  person  complaining  of  a 
return  made  to  his  prejudice,  is  entitled  to  recover  any 
penalty  from  the  Sheriff,  except  the  person  entitled  to 
be  returned,  and  not  returned.  But  where  there  is  a 
double  return,  and  the  Sheriff,  on  account  of  the 
difficulty  of  the  case,  submits  the  whole  to .  the 
judgment  of  the  House  of  Commons,  to  decide 
upcMi  the  right  of  the  parties,  neither  of  them  can 
say  that  he  is  not  returned,  or  entitled  on  that 
ground  to  maintain  an  action  against  the  Sheriff. 

If  the  words  of  the  statute  do  not  extend  to 
double  returns,  no  rule  of  construction  ought  to 
carry  the  penalty  further  than  the  words  warrant 
Cases  omitted  in  framing  penal  statutes,  ought  not  to 
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be  brought  within  them  by  construction,  on  the       ^743. 


ground  that  though  not  within  the  words,  they  were  hump,  camp- 
within  the  plain  meaning  of  the  legislature :  such       "^. 
statutes  are  always  strictly  interpreted.  nuut,  &c 

Pleaded  for  the  Respondent,  (Sinclair:) — There  is 
no  evidence  that  the  respondent  had  wilfully  made 
a  false  return,  that  is,  contrary  to  his  own  know- 
ledge and  conviction.  He  acted  as  clerk,  because 
he  thought  he  had  been  so  elected,  and  the  return 
made  by  him  was  that  which,  if  his  own  election 
had  been  good,  ought  to  have  been  made. 

After  hearing  counsel, "  it  is  ordered  and  adjudged,    judgment, 
"  &c.  that  so  much  of  the  said  interlocutor,  whereby     ^^  j^^^^' 
"  the  Lords  of  Session  found,  *  that  in  the  case  of 

*  double  returns,  no  action  lies  against  the  Sherifi' 

*  upon  the  statute  of  the  7th  of  the  King,  intitled 

*  an  act  for  the  better  regulating  the  elections,  &c. 

*  and*  therefore  assoilzied  the  said  David  Hume 

*  the    Sheriff,   from   the  petition   and    complaint 

*  mentioned  in  the  said  appeal,  whole  conclusions 

*  thereof,    and  penalties  craved  thereby,  and  de- 

*  cerned  and  declared  him  quit  thereof, '  and  free 

*  therefrom,  now  and  in  all  time  coming,'  be,  and 
"  the  same  is  hereby  affirmed ;  and  that  so  much  of 
"  the  said  interlocutor,  whereby  the  Lords  of  Ses- 
"  sion  found,   *  that  there  is  no  sufficient  evidence 

*  for  proving  the  complaint  against  John  Sinclair, 

*  the  clerk,  and  that  neither  the  assuming  the  of- 

*  fice  of  clerk,  nor  his  returning  Sir  John  Sinclair 

*  to  the  Sheriff,  as  the  person  elected  by  the  meet- 

*  ing,  in  which  he  acted  as  clerk,  does  subject  him 

*  to  the  penalty  provided  by  the  said  statute  for  a 

*  wilful  false  return;  and  therefore  assoilzied  the  said 

*  John  Sinclair,  the  clerk,  from  the  aforesaid  petition, 
'  and  complaint,  whole  conclusions  thereof,  and  pe- 
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^f^'  *  nalties  craved  thereby,  and  decerned  and  declared 
HUME  CAMP-  «  him  quit  thereof,  and  free  therefrom,  now  and 
t^.  *  in  all  time  coming,'  be,  and  the  same  is  hereby 
HUMB,  &c.  it  reversed ;  and  it  is  hereby  declared,  that  the  re- 
<^  spondent,  John  Sinclair,  is  guilty  of  wilfully  mak- 
"  ing  a  false  return  to  the  Sheriff  of  the  shire  of  Ber- 
<^  wick,  contrary  to  the  said  act  of  Parliament,  and  is 
**  liable  to  the  penalty  thereby  inflicted ;  and  it  is 
'<  therefore  ordained  and  adjudged,  that  the  said 
"  John  Sinclair  do  forfeit  and  pay  to  the  appel- 
**  lant,  the  sum  of  five  hundred  pounds  sterling, 
**  according  to  the  said  act  of  Parliament :  And 
"  it  is  hereby  further  ordered,  that  the  Court  of 
"  Session  do  give  all  the  necessary  and  proper  di- 
**  rections  for  carrying  this  judgment  into  execu'* 
"  tion/* 

For  Appellant,   Bo.   Craigie,    Wm.    Murray^ 
Alex.  Forrester. 

« 

For  Respondents,  Fr.  Chute,  C.  Ershine. 
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EARL  OF 
SUTHERLAND 
V, 
ROSS,  &C. 

William,  Earl  of  Sutherland,  .  -    Appellant; 
Ross,  Anderson,  et  alii,    -    -     -     Respondents. 

25M  March,  1743. 

SUPBRIOB  AND  VaSSAL.— FORFEITUBB.-— RbCOONITION. — PER- 
SONAL oBJBCTiON.-^AcT  1.  Geo.  I.  c.  20. — Act  1.  Geo.  I. 
e.  50. — Act  5.  Geo.  I.  c.  20. — A  vassal  having  incurred  re- 
cognition by  alienating  part  of  his  lands,  and  the  superior, 
upon  his  subsequent  forfeiture,  having,  in  his  exceptions 
taken  before  the  Court  of  Session  against  the  survey  made  by 
the  trustees,  founded  his  claim  solely  upon  Ist  Geo.  I.  c.  20, 
and  obtained  decree,  it  was  found  not  competent  for  him 
thereafter  to  insist  in  a  declarator  of  recognition  on  the 
ground  of  the  alienation. 


QElchies,  voce  Forfeiture,  No.  3.3 


By  the  act  1  Geo.  I.  c.  20,  entitled,    "  An  No.  69. 
"  act  for  encouraging  superiors,  vassals,  &c.  in 
"  Scotland,  who  shall  continue  in  their  duty  to 
**  his  Majesty,  *'   it  was   enacted,    *  That  if  any 

*  subject  of  Great  Britain  holding  lands  of  a  sub- 

*  ject  superior  in  Scotland,  bad  been,  or  should  be 

*  guilty  of  high  treason,  his  lands,  &c.  should  re- 

*  cognosce,  and  return  into  the  hands  of  his  supe- 

*  rior,  and  the  property  be  consoUdated  with  the 

*  superiority,    so  as  such  superior  did  diligence 
<  really  and  without  collusion,  for  attaining  posses- 

*  mm  of  such  lands  within  six  months  from  the  at- 


S5Q  CASES  ON  APPEAL  FROM  SCOTLAND. 


1743. 


EARL  OF 
SUTHERLAND 
V, 
ROBS,  &C, 


*  tainder  of  the  vassal.'  But  it  is  provided,  "  That 
"  no  attainder  should  exclude  the  right  or  dili- 
V.  ^  "  gence  of  any  creditor  remaining  peaceable  and 
"dutiful,  for  security  of  payment  of  any  just  debt 
"  contracted  before  the  treason  committed." 

By  the  13th  sect  of  the  1st  Geo.  I.  c.  50,  ( 
act  for  vesting  in  his  Majesty  for  the  use  of  th 
public,  all  the  estates  of  persons  attainted  for  higlKz:::^ 
treason,)  "  All  persons  having  any  right  or  claim^  , 
"  &c.  whatsoever  in  law  or  equity,  in  or  to,  &c 
"  such  estates,"  are  directed  to  enter  the  claim 
fore  the  commissioners  in  the  manner  directed,  an 
in   default  thereof,  every  such  right,  claim,  &c 


shall  be  held  null  and  void,  &c.  and  the  claimai^Bt 
is  directed  to  express  particularly  the  nature  czzaf 
his  right  or  claim. 

By  the  5th  Geo.  I.  c.  20,  All  persons  claii 
ing  any  right  to  an  estate,  which  h^s  been  seizi 
by  the  trustees,   &c.  or  claiming  such  estate 
superior  or  vassal,  by  virtue  of  the  act  for  enco^ 
raging  superiors,  are  required  to  present  to  tl 
Court  of  Session  their  exceptions  against  the 
session  taken  by  the  trustees,  together  with  tl 
grounds  of  their  right,  &c.  within  the  term  pi 
scribed. 

The  present  question,  as  affected  by  these 
arose  out  of  the  following  circumstances :  LoJf  ^ 
Duffus  (the  vassal  in  the  lands  of  Skelbo,)  was  a*^ 
tainted  of  high  treason  by  act  of  Parliament,  bxh^ 
the  estate  was  surveyed  by  the  trustees  as  forfeitec^ 
to  the  crown. 

A  claim  was  then  given  in  for  John,  Earl  of  Su- 
therland, the  superior  of  the  lands,  founded  1st 
upon  the  act  of  the  1st  Geo.  I.  c.  20,  <<  for  encou- 
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raging  superiors,*'  and  setting  forth  that  he  had       ^^^' 


brought  his  action  within  the  six  months  after    *^»^  ^' 
Lord  Dufiiis'  attainder ;  and  2d,  Upon  an  act  ^f^^'^^^^^^^^ 
recc^ition  all^^ed  to  have  been  committed  by    *®**'*^ 
liOrd  Dufiiis  previous  to  his  attainder,  in  alienat- 
ing the  one  half  of  his  lands  without  consent  of 
his  superior,  and  bearing  that  a  summons  of  de- 
clarator of  recognition,  reduction,  &c.  had  already 
been  instituted  upon  this  ground  against  the  vassal. 

No  determination,  however,  was  pronounced  by 
the  trustees,  and  afterwards  in  pursuance  of  the  Sd 
act  above  recited,  (5th  Geo.  I.  ch.  20,)  the  Earl 
of  Sutherland,  and  William  Lord  Strathnaver,  his 
son,  presented  to  the  Court  of  Session  their  excep- 
tions against  the  survey  made  of  the  lands  of  Skel- 
bo  by  the  trustees,  and  claimed  the  same  under 
the  act  of  the  1st  (Jeo.  I.  ch.  20.  "  for  encouraging 
superiors.'*    The  Court  of  Session,  (10  Sept.  1719,) 
^<  Sustained  the  above  exceptions,  and  declared  the 
^<  said  Earl  of  Sutherland  and  his  son  had  right  to 
^«  the  full  property  and  possession  of  the  lands 
**  therein  mentioned,  with  the  burden  always  of  the 
"  payment  of  the  debts  affecting  the  same." 

After  this,  some  of  the  creditors  gave  in  claims 
in  virtue  of  this  reservation,  and  were  found  enti- 
tled to  pajrment  of  their*debts  ;  and  the  appellant 
then  instituted  (in  1736)  an  action  of  declarator  of 
recognition,  on  the  ground  (already  mentioned)  that 
Lord  Dufius  had,  previously  to  his  attainder,  alie- 
nated more  than  half  of  his  estate  without  the  con- 
sent of  his  superior.*    In  this  action  the  creditors 

*  The  effect  of  a  decree  of  recognition  would  have  been  to  have  cut 
out  the  creditors  from  their  claim  of  debt^  whereas  under  the  act  "for 
encouraging  superiors,"  ^c  the  estate  recognoscing  to  the  superior  was 
burdened  with  the  payment  of  lawful  debts. 
VOL.  I.  2  A 
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1743.  of  Lord  Dufiiis  made  appearance,  and  objected 
sA&L  OF  that  the  appellant's  father  and  grandfather  havings 
V.  in  place  of  making  up  any  title  to  the  said  estate  by 
BOSS,  &a  virtue  of  the  said  recognition,  claimed  it,  (in  liieir 
exceptions  to  the  Court  of  Session,)  as  forfeited 
to  them  under  the  act  *^  for  encouraging  superiors," 
and  having  obtained  a  decree,  declaring  the  estate 
to  belong  to  them,  in  respect  of  the  rebellion  of 
their  vassal,  they  thereby  acknowledged  a  right 
and  property  in  their  vassal  at  the  time  of  the  re- 
bellion, which  was  a  waiver  of  any  claim  of  recog- 
nition, — ^that  the  Earl  of  Sutherland  ought, — ^in  his 
exceptions  to  the  Court  of  Session, — ^to  have  claim- 
ed the  estate  upon  his  casualty  of  recognition  in  the 
terms  of  the  5th  Geo.  I.  c.  20,  and  having  failed  to 
do  so,  his  claim  of  recognition  was  now  barred. 

It  was  answered,  that  a  claim  had  been  duly  en- 
tered before  the  trustees,  both  under  the  act  ^*foT  en- 
couraging superiors,"  and  upon  the  recognition, 
upon  which  no  decision  having  been  pronounced, 
the  appellant  was  now  at  liberty  to  insist  in  his  de- 
clarator of  recognition. 

The  Court,  by  their  first  interlocutor,  (5th  Feb, 
1740,)found « That  the  appellant,  the  Earl  of  Suther- 
'  land,  having  presented  a  claim  before  the  conmiis- 

*  sioners  of  inquiry,  upon  his  right  of  recognition,  as 
'  well  as  upon  the  act  1  Geo.  I.  c.  SO,  for  encou- 
^  raging  superiors,  &c.  and  the  commissioners  hav- 

*  ing  given  no  judgment  on  the  same,— -it  was 
<  competent  to  the  said  Earl  to  insist  now  in  the 

*  process  of  declarator  of  recognition,  and  there- 

*  fore  repelled  the  objections.' 

In  a  reclaiming  petition  it  was  pleaded,  that  ab- 
stracting from  the  act  of  the  5th  Geo.  I.  c.  20,  and 


CASES  ON  APP^L  FROM  SCOTLAND.  355 

supposing  it  unnecessary  to  have  entered  an  excep-      i743. 
tion  before  the  Court  of  Session  on  the  claim  of  re-    ^ael  of 
cognition^  yet  no  sufficient  claim  had  been  entered  •"'""^^*'^ 
with  the  trustees,  upon  the  title  of  recognition  now    ^^"*  *^ 
set  up,  in  terms  of  the  vesting  act  of  the  1st  Geo.  I. 
c.  30,  sect.  13,  and  that  the  claim  thus  presented  on 
that  ground  was  not  a  proper  claim,  nor  agreeable 
to  the  directions  of  the  statute,  being  destitute  of 
many  of  the  forms  and  requisites  prescribed. 

It  was  answered,  inter  alia,  that  even  supposing 
the  claim  to  have  been  imperfectly  brought,  it 
was  not  incumbent  upon  the  Earl  to  enter  any 
claim  before  the  trustees  on  the  casualty  of  recog- 
nition, in  order  to  preserve  his  right 

Upon  advising  these  pleadings,  and  after  a  hearing 
in  presence,  the  Court  (9  July,  1740)  found,  *•  That 
"  for  preserving  the  pursuer^s  casualty  of  recogni- 
*<  tion,  it  was  necessary  for  him  to  enter  a  claim 
^  thereof  before  the  commissioners  appointed  for 
**  enquiring  into  forfeited  estates,  and  that  notwith- 
standing of  his  right  as  superior  of  the  lands,  sub- 
ject to  the  recognition  by  the  act  of  the  1st  Geo. 
I.  '  for  encouraging  superiors,' ''  &c. ;  and  found, 
«  That  no  sufficient  claim  of  the  said  recognition 
**  was  by  him  entered  before  the  commissioners, 
^  and  therefore  that  he  was  not  entitled  to  insist  in 
**  this  recognition."  Their  Lordships  adhered  (24 
June,  1741.) 

A  petition  was  then  presented  by  the  creditors, 
stating  that  the  court  had  only  determined  upon 
some  of  the  objections  made  by  them  to  the  action 
at  the  instance  of  Lord  Sutherland,  and  that  others 
were  still  undisposed  of.  They  insisted,  therefore, 
1st,  That  a  recognition  could  not  be  declared  after 
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^^^  a  forfeiture,  as  this  would  expose  the  crovm  to  cd- 
lusion  between  the  superior  and  vassal.  Sdlj,  That 
if  there  had  been  any  room  for  the  recognition. 
Lord  Sutherland  was  now  barred  from  claiming  any 
right  under  it,  by  his  having  presented  his  excep- 
tions to  the  Court  of  Session,  against  the  survey 
made  by  the  trustees  of  the  lands  of  Skelbo,  and 
having  founded  his  claim  entirely  upon  the  act 
"  for  encouraging  superiors/* 

Answers  were  given  in  to  this .  petition,  but  be- 
fore the  same  were  advised. 
Entered  An  appeal  was  brought  by  Lord  Sutherland  from 

the  interlocutors  of  9  July,  17^0;  and  ^  June, 

1741. 

Pleaded  for  the  Appellant : — ^It  was  not  by  any 
means  necessary  for  the  appellant,  for  the  pi^eser- 
vation  of  his  right  of  recognition,  to  enter  any  daim 
before  the  commissioners.  The  clause  of  the  act  of 
the  1st  Geo.  I.  c.  50,  requiring  the  presentation  of 
claims  under  forfeiture,  relates  solely  to  estates 
vested  by  that  act  in  his  Majesty  for  the  use  of  the 
public,  but  by  the  previous  act  "  for  encourag- 
ing superiors"  the  lands  of  persons  attainted, 
held  of  subject  superiiprs,  were  declared  to  recog- 
nosce,  and  return  to  wkch  superior,  as,  without  col- 
lusion, and  within  the  time  limited,  obtained  pos- 
session of  them ;  and  as  the  subsequent  act  **  for 
"  vesting  forfeited  estates  in  his  Majesty,  for  the 
•*  use  of  the  pubUc,"  could  not  be  intended  to  take 
away  such  estates  from  those  to  whom  they  had 
been  granted  by  the  previous  statute,  the  estate 
in  question  could  never  have  been  vested  in  his 
Majesty,  so  that  the  claim  required  to  be  presented 
by  this  act  was  not  necessary.    Indeed  there  is  an 
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express  provision  in  the  latter  statute,  that  the  right       J^is. 
before  granted  to  superiors  should  not  be  taken    ^ael  of 

1^  1  SUTHERLAND 

away,  or  even  altered.  j,. 

But  if  such  a  claim  had  been  necessary,  there    *®*''  *^ 
was  one  presented  to  the  commissioners,  which 
made  express  mention  of  the  recognition. 

Pleaded  for  the  Respondents : — It  was  essential 
for  the  preservation  of  the  right  of  recognition,  that 
a  claim  should  have  been  entered,  because  by  the 
act  of  the  1st  Geo.  I.  c.  50,  all  estates  belonging  to 
attainted  persons  were  vested  in  his  Majesty  for 
the  use  of  the  public,  and  this  without  any  excep- 
tion, so  as  to  include  even  those  estates  which  were 
liable  to  be  claimed  by  the  superiors,  and  as  the 
interest  granted  to  superiors  by  the  previous  act 
**  for  encouraging  superiors"  was  not  simple  or  ab- 
solute, but  conditional,  and  depending  upon  a  fu- 
ture potestative  condition, — viz.  the  performance  of 
the  statutory  requisites,  with  which  superiors  might 
or  might  not  comply, — ^the  estate  of  the  forfeiting 
vassal  must,  in  the  mean  time,  be  held  to  have 
vested  in  the  crown,  until  the  superior  has  com- 
plied with  the  terms  required  by  the  statute,  to  di- 
vest the  crown  of  the  estati^  and  to  vest  it  in  him- 
self. 

By  the  failure,  therefore,  to  present  a  proper 
claim  before  the  commissioners,  and  by  the  appel- 
lant's having,  in  his  exceptions  to  the  Court  of  Ses- 
sion, founded  his  demand  solely  upon  the  above  act, 
without  taking  any  notice  of  his  claim  arising  from 
the  alleged  recognition,  he  must  be  held  to  have 
renounced  this  claim ;  for  although  the  same  person 
may  have  different  titles  to  the  same  estate,  yet  as 
the  statute  expressly  declares  all  titles  not  claimed 
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before  the  commissioners  to  be  hull  and  void,  and 
the  estates  liable  thereto  to  be  from  thenceforth 
freed  and  discharged,  it  follows  that  a  person 
claiming  under  one  title,  and  not  claiming  by  vir- 
tue of  any  other,  as  effectually  extinguishes  that 
title  on  which  he  neglects  to  claim,  as  if  the  two  titles 
had  been  in  different  persons,  one  of  whom  had 
omitted  to  make  any  claim,  according  to  the  max- 
im, Quamdiu  duo  jura  concurrunt  in  una. 

If  there  is  any  deficiency  in  point  of  law  in  the 
appellant's  title,  he  can  have  no  pretence  to  indul- 
gence from  a  court  of  equity,  the  whole  purpose 
of  the  present  attempt  being  to  deprive  onerous 
creditors,  of  the  payment  of  their  just  debts. 

After  hearing  counsel,  '  it  is  ordered  and  adjudg- 
ed, &c.  that  so  much  of  the  said  interlocutor,  where- 
by the  Lords  of  Session  foimd,<<  That  no  sufficient 

*  claim  of  the  recognition  in  question  was  entered 
<  before  the  commissioners  for  enquiring  into  the 

*  forfeited  estates,''  be,  and  the  same  is  hereby  re- 
versed i  and  that  in  the  said  interlocutor,  after  the 
words  (♦*  casualty  of  recognition")  these  words  be 
inserted,  ("incurred  prior  to  the  treason  committed 

« by  the  vassal  j")  and  it  is  hereby  declared,  that  the 
appellant's  grandfather  and  fatlier  having  claimed 
the  estate  in  question,  by  their  exceptions  present- 
ed to  the  Court  of  Session,  as  forfeited  to  them 
under  the  act  of  the  first  year  of  his  late  Majesty, 
for  encouraging  superiors,  &c.  and  having,  in 
the  year  1719>  obtained  a  decree  of  the  said 
court,  declaring  the  estate  to  belong  to  them,  by 
virtue  of  the  said  act,  in  respect  of  the  rebellion 
of  their  vassal,  with  the  burden  always  of  a  propor- 
tion of  the  debts  affecting  the  said  estates,the  same 
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•  was  a  waiver  or  renunciation  of  any  recognition       1744. 

•  prior  to  the  treason  so  committed  as  aforesaid,  and  caldbe,  &c 

*  that  the  appellant  is  bound  thereby.  And  it  is  fur- 
^  ther  ordered  and  adjudged,  that  the  residue  of  the 
^  said  interlocutors,  with  the  alterations  or  varia« 

*  tions  before  mentioned,  be,  and  the  same  is  here- 
^  by  affirmed. 

For  Appellant,  Bo.  Craigie^  C.  Erskine. 
For  Respondents,  WUL  Hamilton. 


Patrick  Calder  of  Redford,  and  1^^      jj 

William  Anderson,  Surgeon,    J    ^^         ' 
Mart  Provan,        ...         Respondent. 

12  January^  1744. 

Pactum  Illicitum.— Bill  of  Exchanos.—- Action  sustained 
upon  a  gratuitous  bill  which  had  been  granted  by  a  man  in 
security  of  a  promise  of  marriage^  the  maniage  not  having 
taken  place. 

Costs.— £40>  given  to  Respondent. 


[Elchies  voce  Bill  of  Exchange^  No.  25;  Rem.  Dec.  II.  No.  30 ; 
C.  Home>  No.  193 ;  Mor.  Diet.  9511.] 


Mart  Provan  raised  an  action  against  Calder  and  No.  70. 
Anderson,  concluding  for  restitution  and  payment 
of  a  bill  for  L.100,  which  had  been  granted  to  her 
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^^^^  by  the  former,  on  her  agreeing  to  marry  him,  and 
cALDEji,  &c  ^hich  she  had  deposited  in  the  hands  of  Anderson. 
pjiovAK.  Anderson  acknowledged  that  the  bill  had  been 
lodged  with  him,  and  that  he  had  given  it  to  Cal- 
den  It  was  further  stated  in  defence  to  the  ac- 
tion, that  the  bill  was  gratuitous,  and  at  any  rate 
that  it  was  granted  in  a  drunken  frolic,  and  never 
intended  to  be  obligatory,  as  might  be  inferred 
from  the  circumstance  of  its  having  been  returned 
to  Calder  through  the  hands  of  Anderson. 

The  Lord  Ordinary  allowed  a  joint  proof,  firom 
which  it  appeared,  that  Calder,  being  in  a  public 
house  in  company  with  some  other  persons,  and 
considerably  intoxicated,  conversed  much  with 
Mary  Provan,  (the  servant  maid,)  expressing  a 
great  fondness  for  her ;  that  in  the  course  of  the 
evening  they  retired  together  into  another  apart- 
ment, where  they  remained  shut  up  for  about  an 
hour,  (but  it  was  not  pretended  that  any  unlawful 
intercourse  passed  between  them);  that  Provan 
afterwards  came  into  the  room  where  the  company 
were,  and  shewed  them  a  paper,  which  she  said 
was  given  her  by  Calder  for  promising  to  many 
him,  or  (according  to  one  witness)  as  a  proof  of 
the  sincerity  of  his  intention  to  marry  her  j  but 
Anderson,  and  another  person,  upon  examining  it, 
told  her  it  was  a  bad  bill ;  and  then  she  carried  it 
back  to  Calder,  who  wrote  and  delivered  to  her 
another  bill,  which  they  told  her  was  a  good  bill, 
for  L.100,  payable  at  Whitsunday  then  next ;  that 
at  Anderson's  desire  she  wrote  her  name  upon  the 
back  of  it  and  left  it  in  his  hands  upon  his  pro- 
mising to  be  answerable  for  it,  or  to  pay  her  the 
L.100,  &c. 
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The  Lord  Ordinary  (8th  July,   1741)  found       i74i. 


•*  that  there  is  no  evidence  that  any  sinister  me-  caldbr,  &c. 

^*  thod  was  used  by  the  pursuer  to  obtain  the  bill  in     paovan. 

**  debate,  nor  that  the  same  was  granted  in  the  way 

<<  of  a  joke  or  drunken  frolic  j  and  finds  it  proven, 

«<  that  the  same  having  been  granted  after  a  long 

**  conversation  between  the  pursuer  and  Calder, 

'^  and  after  a  former  bill,  which  was  objected  to  as 

^<  void,  was,  as  is  presumed,  retired,  and  the  bill 

'*  now  pursued  on  granted  in  place  thereof,  the  bill 

'<  is  to  be  presumed  to  be  the  result  of  a  lawful 

"  transaction  between  the  pursuer  and  defender 

<<  Calder ;  and  finds  this  is  supported  by  the  decla- 

'*  ration  the  pursuer  made  of  the  cause  of  granting 

'*  the  bill,  as  mentioned  in  the  evidence  adduced, 

<<  and  therefore  finds  that  the  same  was  binding  up- 

<<  on  him,  the  said  Calder }  and  finds  it  proven  that 

"  the  defender  Anderson  did  receive  the  bill  upon 

<«  the  sole  account  of  the  pursuer,  and  that  he  did 

'*  wrong  in  delivering  the  same  up  to  Calder ;  and 

"  therefore  repels  the  defence  that  the  bill  was  gra- 

^'  tuitous,  and  finds  the  defenders  conjunctly  and 

'<  severally  liable  for  the  sum  of  L.100  Sterling,  and 

"  annual  rent  thereof,  from  the  term  of  payment." 

This  interlocutor  was  altered  by  the  Court,  who 
sustained  the  defences,  and  assoilzied ;  but  upon 
advising  another  reclaiming  petition,  (23d  July, 
1721)  they  again  altered,  and  decerned  in  favour 
of  the  pursuer,  and  to  this  judgment  they  after- 
wards adhered. 

The  appeal  was  brought  from  the  interlocutors  of  Entered,  2s 
8  July  1741,  23  and  31  July  1742,  and  7  January  ^""^  ^^^ 
1743. 

Pleaded  for  the  Appellants: — It  is  apparent 
from  the  whole  circumstances  of  the  case,  that  the 
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^^^  bill  was  taken  without  any  intention  to  create  a 
CALDER,  &c.  debt  upon  the  appellant,  Calder,  but  as  a  mere  joke 
T&oFAN.  against  him,  who  was  in  liquor  at  the^  time ;  and 
that  it  was  with  the  same  view  that  he  and  the 
respondent  were  sent  by  the  company  into  a  sepa- 
rate room,  without  the  suspicion  of  any  unla^idhl 
commerce  or  other  transaction  which  was  to  pass 
between  them.  It  is  likewise  evident  that  the 
respondent  did  not  think  the  bill  of  any  use,  as  she 
immediately  put  it  into  the  hands  of  the  other  ap- 
pellant, instead  of  preserving  it  herself,  or  entrust- 
ing it  to  her  own  relations  in  the  house. 

But  supposing  the  bill  to  have  been  obtained  by 
her  seriously,  still  she  cannot  be  entitled  to  recover 
upon  it  in  a  court  of  justice.  It  is  admitted  that 
it  was  given  gratuitously ;  and  when  it  is  consider- 
ed that  it  was  so  given  by  a  drunk  man  to  the  ser- 
vant girl  in  a  public  house,  whom  he  never  saw  be- 
fore, the  circumvention  must  be  obvious.  That 
there  was  any  consideration  ex  turpi  cauM^  is  not 
pretended ;  but  if  there  was,  it  would  only  make 
the  respondent's  case  worse  ;  for  all  securities  ob- 
tained by  women  of  that  sort,  even  though  delibe- 
rately, and  from  men  knowing  what  they  do,  are 
in  courts  of  equity  set  aside. 

Pleaded  for  the  Respondent : — It  cannot  be  held 
that  the  bill  in  question  was  obtained  by  any  un- 
fair practices  on  the  part  of  the  respondent,  whose 
character  was  perfectly  unblemished.  On  the  con- 
trary, the  whole  transaction  was  a  scheme  on  the 
part  of  the  appellants  to  inveigle  and  delude  the 
respondent,  whom  they  have  treated  in  the  most 
fraudulent  manner. 

Bills  granted  either  in  consideration  of  secret 
services,  or  in  recompence  for  a  breach  of  a  pro- 
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mise  of  marriage^  (a  reliance  on  which  may  have       ^744. 


drawn  the  person  to  whom  it  was  made  into  seve-  caldes,  &c 
nd  steps  which  she  would  not  otherwise  have  ta-     peovan. 
ken,)  ought  not  to  be  rendered  ineffectual,  in  favour 
of  one  who  was  not  only  privy  to  all  the  most  ex- 
ceptionable parts  of  the  transaction,  but  confesses 
himself  to  have  been  the  contriver  of  the  whole ; 
nor  yet  in  favour  of  his  confederate  who,  having 
been  likewise  privy  to  the  whole  design,  contrived 
mider  pretence  of  friendship,  and  upon  a  promise 
to  be  responsible  for  the  value,  to  get  the  bill 
into  his  own  hands- 
After  hearing  counsel,  **  it  is  ordered  and  ad-  Judgment, 
**  judged,  &c.  that  the  several  interlocutors  com-  {7^'^'**^' 
^<  plained  of  be,  and  the  same  are  hereby  affirmed ; 
<<  and  it  is  further  ordered,  that  the  appellants  do 
^^  pay,  or  cause  to  be  paid  to  the  respondent,  the 
<*  sum  of  L.40,  for  her  costs  in  respect  of  the  said 
"  appeal.** 

For  Appellants,  B.  Craigie^  W.  Murray. 
For  Respondent,  Will.  Hamilton^  C.  Erskine. 
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1744. 


Stewart 

V. 


Graham,  Ac.  CapTAIN  JoHN  StEWART,  ulios  CoL->  ^        ^2il||<  • 

TERANE,  -  -  -J      ^^  * 

William  Graham,  Trustee  for  Ao- ")  ^         j    ^ 
o  ^    ,..  y iCemamienti. 

NEs  Stewart,  et  aht,    -  -  j       -^ 

10  February,  1744. 

Mutual  Contract. — Husband  and  Wifb.— >An  estate  being 
provided  in  a  marriage  contract  "  to  the  heirs  of  the  marriage/ 
the  father  was  found  not  entitled  to  settle  it  by  an  entail,  up« 
on  any  child,  other  than  the  heir  of  the  marriage ;  and  mn  en- 
tail, thus  settling  it,  was  reduced  as  being  contra  Jidem  iabu» 
larum  nuptialium. 


[[Elchies,  voce  Mutual  Contract,  No.  20.]] 


No.  71-  By  marriage  contract  entered  into  in  1668  between 
John  Stewart  of  Phisgill,  and  Agnes  Stewart,  the 
latter  disponed  her  lands  of  Glenturk,  and  others, 
to  the  said  John  Stewart,  and  '*  the  heirs  of  the  mar- 
riage," &c. ;  and,  in  like  manner,  John  Stewart 
bound  himself  to  provide  all  the  lands,  sums  of 
money,  &c.  he  then  had,  ot*  might  acquire,  **  to  the 
heirs  of  the  marriage.'* 

John  was  infefl,  and  his  infeftment  was  record- 
ed. Of  this  marriage  there  was  issue,  four  sons, 
David,  Robert,  William,  and  James;  and  four 
daughters,  the  eldest  of  whom  were  named  Agnes 
and  Elizabeth.  David  predeceased  his  father, 
without  issue.  Robert  also  predeceased  his  father, 
but  left  a  daughter,  Agnes. 

On  6th  June,  1719,  John  executed  an  entail  of 
his  whole  estate,  (including  his  wife's  property,) 
whereby  he  disponed  it  to  himself,  and  the  heirs 
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male  of  his  body ;  whom  failing,  to  the  heirs  fe-      1744.  « 
male  of  his  body,  and  the  heirs  male  of  their  bo-    stewabt 
dies  ;  whom  &iling,  to  such  persons  as  he  should  o^j^^ah,  &c 
name  in  lecto ;  whom  failing,  to  his  heirs  male  what- 
soever, &c. ;  and  he  expressly  excluded  Agnes  (the 
daughter  of  his  son  Robert)  from  the  succession. 

The  entail  was  registered,  a  charter  was  expede, 
and  infeflment  taken ;  and  upon  the  father's  death, 
in  1720,  William,  the  third  son,  was  served  heir  of 
tailzie  to  him,  and  was  infeft.  He  died  without  is- 
sue, and  his  youngest  brother  having  predeceased 
him,  Agnes,  the  eldest  daughter  of  the  entailer, 
took  up  the  estate  as  heir  of  entail. 

Upon  her  death,  without  issue,  in  1732,  the  ap- 
pellant (being  the  eldest  son  of  Elizabeth,  the 
second  daughter,)  was  served  heir  of  entail  to 
her. 

By  this  time  Agnes,  the  daughter  of  Robert, 
and  heir  of  line  of  the  marriage,  was  of  age,  and 
was  married  ;  and  in  order  to  try  the  right  of  the 
parties  to  the  estate,  she  and  her  husband  granted 
a  bond  in  trust  to  Mr.  Graham,  the  respondent, 
for  L.7OOO,  upon  which  he  charged  Agnes  to  enter 
in  special  as  heir  of  line  and  of  provision  to  her 
grandfather,  and  obtained  decree  of  adjudication, 
in  virtue  of  which  he  brought  an  action  of  reduc- 
tion and  improbation,  to  set  aside  the  entail,  1719> 
as  being  contra  Jidem  tabular um  nuptialium. 

The  Lords  (5  January  1743,)  upon  the  report 
of  the  Lord  Ordinary,  (after  repelling  an  objection 
to  the  title,)  found,  "  tliat  John  Stewart,  the  maker 
"  of  the  entail,  could  not  settle  the  estate  provided 
"  in  the  contract  of  marriage  to  the  heirs  of  the 
«  marriage,  so  as  to  prefer  his  daughter  Elizabeth, 
•*  and  her  issue,  to  Agnes  Stewart,  the  heir  of  line 
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1744.      **  of  the  marriage,''  and  they,  therefore,  reduced 


""J^J^JJ^^  the  entail,  &c. 

*•    ^^      Thereafter  their  Lordships  adhered,  (9th  June 

1733,  and  found  that  the  '<  entail  was  contra  Jidem 

tabularum  nupiialium.*' 

The  appeal  was  brought  from  these  interlocutors 

1  Dc^TiS.   ^^  ^^  January  and  9th  June  ly^S^  and  others  in 

the  cause. 

Pleaded  for  the  Appellant :— 'The  intention  of 
the  parties  was  only  to  secure  the  estates  to  the 
children  of  that  marriage  in  general,  but  not  to 
point  out  any  particular  child.  The  father  had  a 
discretionary  power  of  disponing  it  to  any  of  the 
issue,  though  not  strictly  the  heir  of  the  marriage, 
and  was  only  restrained  from  giving  it  to  extrane- 
ous heirs. 

By  the  law  of  Scotland,  notwithstanding  such  a 
destination  in  a  marriage  contract  as  here  occurs, 
the  father  continues  absolute  fiar  of  the  estate. 
He  may  sell  it,  or  burden  it  with  debt ;  and  he 
has  also  a  discretionary  power  over  the  succession : 
for  it  has  been  found  that  he  may,  for  reasonable 
causes,  pass  over  the  eldest  son,  and  give  the  estate 
to  the  second.  And  in  the  present  case  the  father 
had  sufficient  grounds  for  exercising  that  discretion, 
so  as  to  exclude  the  granddaughter. 

Pleaded  Jor  the  Respondents : — By  the  marriage- 
contract  in  1668,  the  estates  are  provided  to  John 
Stewart,  and  the  "  heirs  of  the  marriage.*'  A  ph>vi- 
sion  in  these  terms  has  received  a  certain  and  li- 
mited signification  in  the  law  of  Scotland^  The 
heir  of  the  marriage,  under  such  a  provision,  is 
subject  to  the  onerous  deeds  and  debts  of  the  hus- 
band ;  but,  in  all  other  respects,  such  heir  is  a  cre- 
ditor, and  cannot  be  excluded  from  the  succession 
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by  any  gratuitous  deed,  and  he  is  entitled  to  re-  j^^^^L^a 
duce  and  set  aside  all  such  as  are  done  to  his  pre-    "teatton 

JlldlCe*  MAGISTRATBS 

After  hearing  counsel,  "  it  is  ordered  and  ad-     ^'aosE.' 
"  judged,  &c.  that  the  said  petition  and  appeal  be,  ^?^^^ 
^*  and  the  same  is  hereby  dismissed,  and  that  the  1744. 
^«  several  interlocutors  complained  of  be,  and  the 
**  same  are  hereby  affirmed." 

For  Appellant,  Wm.  Noel^  C.  Ershine. 
For  Respondents,  Bo.  Craigie,  W.  Murray. 


Colonel  Stratton,        -         -  Appellant; 

The  Magistrates  of  Montrose,        Respondents. 

19  March,  1744. 

Public  Police.— Act  I.  Geo.  I.  c.  5. — Process.  —  Found 
that>  in  an  action  upon  the  statute^  it  is  not  necessary  to  sum- 
mon the  whole  inhabitants^  but  only  the  magistrates. 
Found  that  action  upon  the  statute  is  only  competent  where  a 
building  has  been  '^  demolished^  or  begun  to  be  demolished/' 
by  a  mob^  with  the  intention  of  demolishing  it^  but  not  where 
injury  has  been  done  to  a  house  in  the  prosecution  of  a  differ- 
ent object. 
Found  by  the  Court  of  Session^  that  **  no  action  lies  on  the  sta- 
tute for  damage  arising  £rom  the  carrying  off  grain^  or  other 
goods,  out  of  any  house  or  outhouse^  but  only  for  the  damage 
done  by  pulling  down  such  house  or  outhouse."     Reversed 


€S 


in  the  House  of  Lords. 


« 


[^Elchies  voce  Public  Police,  No.  5.  Clk.  Home,  No.  224.  Fol, 

Diet.  IV.  197.  Mor.  Diet.  13158.] 


In  the  year  1741,  a  mob  in  the  town  of  Montrose  No.  72. 
having  broken  into  some  granaries  belonging  to 

*  This  reversal  is  not  noticed  in  the  Reports. 
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^^^      Colonel  Stratton,  and  otherwise  injured  the  build- 
STEATTON   jngg^  aud  hdving  taken  a  quantity  of  meal  theie- 
xAoisTiukTKt  from,  he  brought  an  action  on  the  act  of  the  1st  of 
OF  MON-    Q^^  j^  wherein  he  called  the  magistrates  and  town- 
council,  as  representing  the  community,  and  con- 
cluded against  them  for  damages.    The  words  of 
the  act  are,  **  that,  if  any  persons  to  the  number  of 
*'  twelve  or  more,  being  unlawfully,  riotously,  and 
tumultuously  assembled  together,  to  the  disturb- 
ance of  the  public  peace,  at  any  time  aAer  the 
**  last  of  July  171^9  And  being  required  and  com- 
**  manded  by  one  or  more  Justice,  or  Justices  of 
"  the  Peace,  or  by  the  Sheriff,  or  Under-Sheriff  of 
"  the  county,  or  by  the  mayor  or  bailiffi,  or  other 
**  head  officers,  or  Justices  of  the  Peace  of  the  city, 
«  where  such  assembly  shall  be,  by  proclamation 
**  to  be  made  in  his  Majesfy's  name,  in  manner 
*<  therein  directed,   to  disperse   themselves,   and 
'*  peaceably  to  depart  to  their  own  habitations,  or 
*^  their  lawful  business,  shall,  to  the  number  of 
twelve,  or  more,  (notwithstanding  such  proclanK. 
ation  made,)  unlawfully,  riotously,  and  tumultu- 
ously remain,    and  continue    together  for  the 
*'  space  of  one  hour  after  such  command  or  re- 
*^  quest,  made  by  proclamation ;  and  if  persons  are 
**  so  unlawfully,   riotously,  and  tumultuously  as- 
'^  sembled,  and  shall  unlawfully,  and  with  force, 
^^  demolish,  pull  down,  or  begin  to  demolish  and 
"  pull  down  any  church,  or  chapel,  or  any  dwelling- 
"  house,  bam,  stable,  or  other  outhouses ;  then 
**  and  in  such  cases,  it  is  provided  and  enacted, 
(inter  aliOf)  that  the  county,  stewartry,  city,  or 
burgh,  (respectively  within  Scotland)  where  such 
disorders  happen,  and  such  damages  are  done,  shall 

^'  be  held  liable  to  yield  damages  to  the  person  or 
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•*  persons  injured,  or  damnified  by  such  demolish-       ^^ii. 


"  ing  and  pulUng  down,  wholly  or  in  part,  and    «tbattok 
**  which  damage  may  be  recovered  by  summary  MAGisxaATEi 
"  action,  at  the  instance  of  the  party  aggrieved,     ^^^0,^" 
"  against  the  county,  stewartry,  city,  or  burgh  re- 
"  spectively,"  &c. 

There  was  also  a  separate  conclusion  against  the 
magistrates,  as  being  accessory  to  the  riot,  or  at 
least  having  neglected  to  take  proper  measures  to 
prevent  it. 

In  defence  it  was  objected,  ^r«/,  that  no  action 
was,  by  the  statute,  competent  against  the  magis- 
trates, as  representing  the  community,  and  that  it 
ought  to  have  been  brought  against  the  burgh  it- 
self, f .  e.  the  inhabitants  thereof,  as  was  the  practice 
in  England  \  and,  secondly^  that  no  action  lay  for 
any  damage  sustained  by  the  abstraction  of  the 
grain — ^the  damage  awarded  by  the  act  relating  on- 
ly to  such  as  was  sustained  by  houses  being  demo-^ 
Ushed,  or  begun  to  be  demolished. 

A  conjunct  proof  was  allowed,  after  which  the 
Court  (28  Jan.  1743)  found,  "that,  by  the  act 
•*  libelled  on,  it  is  the  town,  or  county,  within  which 
^'  such  damage  as  falls  under  the  act  is  done,  that 
^*  is  liable  in  reparation  of  the  damage,  and  there- 
^<  fore  sustained  the  objection  made  to  the  pursu- 
•*  er's  libel,  which  had  not  concluded  against  the 
^'  town  of  Montrose,  but  against  the  magistrates 
^'  and  council,  as  representing  the  town ;  and  found 
^*  that  no  action  lies  upon  the  statute  for  damage 
•*  arising  from  carrying  off  grain,  or  other  goods, 
out  of  any  house,  or  outhouses,  but  only  for  the 
damage  done  by  pulling  down  such  house,  or 
outhouse,  in  whole  or  in  part,  and  therefore  found 

VOL.  I.  2  B 
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<<  this  action,  in  so  far  brought  on  this  statute^  in- 
"  competent" 

But  upon  advising  a  reclaiming  petiticm,  with 
answers,  their  Lordships  (44  Feb.  1748)  "  repd 
<*  the  objection  against  the  libel,  and  find  that  the 
burgh  is  fitly  called,  and  concluded  against,  by 
calling  and  concluding  against  the  magistrates 
<*  and  town-council,  as  representing  the  said  burgh ; 
**  and  adhere  to  their  former  interlocutor,  finding 
<*  that  no  action  lies  upon  the  foresaid  act  for  da- 
mages arising  from  carrying  off  grain,  or  other 
goods  out  of  any  house,  or  outhouses,  but  only 
<*  for  the  damage  done  by  pulling  down  such  house, 
<<  or  outhouse,  in  whole  or  in  part ;  but  find  that 
<<  there  is  no  proof  adduced  of  the  extent  of  any 
<*  damage  done  to  the  gimel-house  in  which  the 
*•  pursuer's  meal  was  l3^ng,*'  &c. 

The  appeal  was  brought  from  these  and  other 
interlocutors  in  the  cause. 

Pleaded  for  the  Appellant : — By  the  statute,  the 
county,  burgh,  &c.  are  rendered  Uable  to  the  party 
injured  for  the  whole  damage  sustained  by  such 
demolishing,  or  beginning  to  demolish  any  house, 
or  outhouse ;  and  it  seems  strange  to  confine  the 
words  of  the  act  to  the  bare  pulling  down  the 
stones  of  the  biulding,  which  may  amount  to  a 
trifle,  and  to  give  no  damage  for  gutting  the 
house,  or  carrying  away  the  grain,  which  may  be 
of  much  greater  value.  Such  could  never  have 
been  the  intention  of  the  act.  But,  in  point  of 
fact,  the  granary  was  in  part  demolished,  and  the 
door  broken  open,  to  get  at  the  meal,  which  must 
imply  some  damage,  and  that  alone  entitled  the 
appellant  to  a  judgment  in  his  favoui*. 
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Pleaded  for  the  Be^pwdente.-^The  appellant      ^^**' 
cannot  recover  any  thing  upon  his  action  as  found-   «teatton 
ed  upon  the  statute  i  for  by  this  act  no  relief  is  maoistbates 
given  for  goods  taken  out  of  any  house,  &c.  and     ^tro8e!' 
the  appellant  has  proved  no  injury  by  the  demolish- 
ing of  any  building. 

After  hearing  counsel,  ^*  it  is  ordered  and  ad-  Judgment, 
*•  judged,  &c.  that  so  much  of  the  interlocutor  of  1^44.  "  ' 
**  the  28th  Jan.  1743,  whereby  the  Lords  of  Ses- 
**  sion  found,  •  that  no  action  lay  upon  the  act  of 

*  Parliament,  &c.  for  damage  arising  from  carry- 

*  ing  off  grain,  or  other  goods,  out  of  any  house  or 

*  outhouse,  but  only  for  the  damage  done  by  the 

*  pulling  down  such  house  or  outhouse,  in  whole 

*  or  in  part,'  be,  and  the  same  is  hereby  reversed  j 
*•  and  tfiat  there  be  inserted  instead  thereof  these 
**  words,  (videlicet)  :  *  That  upon  the  proofs  in  this 
^  cause,  it  doth  not  appear  that  the  appellant's 
^  gimel-house  was  begun  to  be   demolished,   or 

*  pulled  down,  within  the  intent  and  meaning  of 

*  the  said  act '  of  Parliament ;  *  and  it  is  hereby 
**  further  ordered,  and  adjudged,  that  so  much  of 
**  the  interlocutor  of  the  24th  February,  whereby 
•*  the  Lords  of  Session  adhered  to  their  former 
•*  interlocutor,  finding,  *  that  no  action  lies  upon 
^  the  foresaid  act  for  damages  arising  from  carry- 

*  ing  off  grain,  or  other  goods,  out  of  any  house 

*  or  outhouse,  but  only  for  the  damage  done  by 

*  pulling  down  such  house  or  outhouse,  in  whole 

*  or  in  part  •/  but  found  that  there  was  no  proof 
••  adduced  of  the  extent  of  any  damage  done  to 

•the  girnel-house  in  which  the  appellant's  meal 
was  lying,  be,  and  the  same  is  hereby  reversed } 
^<  and  it  is  also  ordered  and  adjudged,  that  so 
•*  much  of  the  several  interlocutors  as  relates  to  the 
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<<  costs  and  expenses  of  the  said  appellant  be,  and 
**  the  same  is  hereby  reversed,  and  that  so  much  of 
"  the  said  several  interlocutors  as  is  not  hereby  re- 
*^  versed,  or  altered,  be,  and  the  same  is  hereby  af- 
"  firmed  " 

For  Appellant,  TF.  Murray^  Al.  Lockhart. 
For  Respondents,  J?.  Craigie^  C.  Enkine. 


Thomas  Watson,  Trustee  for  the^ 

Heir  of  Hamilton  of  Redhouse  >  Appellant; 
and  Creditors,         .        .         J 

Thomas  Glass,  et  alii,        -       -        Respondents. 

5  December^  1744. 

Tailzib.— ^Provision  to  Heirs  and  Children.— Clavbb.— 
Under  a  clause  in  an  entail  binding  the  heirs  male  of  tailne  and 
provision^  to  pay  a  certain  sum  **  to  the  daughters  and  heirs 
*'  female  "  of  the  entailer,— the  entailer's  daughter  was  found 
entitled  to  the  provision,  although  not  his  heir,  a  son  of  his 
having  succeeded  to  the  estate. 

C06T8.— £50  given  to  Respondents. 


Na73. 


[Elchies  voce  Provision  to  Heirs,  No.  7 ;  C.  Home,  No.  357 ; 
FoL  Diet.  III.  124;  Mor.  Diet.  2306.] 


Hamilton  of  Redhouse,  by  his  contract  of  mar- 
riage,  was  bound  to  take  the  titles  of  his  estate  to 
himself  and  his  spouse  in  liferent,  and  to  the  heirs 
of  the  marriage  in  fee.  He  afterwards  executed 
an  entail  of  his  estate  in  favour  of  James  Hamilton, 
his  son,  and  the  heirs  male  of  his  body,  whom  fail- 
ing, the  other  heirs  male  of  his  own  body,  (with 
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otkersubstitutions  in  favour  of  collateral  heirs  male, )       1 744. 
provided  always  that  in  case  there  should  be  daugh-     watson 
ters  and  heirs  female  procreate  of  his  (the  entailer's)         ^'  « 
body,  and  alive  at  the  time  of  his  death,  then  the 
heir  male  of  entail  who  should  succeed  by  virtue 
of  the  entail  should  be  bound  to  pay  to  his  "  said 
**  daughters  and  heirs  female,  one  or  more,  the  sum 
"  of  10,000  merks,  to  be  equally  divided  amongst 
"  them." 

The  entailer  died  in  I688,  leaving  issue,  .James 
and  Helen.  Helen  was  married  to  Adam  Glass ; 
and  the  respondents  were  the  issue  of  the  marriage. 

James  succeeded  to  the  estate,  but  made  up  no 
title.  Upon  his  death,  George,  his  son,  succeeded, 
and  contracted  considerable  debts.  Several  adju- 
dications were  led  against  the  estate,  and,  among 
others,  by  the  respondents,  who,  in  the  process  of 
ranking  and  sale  wliich  ensued,  claimed  under  the 
above  provision  in  the  entail. 

Objected  by  the  trustee,  that  the  said  provision 
was  effectual  only  in  favour  of  such  daughter  as 
might  have  claimed  under  the  legal  character  ot 
"  heir  female,'*  which  character  could  not  belong 
to  Helen  Hamilton,  her  father  having  left  a  son 
who  was  the  heir  of  the  marriage. 

Answered^  that  the  1 0,000  merks  was  a  portion 
absolutely  payable  to  the  daughters,  if  there  should 
be  any  living  at  the  death  of  the  fatlier,  and  al- 
though a  real  estate  limited  to  '^  daughters  and 
"  heirs  female,"  after  a  limitation  to  heirs  male  of 
the  body,  could  not  vest  in  a  daughter,  if  she  was 
not  also  heir,  yet  such  a  construction  was  never 
put  on  the  same  words  in  a  deed  relating  only  to  a 
personal  estate  or  a  portion  \  that  the  terms  of  the 
deed  excluded  all  doubt,  for  as  the  personal  estate 
as  well  as  the  real  was  conveyed  to  "  the  heirs  of 
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'<  tailzie  and  provision  above  mentioned,^'  in  virtue 
whereof  the  son  of  the  entailer  had  taken  both  es^ 
tates,  so  the  obligation  to  pay  the  lOyOQOmerkSjbdng 
likewise  laid  on  *'  the  heirs  male,  tailzie  and  pro- 
"  vision  above  specified,"  must  extend  to  the  lineal 
as  well  as  the  collateral  heirs  male ;  lastly,  that  the 
sum  in  question  was  not  excessive,  amounting  to  lit- 
tle more  than  the  mother's  marriage  portion,  where- 
as, if  the  objection  stated  by  the  trustee  were  sus- 
tained, the  daughters  would  be  left  entirely  unpro- 
vided for. 

The  Lord  Ordinary  found,  (20  July,  1742,) 
"  that,  by  the  conception  of  the  clause  in  the 
"  tailzie,  whereby  the  heirs  were  obliged  to  pay 
<<  to  the  entailer's  daughters  and  heirs  female^ 
"  one  or  more,  the  sum  of  10,000  merks,  Helen 
••  Hamilton,  the  only  daughter  of  the  maker  of  the 
"  entail,  was  entitled  to  the  provision  of  10,000 
"  merks,  in  the  event  wliich  happened,  of  the  en- 
"  tailer's  own  son  succeeding  to  the  estate,  as  well 
"  as  she  would  have  been  entitled  to  the  said  pro- 
•*  \ision,  if  tlie  estate  had  devolved  upon  the  colla- 
teral heirs  of  entail,  and  therefore  repelled  the 
objection  made  against  the  interest  produced 
"  for  Thomas  Glass  and  his  sisters."  And  the 
Court  adhered. 

The  appeal  was  brought  from  the  interlocutws 
of  the  20th  July,  1742,  and  others  in  the  cause. 

Pleaded  for  the  Appellant : — As  the  provision  of 
10,000  merks  was  given  to  the  daughters  of  the 
marriage  under  the  character  of  heirs  female,  and 
in  lieu  of  their  right  to  the  estate  under  the  mar- 
riage settlement,  none  can  be  entitled  to  the  pro- 
vision to  whom  both  characters  do  not  apply ;  and 
as  there  was  a  son  of  the  marriage,  the  character 
of  heir  could  not  apply  to  the  daughter. 


« 


« 
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The  provision  was  only  intended  to  take  place       i7^- 
in  the  event  of  the  succession  of  a  collateral  heir    watson~" 
male — ^upon  failure  of  issue  male  of  the  marriage, —  glass*  &c. 
to  the  exclusion  of  the  heir  female  of  the  marriage ; 
in  which  case  it  was  reasonable  to  make  a  higher 
provision  for  daughters,  as  a  compensation  for  the 
loss  of  their  right  of  succession  j  and  this  is  com- 
monly done  in  those  marriage  contracts,  by  which, 
upon  failure  of  male  issue,  the  estate  is  destined  to 
collateral  heirs.  The  father  could  not  have  intended 
to  exhaust  the  estate  in  favour  of  his  daughter  at 
the  expense  of  his  son  and  heir. 

Pleaded  for  the  Respondents : — Where  portions 
are  provided  in  marriage-contracts  to  daughters,  or 
heirs  female,  the  words  "  heirs  female  "  are  consi- 
dered as  synonymous  with  "  daughters." 

By  tlie  entail,  the  heirs  male  of  tailzie  and  pro- 
vision are,  without  any  exception,  taken  bound  to 
pay  the  provision  to  the  daughters  and  heirs  fe- 
male, which  shows  that  it  was  to  be  payable  by  a 
son,  as  well  as  by  a  collateral  heir,  if  there  should 
be  any  daughters  living  at  the  death  of  the  father. 
Unless  so  payable,  the  provision  would  have  been 
nugatory  ;  for,  as  it  was  not  a  strict  entail,  it  was 
in  the  power  of  the  son  to  have  defeated  the  sub- 
sequent substitutions,  and  of  course  to  have  de- 
stroyed the  possibility  of  the  daughter's  obtaining 
the  provision,  upon  the  estate  going  to  a  collateral 
heir. 

After  hearing  counsel,  "  it  is  ordered  and  ad-  Judgment, 
"judged,  &c.  that  the  said  petition  and  appeal  be,  ^  ^^^  ^'^**- 
**  and  is  hereby  dismissed  the  House,  and  that  the 
•*  several  interlocutors  complained  of  be,  and  the 
"  same  are  hereby  affirmed  j  and  it  is  further  or- 
**  dered  that  the  appellants  do  pay,  or  cause  to  be 
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^^^       "  paid  to  the  respondents  the  sum  of  L.50  for  their 
cooPEa     «  costs  in  respect  of  the  said  appeal/* 


HVNTBK,  &C. 


For  AppeUant,  A.  Hume  Campbell,  Al.  For- 
rester. 
For  Respondents,  Eo.  CroMgie,  A.  Murray. 


David  Cooper  of  Newgrange,     -      AppeMant; 

Alexander  Hunter  of  ^^kelly,  1  j^^^^^. 
etaliif         .         -        -         -        J    •<?«pww«c?m«. 


11th  December,  1744. 

Adjudication.— Count  and  Rbckonino.— A  creditor  baving 
adjudged  the  estate  of  his  debtor^  and  likewise  the  right  to  an 
adjudication  which  the  debtor  had  led  against  certain  other 
lands;  found  that  in  a  question  with  another  adjudger  of 
these  last  lands^  he  was  bound  to  account  for  the  rents  and 
profits  of  the  former^  into  possession  of  which  he  bad  entered 
in  virtue  of  his  degree. 


No.  74.  The  estate  of  Newgrange  was  adjudged  by  Dr. 

Lamb  of  Balskelly. 

Lamb's  proper  estate  (of  Balskelly)  and  also  the 
interest  which  he  had  thus  acquired  in  the  lands  of 
Newgrange,  were  afterwards  adjudged  by  four  of 
his  creditors. 

Newgrange  was  brought  to  a  judicial  sale,  and 
was  purchased  by  one  Pyper,  and  by  the  decrees  of 
ranking  and  sale  the  proportion  of  the  price  pay- 
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able  by  the  purchaser  to  each  of  the  creditors  (in-       1744. 
eluding  Dr.  Lamb)  was  fixed.  coopba 

Pyper  having  afterwards  purchased  from  Janet  ^^^^l'^^  ^^ 
Lamb  and  Cramond  (two  of  the  adjudging  credi- 
tors) their  adjudications,  in  so  far  as  they  affected 
Newgrange,  sold  his  whole  right  to  the  appellant 
The  other  two  adjudications  against  Lamb's  estate 
and  his  interest  in  Newgrange  were  acquired  by 
the  respondent,  who  having  obtained  possession  of 
Balskelly  in  virtue  thereof,  brought  an  action  of 
mails  and  duties  against  the  appellant  and  the 
lands  of  Newgrange  for  the  whole  debts  on  which 
the  adjudications  had  been  led. 

In  defence,  it  was  pleaded  that  the  respondent 
had  received  full  satisfaction  of  his  claims  against 
Lamb's  estate,  by  the  perception  of  the  profits  of 
the  estate  of  Balskelly,  of  which  he  was  in  pos- 
session ;  and  that,  at  all  events,  he  was  bound  to 
account  for  these  before  he  could  insist  in  his  pre* 
sent  demand. 

Answered^ — ^Even  if  it  were  true  that  the  respon- 
dents had  been  thus  satisfied,  still  the  purchaser  of 
Newgrange,  or  the  appellant  who  claims  under  him, 
would  not  be  entitled  to  retain  Lamb's  share  of  the 
price,  but  must  account  for  it  to  him,  or  those 
standing  in  his  right.  The  appellant  has  no  pre- 
tence to  enquire  into  the  management  of  Balskelly, 
because  the  assignations  to  him  by  Janet  Lamb 
and  Cramond  conveyed  no  more  than  their  inter- 
ests in  the  estate  of  Newgrange.  At  all  events, 
Newgrange  was  subject  to  Lamb's  adjudication,  as 
the  proportion  of  the  price  due  to  each  creditor 
had  been  fixed  by  the  decree  of  ranking  and  sale, 
and  for  this  the  respondents  had  an  undoubted 
claim  on  the  estate,  which  the  appellant  had  no  right 
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1744.       to  contest,  on  a  suggestion  that  satisfaction  had 
coorEa     been  received  out  of  Lamb's  proper  estates  of 
^^'    ^^  Balskelly ;  that  question  being  competent  to  Lamb's 
representatives  only. 

The  Lord  Ordinary,   Elchies,  (27  November, 
1741)  "  Found  that  the  defender  (appellant)  hav- 
ing no  other  titie  to  the  lands  in  question  than  ag 
deriving  right  from  the  purchaser  at  the  judicial 
sale,  and  as  having  paid  certain  of  the  creditofs 
as  they  were  there  ranked,^in  which  sale  tiie 
pursuer   was   also   ranked  upon  his   adjudica- 
tion against  !>.  Lamb,  for  a  propcMtion  of  the 
'^  debts  due  to  the  doctor  out  of  the  said  estate ; — 
'^  that  therefore  the  pursuer  cannot  in  this  process, 
"  which  is  for  that  part  of  the  price  for  which  he 
«  was  so  ranked,  be  obliged  to  count  and  reckon 
**  for  his  intromission  with  Dr.  Lamb's  efiects,  and 
**  that  the  defender  has  no  sufficient  titie  to  object 
"  that  the  pursuer's  adjudication  against  Dr.  Lamb 
"  was  satisfied  and  paid  by  such  intromission/' 

Some  other  points  were  discussed,  which  need 
not  be  noticed,  and  the  Court,  upon  the  report  of 
the  Lord  Ordinary,  found  (14  June,  1743)  "tliat 
it  was  not  competent  to  the  defender,  either  as 
purchaser  of  Newgrange,  or  in  right  of  the  par- 
tial conveyance  to  Janet  Lamb's  and  Captain 
"  Cramond's  adjudications,  to  plead  that  the  pur- 
*^  suer  was  satisfied,  and  paid  off  his  debts  upon 
"  Newgrange  by  intromissions  with  the  rents  or 
"  price  of  Balskelly,*'  &c. 
Entered  7th        The  appeal  was  brought  from  these  interlocutors 
of  the  27th  November,  1741,  and  14th  June,  1743, 
and  others  in  the  cause. 

Pleaded  Jar  the  Appellant : — It  would  be  verj' 
unjust  that  the  re^ndent,  if  he  has  already  re- 
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ceived  payment  of  his  debt,  should  yet  obtain  de-       1744. 
area  and  receive  a  second  payment  to  the  prejudice     coopeb 
of  the  appellant,  as  purchaser  not  only  of  the  ^j^/^j^  ^^ 
estate,  but  of  two  adjudications  upon  it,  the  in- 
terest of  which  must  be  greater  or  less  as  the  re- 
spondent succeeds  or  fails  in  his  present  attempt. 
Janet  Lamb  and  Captain  Cramond,  whose  right  the 
appellant  has  acquired,  would,  without  doubt,  have 
been  entitled,  previous  to  the  assignation,  to  have 
insisted  upon  this  objection  to  the  respondent's  de- 
mand ;  and  therefore,  as  in  all  questions  relating 
to  this  estate,  the  appellant,  by  virtue  of  the  assig- 
nations, stands  in  their  place,  he  has  the  same  tide 
which  they  would  have  had  to  insist  upon  the 
objection. 

Pleaded  for  the  Respondent  (Hunter):* — It 
was  a  condition  of  Pyper's  purchase  of  Newgrange 
at  the  judicial  sale,  that  he  should  pay  the  price 
to  the  creditors,  as  they  were  preferred  by  the 
decree  of  ranking ;  and  until  payment  is  made  to 
the  creditors,  according  to  such  preferences,  their 
debts  and  diligences  remain  real  burdens  upon  the 
estate.  It  is  not  alleged  that  the  appellant  or  his 
author  had  any  payment  of  that  share  of  the  price 
which  corresponds  to  Dr.  Lamb's  adjudication,  and 
to  which  the  respondent  now  has  right. 

The  appellant  has  no  right  to  Dr.  Lamb's  sepa- 
rate estate.  The  assignations  obtained  from  Janet 
Lamb  and  Cramond  carry  their  interests  only  in 
the  estate  of  Newgrange.  Their  adjudications 
were  expressly  reserved  in  so  far  as  they  might 
a£^t  any  other  estate  belonging  to  him  j  so  that 

*  There  are  no  pleadings  for  the  other  respondents^  who  appear  to 
have  been  the  tenants  of  the  lands. 
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^^^*'      the  appellant  has  no  title  to  call  the  respondent  to 
COOPER     account  for  his  allejo^ed  intromission  with  the  Doc- 
HUNTBB,  &c-  tors  separate  estate. 

D^^mber'ii,      After  hearing  counsel,  "  it  is  ordered  and  ad- 
1744.  "judged,  &c.  that  so  much  of  the  interlocuton 

"  complained  of,  whereby  it  is  found  *  That  it  is 
'  not  competent  to  the  appellant,  in  right  of  the 
^  partial  conveyances  to  Janet  Lamb's  and  Cap- 

*  tain  Cramond's  adjudications,  to  plead  that  the 

*  respondent  is  satisfied  and  paid  off  his  debts  by 
^  intromission  with  the  rents  or  price  of  Balskelly ;' 
"  be  and  the  same  is  hereby  reversed;  And  it  is 
"  hereby  declared,  that  it  is  competent  for  the  ap- 
"  pellant  in  right  of  the  partial  conveyances  to 
"  Janet  Lamb's  and  Captain  Cramond's  adjudica- 
"  tions,  to  plead  that  tlie  respondent  is  satisfied  and 
"  paid  ofi*his  debts,  by  intromissions  with  the  rents 
"  or  price  of  Balskelly ;  and  it  is  hereby  farther 
"  ordered  and  adjudged,  that  the  respondent  do 
"  count  and  reckon  with  the  appellant  for  his  in- 
"  tromissions  with  the  rent  or  price  of  Balskelljr, 
"  and  that  the  Court  of  Session  do  give  the  proper 
•*  directions  for  taking  the  said  account,  and  for 
**  making  to  all  the  parties  all  just  allowances 
"  therein,  and  for  applying  the  clear  produce  of 
"  such  intromissions  towards  the  satisfaction  of  the 
*^  respondent's  demands,  in  such  manner  as  shall 
"  be  agreeable  to  justice  and  the  course  of  the  said 
"  Court,  &c." 

For  Appellant,  William  Murray,  C.  JErskine. 
For   Respondent,   Robert   Crcoffie^   A.  Hume 
Cajffjjhell. 
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1745. 


V  Respondents. 


The  Earl  and  Countess  Of  CasO    ^      ji^^t,.   c.s«us,  &c. 

SILIS,  ....  J  "^  HAMILTON, 

Lord  Archibald  Hamilton,  et 
alii  J        -        -        -         . 

Lord  Archibald  Hamilton,      -       Appellant; 
Anne,   Countess  of   Ruglen  ; 

William,   Earl   of   March,   f    Hespondent^. 
(her  Son) ;  the  Earl  and  CouN-   ^         ^ 
TESS  OF  Cassilis,  et  aliif 

Anne,   Countess   of  Ruglen  ;  1    Appellants ; 
and  William,  Earl  of  March,  J 

Loi^  Archibald  Hamilton,  et  "^  ^^,^,,ts. 
auif        -        .        -         •         J 

19  and  21  March,  1745. 

Tailzib.^Condition. — Provision  to  Heirs  and  Children. 
—^  power  being  given  to  the  heir  of  entail  in  possession  to 
burden  the  lands  with  provisions  to  younger  children^ — ^how 
far  these  provisions  are  effectual^  upon  such  heir  denuding  (in 
virtue  of  a  clause  to  that  effect)  in  flavour  of  another  heir  of 
entail  ?  Found  by  the  Court  of  Session  that  such  heir  of  entail 
was  not  bound  to  relieve  the  lands  of  the  burden.  Not  deter- 
mined in  the  House  of  Lords. 

Found  that  it  was  not  a  fair  and  proper  exercise  of  the  power^ 
whereby  the  provision  was  to  be  effectual  only  against  the 
heir  of  entail  on  whom  the  estate  devolved^  and  not  on  the 
granter  and  his  heirs. 

Pbbsum PTioN.^-Circumstances  under  which  the  special  terms 
of  a  bond  of  provision^  directing  it  in  certain  events  to  de- 
volve to  certain  substitutes^  were  found  to  be  limited  by  a 
general  devolving  clause  in  settlements  of  other  family  pro- 
perty subsequently  executed. 


[Elchies^  voce  Provision  to  Heirs  and  Children,  No.  6.] 


William,  Duke  of  Hamilton,  and  Anne,   his  No.  75. 
Duchess,   had  six   sons;   James,  Earl  of  Arran, 
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^^^^-      Charles,  Earl  of  Selkirk,  and  Lords  John,  George, 
CA88ILIS,  &c.  Basil,   and  Archibald  Hamilton.     By  an  entaU, 
HAMILTON,  containing  the  usual  prohibitory,  irritant,  and  re- 
*^        solutive  clauses,  executed  by  the  Duke  in  1693, 
thd  estate  of  Riccarton  was  settled  upon  his  third 
son,  {jord  John  Hamilton,  and  the  heirs  male  of 
his  body,  with  other  substitutions ;  and  it  was  pro- 
vided, that  in  case  Lord  John  shall  succeed  to  either 
of  his  elder  brothers,  "  that  then  the  foresaid  whole 
<<  lands,  tithes,  and  others  hereby  disponed,  shall 
"  devolve,  fall  on,  and  belong  to  the  next  imme- 
"  diate  younger  son  substituted  in  the  foresaid 
"  tailyie,  and  the  heirs  male  of  his  body,**  &c. 

It  is  further  provided,  that  the  said  Lord  John 
and  the  heirs  of  entail  **  shall  do  no  fact  nor  deed 
"  to  alter,  innovate,  or  infringe  the  foresaid  tailzie, 
"  directly  or  indirectly,  in  prejudice  of  the  heirs 
"  above  mentioned,  their  succession  to  the  lands 
"  aforesaid  in  all  time  coming,  without  prejudice 
"  to  him  or  them,  to  give  reasonable  jointures  to 
**  their  wives,  and  also  rational  provisions  to  their 
"  younger  children,  as  they  shall  think  fit.'* 

Lord  John  had  two  daughters,  Anne  and  Susan. 
tJpon  the  marriage  of  the  former  to  the  Earl  of 
Ruglen,  her  portion  was  advanced  by  her  father, 
without  being  made  a  charge  upon  the  estate 
of  Riccarton  ;  and  he  afterwards  granted  to  Susan 
an  heritable  bond  of  provision  over  that  estate, 
binding  himself  and  the  heirs  succeeding  to  the 
same  to  pay  the  sum  of  L.SOOO.  Shortly  there- 
after, Susan  was  married  to  the  Earl  of  Cassilis. 

Charles,  Earl  of  Selkirk,  died  in  1738,  and  Lady 
Susan  was  infeft  upon  the  bond  the  day  after  his 
death. 
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By  the  death  of  Earl  Charles,  LordJohn  succeeded      ^'^^^' 
to  the  estate  -and  earldom  of  Selkirk,  and  m  conse-  casmilm,  &c 

Vm 

quence,  the  right  to  the  estate  of  Riccarton  devolved,  hamiltok, 
in  terms  of  the  entail,  upon  his  brother  Lord  Archi-  ^^' 
bald ;  who  thereupon  brought  an  action  against  Lord 
Jcim,  (then  Earl  of  Selkirk)  to  have  it  found  that  he 
should  not  only  denude  of  Riccarton,  but  that  he 
should  also  clear  the  estate  from  the  incumbrance 
created  by  the  heritable  bond  in  favour  of  Lady 
Cassilis. 

On  the  report  of  the  Lord  Ordinary,  the  Court 
found  (22  January,  1742)  «  that  the  Earl  of  Sel- 
"  kirk  is  bound  to  disburden  the  lands  of  Riccar- 
"  ton  of  the  heritable  bond  of  L.8000,  and  to  re- 
"  lieve  Lord  Archibald  and  the  lands  of  Riccarton 
"  thereof"* 

Lord  Selkirk  reclaimed,  and  founded  on  the 
elause  in  the  ehtail  above  recited  ;  and  the  Court 
(12  November,  1742)  altered  and  found  "  that 
«*  he  is  not  bound  to  disburden  the  entail  of  Ric- 
*•  carton  of  the  heritable  bond  of  L.3000,  and  in- 
"  feftment  following  thereon  in  favour  of  his 
**  daughter,  now  Countess  of  Cassilis,  so  far  as  the 
**  said  heritable  bond  shall  be  found  to  be  a  rational 
provision  in  favour  of  the  said  Countess ;  and 
remitted  to  the  Lord  Ordinary  to  proceed  ac- 
cordingly.'* A  debate  then  took  place  before 
the  Lord  Ordinary  upon  the  point,  in  how  far  the 
said  sum  was  a  "  rational  provision.'* 

*  The  Court  ''  thought  that  the  Condition  of  the  devolving  clause 
"  having  existed  by  his  succession  to  his  brother  Selkirk's  greater 
"  estate,  he  must  denude  of  Riccarton  as  he  got  it ;  and  that  the 
'*  faculty  to  provide  wives  and  children  was  only  an  exception  from 
'^  the  prohibition  to  alter  the  order  of  succession."  £lchies*s  Notes, 
voce  Provision  to  Heirs  and  Children^  No.  6. 
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^'^^'         It  appeared  that  when  the  action  was  first  raised, 
CA88ILI8,  &C.  the  Earl  and  Countess  of  Cassilis  had  (13  Julj, 
HAMILTON,  1741)  granted  a  back  bond  to  the  Earl  of  Selkiri^ 
^^        whereby,  upon  the  recital,  and  in  implement  of  cer- 
tain conditions  and  obligations  contained  in  their 
marriage  articles,  <<  they  declare  that  they  shall 
have  no  action  against  the  said  John,  Earl  of  Sel- 
kirk and  Ruglen,  or  his  heirs  of  line,  for  war- 
ranting or  making   effectual  the  said  Li.3000 
SterUng,  and  interest  thereof  to  them,   or  for 
maintaining  them  in  possession  of  the  said  yearly 
*'  annual  rent  and  lands  themselves ;  and  in  case^  in 
*'  any  question  with  the  said  heirs  of  entail,  the 
**  said  Earl  should  be  found  to  have  exceeded  the 
'<  powers  he  had,  in  burdening  the  said  estate  with 
<<  the  said  L.3000,  or  that  the  same  should  be  re- 
'*  stricted  to  a  lesser  sum,  and  the  Earl  decerned 
"  to  relieve  the  estate  of  so  much  thereof;  in  that 
<*  event  they  bound  themselves  to  grant  a  dischai^ge 
<<  and  renunciation  of  so  much  of  the  said  debt  as 
<<  the  Earl  may  be  found  to  have  burdened  the 
"  estate  with,  beyond  the  powers  he  had  by  the 
"  entail,"  &c. 

Founding  upon  this  deed.  Lord  Archibald  main- 
tained that  the  bond  of  provision  had  not  been  in- 
tended to  be  a  charge  upon  the  estate  at  all  events, 
or  a  charge  upon  the  Earl  of  Selkirk  and  his  heirs 
of  line,  which  alone  was  the  sort  of  burden  allowed 
by  the  entail ;  but  was  evidently  a  mere  contrivance 
to  charge  the  estate  whenever  it  should  descend  to 
Lord  Archibald  or  the  other  heirs  of  entail. 

The  Earl  and  Countess  of  Cassilis  now  appear- 
ed for  their  interest,  and,  being  made  parties, 
pleaded,  that  the  estate  was  effectually  burdened 
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by  the  bond  of  provision  and  the  infeftments  there-       ^^45. 


€€ 


on,  as  well  against  the  Earl  of  Selkirk  and  his  heh-s  cassilis,  &c. 
male,  as  against  the  heirs  of  provision ;  and  that  by   Hamilton, 
the  agreement  entered  into  by  the  marriage  arti-        *^ 
cles,  whereby  a  benefit  was  stipulated  in  favour  of 
Lord  Selkirk,  in  consideration  of  what  he  had 
otherwise  given,  that  burden  was  not  destroyed  or 
intended  to  be  so. 

The  Court  (18  February,  1743)  found,  «  That 
"  the  Earl  of  Selkirk  could  not,  in  \drtue  of  the 
faculty,  charge  the  estate  of  Riccarton  with  pro- 
visions in  favour  of  his  children,  to  take  place 
only  in  case  of  devolution,  and  not  to  affect  the 
<<  estate  during  the  time  the  same  remained  with 
**  his  own  heirs ;  and  therefore  found,  that  the 
**  provision  in  question,  made  in  favour  of  the 
<<  Countess  of  Cassilis,  being  qualified  by  the  back 
bond  dated  13  July,  1741>  so  as  not  to  affect 
the  estate  of  Riccarton,  except  in  case  of  the  de- 
volution upon  Lord  Archibald  Hamilton,  which 
has  now  happened,  and  not  to  affect  the  same 
**  while  the  estate  remained  with  the  Earl  of  Sel- 
'*  kirk's  lady,  the  said  provisions  in  favour  of  the 
*^  Countess  of  Cassilis  is  no  effectual  charge  upon 
*•  the  estate  of  Riccarton  in  prejudice  of  Lord 
"  Archibald  Hamilton,  to  whom  the  estate  is  now 
"  devolved."    And  they  afterwards  adhered. 

An  appeal  was  brought  by  the  Earl  and  Coun- 1"***^  • 
tess  of  Cassilis,*  from  the  interlocutor  of  18  Febru-  1744. 
ary,  174S>  and  others  in  the  cause. 

A  cross  appeal  was  brought  by  Lord  Archibald  ff^^*^' 


*  The  Earl  of  Selkirk  was  likewiae  an  appellant^  but,  by  an  order 
of  4lh  December,  1744*,  was  struck  out  from  the  appeal,  and  allowed 
to  be  made  a  respondent. 

VOL.  I.  2  C 
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1745.       Hamilton  from  the  interlocutor  of  12  November^ 


CASSILIS^  &C.    174i2. 

HAMILTON,  Pleaded  for  the  Appellants: — (the  Earl  amd 
&c-  Countess  of  CassiUs.J  Lord  Selkirk  had,  by  the 
entail,  a  power  to  charge  the  estate  with  such 
reasonable  provisions  for  his  younger  children  as 
he  should  think  fit ;  and  this  power  he  exercised 
in  a  legal  and  proper  manner,  not  contingent  upon 
the  event  of  devolution  on  the  other  heirs  of  en- 
tail, but  absolutely  binding  upon  himself  and  his 
own  heirs  male  ;  so  that,  unless  modified  by  a  sub- 
sequent agreement,  there  can  be  no  doubt  that  the 
estate  was  effectually  charged  to  that  extent  This 
agreement  entered  into  on  the  marriage  of  the  ap- 
pellants, cannot  have  the  effect  of  defeating  that 
charge  in  toto.  It  was  previously  a  subsisting  bur- 
den on  the  estate,  perfected  by  infeffanent;.and 
the  only  alteration  made  at  that  time,  (and  subse- 
quently in  1741>)  was  a  stipulation  in  favour  of 
Lord  Selkirk,  releasing  him  personally  from  the 
obligation  to  pay  interest ;  and  taking  upon  them- 
selves the  hazard  of  the  suit,  touching  his  power  to 
charge  the  lands  of  Riccarton,  and  his  liability  now 
to  disburden  the  same.  It  cannot  be  supposed  that 
the  provision  was  not  to  become  effectual  in  case 
of  the  estate  devolving  to  the  subsequent  heirs  of 
entail,  it  being  the  only  provision  which  Lord  Sel- 
kirk had  made  for  his  daughter,  and  therefore  all 
that  she  could  have  claimed,  if  he  had  died  before 
her  marriage. 

Pleaded  for  tlie  Respondent : — (Lord  Archibald 
Hamilton.)  Although  by  the  entail  of  Riccar- 
ton a  power  was  reserved  to  grant  rational  provi- 
sions to  younger  children,  that  was  only  in  the 
event  of  the  estate  descending  to  the  heirs  male  of 
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the  body  of  Lord  John,  and  not  in  that  of  its  de-       1745. 
volving  to  the  other  heirs  of  entail.     As  that  was  causilis,  &o. 
tiie  only  estate  he  had,  out  of  which  he  could  make         ^' 
such  provision,  the  heirs  of  his  body  might  in  that       &c 
case  be  bound ;  but  such  provision  could  not  bind 
the  other  heirs  of  entail,  for  by  the  entail,  in  the 
^ent  of  Lord  John's  succeeding  to  a  much  greater 
estate,  the  *'  hml  lands,''  &c.  are  to  devolve  on  the 
next  heir  therein  mentioned,  and  Lord  John  is 
obliged  to  denude  himself  of  all  right  to  the  same ; 
and  therefore,  as  the  right  which  he  got  was  abso- 
lute and  unincumbent,  he  ought  to  give  up  and  de- 
nude himself  of  a  right  in  like  manner  free  from  all 
burdens  whatever,  especially  as  in  the  devolving 
clause  no  power  is  given  to  him  to  charge  the  lands 
with  provisions  to  his  children,  with  which,  had  it 
been  intended,  would  not  have  been  omitted.    On 
these  grounds,  the  interlocutor,  12  November  174S, 
ought  to  be  reversed. 

But  whatever  might  have  been  Lord  Selkirk's 
power  of  granting  provisions  to  hi?  younger  children, 
he  did  not  exercise  that  power  in  a  fairand  legal  man- 
ner. From  all  the  circumstances  of  the  case, — ^the 
time  of  granting  the  bond,  the  date  of  the  infeftment 
thereon,  and  especially  from  the  stipulations  in  the 
marriage  settlement,  and  the  relative  back  bond, — ^it 
is  evident  that  the  whole  was  a  fraudulent  transac- 
tion, to  render  the  provision  a  charge  against  the 
estate,  only  in  case  of  its  devolving  to  the  respon- 
dent Lord  Archibald,  and  not  while  in  the  person 
of  Lord  Selkirk,  or  his  heirs.  Bonds  of  provision 
to  younger  children  are  understood  to  be  intended 
for  an  immediate  fund  of  subsistence,  payable  at 
such  terms  and  in  such  events  as  make  it  reason- 
able and  necessary  that  younger  children  should  be 
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1745.       SO  provided,  and  therefore  the  parent  binds  himself 


HAMILTON, 


Judgmenty 
19  March, 
1745. 


CA88ILI8,  &c.  and  his  heirs  in  payment  of  them*  But  a  bond  un- 
der such  restrictions  as  the  present,  could  not  be  a 
proper  provision  for  any  child ;  which  plainly  shows 
the  simulate  nature  of  the  transaction. 

After  hearing  counsel,  &c.  "  it  is  ordered  and 
adjudged  that  the  interlocutor  complained  of  in 
the  said  appeal  of  the  said  Earl  and  Countess  of 
Cassilis,  be,  and  the  same  are  hereby,  affirmed. 
And  it  appearing,  that  the  question  touching  the 
disburdening  the  estate  of  Riccarton  of  the  sum 
of  L.3000  and  interest,  claimed  by  the  appellant, 
is  now  immaterial,  and  doth  not  properly  come 
**  in  judgment  in  this  cause,  it  is  hereby  also  order- 
<<  ed  and  adjudged,  that  the  interlocutor  of  the  12th 
"  November,  17*2,  pronounced  thereupon,  be,  and 
the  same  is  hereby,  reversed ;  but  without  pre- 
judice to  that  question,  when  the  same  shall  pro- 
perly come  in  judgment  in  any  other  cause,"  &c. 
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A  separate  question  arose  between  the  Countess 
of  Ruglen,  Earl  John's  eldest  daughter,  and  her  son 
the  Earl  of  March,  on  one  hand,  and  Lord  Arch- 
ibald  Hamilton  and  Basil*  Hamilton,  on  the  other ; 
and  related  to  his  bonds,  one  for  L.20,000  Scots, 
and  another  for  L.40,000  Scots,  which  had  been 
granted  to  Lord  John,  (aft;erwards  Lord  Selkirk,) 
both  under  clauses  of  devolution. 

By  a  deed  executed  in  March,  1 685,  William, 
Duke  of  Hamilton,  assigned  an  heritable  bond  for 
L.20,000  Scots,  in  favour  of  his  third  son,  (the  said 

*  Basil  died  during  the  dependence  of  the  action^  which  was  after- 
wards carried  on  by  John  Hamilton  (as  executor  creditor  confirmed) 
and  Lord  Dunbar,  and  Mary  Hamilton  (Basil's  children)  were  made 
parties  to  it ;  but  as  this  does  not  afiect  the  question,  the  repent  is 
carried  on  in  the  name  of  Basil. 
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Lord  John,)  and  his  heirs  male  ;  whom  failing,  to       1745. 
Ills  younger  brothers  successively,   with  certain  cassilis,  &c. 
o^er  substitutions,  and  with  a  provision,  <<  that  in         ^* 
«  ease  Lord  John  should  succeed  to  either  of  his        &c. 
V  elder  brothers,  then  the  aforesaid  sum  should 
"  descend  to  the  said  Lord  George,  and  the  rest  of 
**•  the  younger  brothers  successively,  &c.  and  that 
^  the  said  Lord  John  should  be  obliged  to  denude 
"  himself  thereof  in  their  favours." 

Again,  by  the  entail  in  1693,  (above  mentioned) 
the  estate  of  Crawford  Douglas  is  conveyed  to  Charles 
Earl  of  Selkirk,  (the  Duke's  second  son,)  with  a 
provision,  **  that  in  case  the  said  Charles  Earl  of 
Selkirk  should  die  without  heirs  male  of  his  body, 
so  that  Lord  John,  the  third  son,  or  any  of  the 
**  younger  brothers  above  mentioned,  should  hap- 
pen to  succeed  to  the  said  lands  and  barony  of 
Crawford  Douglas,  then  any  sums  of  money 
"  which  should  be  due  to  Lord  John,  or  any  of  the 
"  said  younger  brothers  so  succeeding,"  &c.  should 
return  and  fall  back  to  James  E.  of  Arran,  (their 
eldest  son,)  and  his  said  heirs  male,  &c.  <<  and  the 
"  bonds  of  provision  granted  by  us  to  our  said  sons 
"  so  succeeding  shall  be  void  and  extinct,  so  far  as 
**  the  said  sums  shall  be  resting  unpaid  by  the  re- 
"  presentatives  of  the  family  of  Hamilton.  But  in 
'*  case  the  sums  contained  in  their  said  bonds  shall 
<<  happen  to  be  uplifted  and  paid  at  the  time  of 
**  their  succession  to  the  said  lands,  in  that  caie  ' 
"  their  said  provisions,  or  so  much  thereof  as  shall 
**  have  been  actually  paid,  shall  not  return  to  the 
family,  but  the  same,  with  any  other  money  or 
estate  left  by  us  to  our  said  younger  sons,  shall 
fall,  appertain,  and  belong  to  the  said  hail  other 
younger  brothers  of  them  that  shall  succeed  to 
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1745.       "  the  aforesaid  lands  and  barony  of  Crawford  Dou* 
CA88ILIS,  &c.  "  glas,  and  their  heirs  male  equally  among  them/* 
«.i-,V*o^        The  estate  of  Crawford  John  was  also  conveyed 
&C-        by  the  Duchess  of  Hamilton,  with  consent  of  her 
husband,  to  Earl  Charles,  with  the  same  substitutions, 
and  under  the  same  conditions.   Shortly  afterwards 
(in  Sept.  1693)  she  granted  an  heritable  bond  in 
favour  of  Lord  John,  for  L.40,000  Scots,  payable  at 
the  first  term  after  the  decease  of  the  longest  liver  of 
her  and  the  Duke,  witli  a  provision,  ^*  that  in  case 
<<  the  said  Lord  John  should  happen  to  succeed  to 
"  Charles  Earl  of  Selkirk,  his  immediate  elder  bro- 
"  ther,  in  the  lands  of  Crawford  Douglas  and  Craw- 
<*  ford  John,  then  so  much  of  the  said  sums,  there- 
by provided,  as  should  be  uplifted  at  the  time  of 
his  said  succession,  should  fall  and  belong  to  the 
heirs  of  the  family  of  Hamilton,  and  this  bond  to 
be  paid  in  so  far  as  it  extends  to  sums  that  should 
be  resting  unuplift:ed  thereof,''  &c.    A  power  of 
revocation  and  alteration  is  reserved. 

Upon  the  marriage  of  Lord  John  in  1694,  the 
Duchess,  in  the  marriage  contract,  (her  husband 
being  dead,)  aft;er  reciting  the  terms  of  the  provi- 
sion to  Lord  John  of  the  L.40,000  Scots,  and  the 
reserved  power  of  alteration,  bound  and  obliged 
herself,  her  heirs  and  executors,  to  pay  to  the  said 
Lord  John,  his  heirs  and  assignees,  at  the  term  of 
Lammas  1695,  the  said  sum  of  L.40,000  Scots,  with 
interest  during  the  non-payment,  and  declared  that 
it  should  belong  to  him,  his  heirs  and  assignees,  al- 
thbugh  it  should  happen  to  be  unpaid  at  her  de- 
cease, notwithstanding  of  any  clause  in  the  said 
bond  to  the  contrary. 

Upon,  the  succession  of  Lord  John  to  his  elder 
brother.  Lord  Charles,  in  1739,  two  actions  were 
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raised  againsthimby  his  younger  brother,  Lord  Arch-  1745. 
ibald,  and  by  Basil  Hamilton,  (son  of  Lord  Basil)  cassilis,  &c. 
for  having  it  found  (iiiter  alia)  that  he  was  bound  hamTlton 
by  the  devolving  clause  in  the  settlement  of  1693  ^^ 
to  pay  to  them  the  sum  of  L.40,0(X)  Scots  received 
by  him  on  the  said  bond  of  provision,  and  also  the 
sum  of  L.20,000  Scots,  received  by  him  on  the  as- 
signation by  his  father  to  the  heritable  bond. 
The  Court  (22  January,  1742)  "  found,  that 
the  defender,  John  Earl  of  Selkirk,  having  suc- 
*  ceeded  to  the  estates  of  Crawford  Douglas  and 
Crawford  John,  is,  by  the  condition  in  the  settle- 
*^  ment  of  these  estates,  bound  to  make  payment 
"  to  the  pursuers,  equally  between  them,  of  the  sum 
"  of  L.20,000  Scots,  contained  in  the  bond  assign- 
"  ed  to  him  by  the  disposition  from  his  father  in 
"  1685  ;  and  that,  notwithstanding  the  clause  con- 
tained in  the  said  disposition,  which  provides, 
that  in  case  the  defender  should  succeed  to  any 
*<  of  his  elder  brothers,  the  said  sum  should  fall  and 
'<  descend  to  his  immediate  younger  brother,  and 
*<  the  heirs  of  his  body ;  and  founds  that  thb  clause 
<^  was  effectually  altered  by  the  ecmditioii  annexed 
*<  to  the  subsequent  settlement  made  by  the 
**  said  Duke  and  Duchess  of  Hamilton,  of  the 
"  lands  of  Crawford  John  and  Crawford  Douglas. 
"  But  found,  that  the  heritable  bond  of  L.40,000 
"  being  granted  to  Lord  John,  his  heirs  and  assig- 
"  nees,  and  reserving  to  the  Duke  and  Duchess  to 
"  alter  the  same,  and  the  said  Duchess  after  the 
'<  death  of  the  said  Duke  having  consented  and  be- 
**  come  a  party  to  the  said  defender's  contract  of 
"  marriage,  whereby  it  was  agreed  that  the  said 
'^  sum  should  be  employed  in  purchasing  lands. 
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1745.       "  &c.  to  be  taken  to  the  defenders  and  the  heirs  of 
CA88ILI8,  &c. "  the  marriage  j  that  thereby  the  clause  in  the  set- 
„.^!!r*^o^    "  tlements  of  the  above  estates,  which  provides, 
&c        "  that  in  case  of  the  defenders  succeeding  to  the 
**  said  lands,  any  other  money  or  estate  left  by  the 
<<  said  Duke  and  Duchess  to  the  defender,  should 
fall  and  appertain  to  his  hail  younger  brothers, 
and  their  heirs  male,  equaUy  among  4liem,  was  ef- 
fectually altered ;  and  that,  therefore,  the  defen- 
<*  der  is  not  bound  to  pay  to  the  pursuers  the  said 
«  sum  of  L.40,0(X),''  &c. 

(John,  Earl  of  Selkirk,  and  Mr.  Basil  Hamilton 
died  after  these  interlocutors  were  pronounced ; 
but  it  is  unnecessary  to  detail  the  proceedings  that 
took  place,  in  consequence.) 
Entered  82  An  appeal  was  brought  by  Lord  Archibald 
March,  1744.  Hamilton  .from  that  part  of  the  interlocutor  of  the 
2ad  January,  17*2,  which  relates  to  the  L.40,000, 
and  from   the  interlocutor  of  the  4th  February, 

1742.* 
Entered  6  A  cross  appeal  was  brought  by  the  Countess  of 

Ruglen,  and  her  son  the  Earl  of  March,  from  that 
part  of  the  interlocutor  of  the  22d  January,  1742, 
which  relatea  to  the  L.20,000  bond,  and  from  an 
interlocutor  of  the  18th  November,  1743.  To  this 
appeal  the  representatives  of  Basil  were  made  par- 
ties. 

Pleaded f(yr  the  Appellant^  (Lord  Archibald:) 
— 1.  (As  to  the  L.40,0(X)  bond.)  By  the  clause 
of  devolution  in  the  settlement  of  1693,  it  was  fix- 


*  He  likewise  appealed  from  an  interlocutor  of  the  26th  January^ 
touching  the  superiority  of  certain  lands^  the  particulars  of  which 
daim  it  is  thought  unnecessary  to  detail. 


Feb.  1744. 
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ed  that  all  the  provisions  made  in  favour  of  Lord       ^745. 
John  were,  in  the  event  of  his  succeeding  to  the  cassilw,  &c. 
Crawford   estates,   to    appertain   to  the  younger  HAMtLxoK, 
brothers  ;  and  he  cannot  claim  under  that  settle-        ^* 
ment,  unless  he  complies  with  this  provision. 

Although  a  power  of  revocation  was  reserved,  \ 

it  cannot  be  considered  as  an  implied  revocation 
of  this  proviso,  that  the  Duchess,  in  the  provision 
of  the  L.40,000  bond  to  Lord  John  in  1693,  de- 
clared  that  any  part  of  this  sum,  which  shall  be 
unuplifled  at  his  succession,  shall  return  to  the 
family,  but  omits  to  say,  as  was  done  in  a  clause 
of  the  former  settlement,  that,  what  shall  have 
been  paid  to  the  said  Lord,  shall  fall  to  his  young- 
er brothers,  and  their  heirs  male,  equally  among 
them. 

Neither  can  it  be  considered  as  a  revocation  of 
this  proviso,  that  she  consented  to  the  marriage 
contract  of  Lord  John,  The  only  difference  there- 
by  made  was,  that  she  so  far  dispensed  with  the 
power  of  revocation  ;  and  that  the  bond  was  made 
payable  immediately,  instead  of  being  so  only  after 
her  death.  The  proviso  still  remained  that,  if 
Lord  John  succeeded  to  the  Crawford  estates,  he 
must  make  that  sum  good  to  his  younger  brothers. 

2.  (With  regard  to  the  bond  for  L.20,000.) 
There  is  no  doubt  that  this  sum  was  part  of  the 
provision  for  Lord  John,  and  that  the  money  was 
actually  received  by  him ;  and,  therefore,  by  the 
express  words  of  the  settiement  in  1693,  all  the 
provisions  and  estates  so  received  were  to  devolve 
to  his  younger  brothers, .  and  their  heirs  male, 
equally.  It  cannot  then  .be  a  doubt  that  the 
money  must  be  paid,  and  tbere  can  be  as  littie 
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1745.       doubt  to  whom  this  payment  is  now  to  be  made. 


CA88ILI8,  &c.  since,  whatever  was  the  destination   in  the  first 
HAMILTON    settlement  of  1685,   a   power  of  alteration   was 
^        therein  reserved,  and  this  power  was  effectually  ex- 
ercised by  the  settlement  of  1693. 

Pleaded  for  the  Respondents^  (the  Countess  of 
March  and  Ruglen^  and  the  Earl  of  March  :) — 
1.  The  devolving  clause  in  the  settlement  1693, 
(whereby,  if  Lord  John  or  any  of  his  younger  bro- 
tliers  should  succeed  to  the  Crawford  estate,  such 
part  of  their  provision  as  remained  unpaid  should 
sink  for  the  benefit  of  the  heir  at  law,  and  such 
other  part  as  should  have  been  actually  received 
should  be  divided  amongst,  and  payable  to,  the  next 
younger  brothers,  and  their  heirs  male,)  was,  in 
many  respects,  altered  by  the  bond  granted  in 
September  1693,  to  Lord  John  by  the  Duchess. 
By  the  former,  such  provisions  as  might  have  been 
actually  received  were,  upon  his  succession  to  the 
Crawford  estates,  to  be  divided  equally  among  his 
younger  brothers.  By  the  latter,  L.40,000  were 
settled  upon  Lord  John,  his  heirs  and  assignees, 
and  the  only  proviso  is,  with  regard  to  such  part 
of  it  as  should  remain  unpaid  at  the  time  of  his 
succession  to  either  of  his  elder  brothers,  and  this 
part  is  directed  to  be  sunk,  and  to  return  to  the 
heir  and  representative  of  the  family  of  Hamilton. 

The  words  "  to  his  heirs  and  assignees,"  convey 
an  absolute  interest  in  whatever  may  have  been 
paid. 

But,  if  there  were  any  doubt,  this  is  entirely  re- 
moved by  the  marriage  contract  of  Lord  John. 
A  power  of  revocation  and  alteration  was  re- 
served, in  the  bond,  to  the  longest  liver ;  and  the 
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Duchess  having    survived   the  Duke,   had    this       ^^^^' 
power,  and  exercised  it  effectually  by  the  part  cassius,  &c. 
she  took  in  the  contract.     She  then  renounced  all   Hamilton, 
power  of  revocation,  and  made  the  sum  payable  at        ^^ 
the  first  term  thereafter,  instead  of  the  first  term 
after  her  decease ;  and  by  this  means  gave  him  an 
unlimited  valid  right  in  the  whole  sum,  and  freed 
it  of  the  condition  in  favour  of  the  heir  of  the 
House  of  Hamilton. 

Further,  the  Duchess,  afl«r  having  thus  confer- 
red an  absolute  interest  in  this  sum,  is  a  party  to 
Lord  John's  marriage  contract,  whereby  this  and 
other  sums  are  settled  upon  the  heirs  of  the  mar- 
riage without  any  condition  as  to  Lord  John's  suc- 
ceeding to  the  Crawford  estates  j  whereby  she  who 
alone  had  the  power  of  altering  the  former  destina- 
tion, secured  as  well  the  sums  actually  paid  as 
those  unpaid,  at  the  time  of  the  succession  open- 
ing to  Lord  John,  upon  him  and  the  issue  of  his 
body. 

2.  The  special  destination  in  1685  of  the 
L.SO,0(X)  bond,  with  the  clause  of  devolution 
therein  contained,  was  not  altered  by  the  posterior 
devolving  clause  in  the  settlement  of  1693.  It  is 
a  rule  of  construction,  that  a  prior  special  convey- 
ance is  not  to  be  defeated  by  a  subsequent  con- 
veyance in  general  terms,  and  relating  principally 
to  other  subjects*  But,  admitting  that  the  former 
destination  had  been  so  defeated,  and  that  Lord 
John  could  not  gratuitously  alter  this  last  convey- 
ance, yet  he  might  and  did  alter  it  by  his  marriage 
contract ;  for  such  a  contract  is  not  gratuitous, 
but  rational  and  onerous. 

'^  Ordered  and  adjudged  that  the  interlocutor  of  Judgment, 

March  21, 
17i5. 
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1743.        «  the  22d  January,  17*2,  complained  of,  be,  and 


ocHTBELONT  "  tfac  Same  are  hereby  aflSrmed/* 


HUNTEA. 


For  the  Earl  and  Countess  of  Cassilis,  Bo.  Craigie, 

C.  Erskine. 
For  the  Countess  of  Ruglen  and  Earl  of  March, 

A.  Hume  CampbeU^  Alexander  Forrester. 
For  Lord  Archibald  Hamilton,  Wm.  Murray^ 

W.  Hamilton. 


George  Ochterlony,       -        -        Appellant ; 
Archibald  Hunter,  et  aUi,      -        Respondents. 

9  April,  1745. 

Bill  of  Exchanoe. — Found  that  one  who  had  retired  bills  in 
London,  supra  protest,  for  the  honour  of  the  drawer,  (who  was 
in  Scotland,)  was  not  debarred  of  his  recourse  against  the 
drawer,  although  he  did  not  give  notice  of  the  dishonour  of 
the  bills  for  eight  days. 

Found  also  that  this  was  a  sufficient  iwtiCeation  of  the  dishon- 
our of  other  bills,  retired  in  tbfli  aime  msf,  although  payable 
after  the  date  of  the  letter. 


[Kilkerran,  p.  13.    Elch.  voce  Bill  of  Exchange,  No.  32 ;  Diet. 
III.  54 ;  Mor.  156? ;  Brown's  Supp.  v.  7SS.] 


Wo.  75.  Several  bills  were  drawn  in  Scotland  by  Hunter, 

upon  Charles  Murray  in  London,  payable  to  Peter 

Murdoch,  merchant  in  Glasgow,  or  order.     These 

'  bills  were  paid  by  Ochterlony  supra  protest,  for 
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the  honour  of  the  drawer.    There  were  a  variety      1745. 
of  questions  between  the  parties  ;  but  the  present  ochteblony 
report  relates  only,  1st,  to  a  bill  for  L.400,  dated     hunts*. 
the  19  March,  1736,  which  was  paid  by  Ochterlony 
on  the  18  May  following ;  2dly,  to  a  bill  dated 
19  March  for  L.250,  and  paid  22  May,  with  regard 
to  which  two  bills,  Ochterlony,  on  the  26  of  May, 
wrote  to  Hunter,  saying,  "  I  have  paid  all  of  them 
"  that  have  fallen  due  since  the  18  March  last, 
"  supra  protest,  for  your  honour,  fee.**  and  3dly,  to 
certain  other  bills  which  were  paid  in  the  same  way 
subsequent  to  the  date  of  this  letter. 

In  the  action  at  Ochteriony's  instance,  against 
Hunter  (the  drawer)  for  recourse,  the  question  oc- 
curred. How  far  one  who  pays  supra  protest,  for 
the  honour  of  the  drawer,  is  bound  to  give  the  same 
timeous  notification,  as  the  holder  is  of  the  disho* 
nour  of  the  bill  ?* 

The  pursuer  argued,  that  there  was  a  great  dif- 
ference between  the  case  of  a  bill  being  paid  supra 
protest  for  the  honour  of  the  drawer,  and  that  of  a 
bill  being  protested  for  non-payment  or  non-accept- 
ance by  the  holder  of  it.  In  the  latter  case,  the 
holder  undertakes  diligence  in  virtue  of  the  bill 
contract,  and  the  most  exact  diligence  therefore  is 
required  in  every  respect,  and  particularly  in  the 
point  of  notification ;  and  tf  he  fail  in  this,  he  is 
held  to  have  lost  his  recourse,  although  damage 
cannot  be  proved :  but  it  is  different  with  regard 
to  him  who  pays  supra  protest  for  the  honour  of 
the  drawer.  He  has  undertaken  no  diligence,  and 
has  interfered  merely  from  motives  of  friendship, 

*  With  regard  to  certain  bills,  which  bad  been  paid  a  considerable 
time  before  the  date  of  the  letter  above  referred  to,  it  was  held  to  be 
clear  that  the  pursuer  had  lost  his  recourse. 


1745. 


v. 

HUNTBK« 
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and  can  therefore  only  lose  his  recourse,  if  it  be 
ocHTE&LOMY  provcd  that  damage  has  been  incurred  by  his  in^ 
terposition,  and  by  his  failure  to  notify. 

Hunter  answered,  that  the  two  cases  were  the 
same ;  that  the  drawer  ought  not  to  be  put  in  a 
worse  case  by  another's  interposing  than  he  would 
have  been  had  it  been  left  to  the  holder  to  notify 
the  dishonour ;  and  that  the  reason  of  the  thing 
applied  to  both  cases,  viz.  that  the  drawer  may  be 
put  on  his  guard,  to  secure  the  effects  of  the  per- 
son on  whom  he  has  drawn  the  bills. 

The  Lord  Ordinary,  Dun,  (February  8,  1743,) 
remitted  to  Messrs.  Coutts,  Arbuthnot,  and  Hay, 
bankers  in  Edinburgh,  to  report  their  opinion  *  as 
to  what  time  notification  ought  to  be  sent  to  the 
drawer  of  a  bill,  and  how  soon  that  the  same  is 
dishonoured  by  not  payment,  in  order  to  entitle 
to  recourse ;  and  as  to  the  efiect  of  the  pursuer's 
letter  of  notice  to  the  defender  of  the  26  May, 
and  what  efiect  the  said  notification  might  have, 
both  with  respect  to  the  bills  formerly  due,  tak- 
ing notice  of  the  respective  terms  of  payment, 
anterior  to  the  said  notification,  and  also  what 
efiect  the  same  can  have  with  respect  to  those 
bills  which  were  on  the  said  26  May  not  due  or 
payable,  but  which  were  afterwards  paid  by  the 
pursuer,  and  whereof  he  gave  notification  that 
they  were  dish(Hioured ;  and  allowed  either  party 
to  get  what  opinions  they  thought  fit  from  mer- 
chants  in  Edinburgh  or  in  London,  to  clear  up 
the  custom  observed  in  such  cases.' 
The  gentlemen  above  named  reported  their  opi- 
nions to  be,  that  in  the  case  of  a  bill  taken  up 
supra  protest  for  honour  of  the  drawer,  in  order 
to  entitle  the  payer  of  the  bill  to  recourse,  notifi- 


HUNTEE. 
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cation  ought  to  be  made  to  the  drawer  the  post  1745. 
immediately  after  taking  up  the  bill  or  the  next  ochteblony 
following  post.  That  therefore  the  letter  of  26  „^  J; 
May  was  not  due  notification  with  regard  to  a 
bill  that  had  been  received  five  days  before  its  date. 
On  the  other  hand,  the  London  bankers  were  of 
opinion  that  by  law  as  well  as  by  custom  of  mer- 
chants, a  person  who  retired  a  bill  supra  protest 
for  the  honour  of  the  drawer,  was  allowed  fourteen 
days  to  notify  the  same  to  the  drawer,  in  order  to 
entitle  him  to  recourse,  and  that  the  letter  of  the 
S6  May  was  a  sufficient  notification  for  all  the  bills 
that  fell  due  within  fourteen  days  after  the  date  of 
the  said  letter ;  and  they  therefore  thonght  Hun- 
ter liable  unless  he  could  show  that  he  had  sus- 
tained loss  for  want  of  notification. 

The  Court,  (24  November,  17*3,)*  ^owndi  that 
the  letter  of  the  26  May  was  a  sufficient  notifica- 
tion to  entitle  the  pursuer  to  recourse  against  the 
defender  for  two  of  the  bills,  viz.  the  bill  of  the  19 
March,  which  was  paid  on  the  18  May,  and  the 
bill  of  the  same  date,  paid  on  the  22d  j  but  found 
that  the  said  letter  was  not  a  sufficient  notification 
of  the  dishonour  of  the  bills  paid  after  its  date. 
But  upon  advising  a  reclaiming  petition  and  an- 
swers, the  Lords  found,  *  That  the  above  letter  was  21  Dec  1743. 

*  not  a  sufficient  notification  to  entitle  the  pursuer 

*  to  recourse  for  the  bill  paid  on  the  18  May  j  and 

*  they  adhered  to  the  rest  of  the  former  interlocu- 

*  tor.* 

An  appeal  was  brought  from  that  part  of  the  in-  Entered 
terlocutor  of  the  24  November,  1743,  which  found  ^^  •^*"-  ^^**- 
that  the  letter  of  the  26  May  was  not  a  sufficient 

*  See  Kilkerran  as  to  the  opinions  of  the  Court. 
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1745.       notification  of  the  dishonour  of  the  bills  paid  after 
ocHTEKLONY  its  datc,  and  also  from  the  interlocutor  of  21  De- 
••         cember. 

HUNTER* 

Judgment,         After  hearing  counsel,  *^  it  is  ordered  and  ad- 
9 April,  1745. „.^jg^j^  &c.   That  so  much  of  the  interlocu- 

"  tor  of  the  24  November,  1743f  whereby  it  is 
«  found,  «  That  the  letter  of  the  26  May,  1736,  was 
<  no  sufficient  notification  of  the  dishonour  of  the 

*  bills  paid  by  the  appellant  after  the  date  of  said 
'  letter,'  and  also  so  much  of  the  said  interlocutor 
**  of  the  21  December,  1743f  whereby  it  is  found,** 

*  that  the  said  letter  was  not  a  sufficient  notification 
'  to  entitle  the  appellant  to  recourse  against  the 

*  said  Robert  Hunter  for  the  bill  dated  19  March, 

*  1736,  and  paid  sttpra  protest  on  the  18th  May 

*  thereafter,'  be  and  the  same  is  hereby  reversed ; 
'*  And  it  is  further  ordered  and  adjudged,  that  the 
"  residue  of  the  said  interlocutors  complained  of 
"  be,  and  the  same  is  hereby  affirmed/' 

For  Appellant,  Ro.  Craigie,  W.  Murray. 
For  Respondents,  A.  Hume  Campbell^  C  JErs^ 
kine. 


This  reversal  is  not  noticed  in  the  reports.  Kilkerntn,  how- 
ever, states,  that  the  judgment  of  the  Court  of  Session  proceed- 
ed on  the  ground  that  Hunter  was  ''  only  a  nominal  drawer, 
*'  whose  fiuth  was  not  followed  by  the  porteur  of  the  bills,  the 
"  person  by  whom  they  were  payable,  nor  by  Ochterlony,  who 
''  accepted  tupra  protest  for  honour." 
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Jabies  Catanach,  et  alii^  -         Appellants ; 

C.  H.  Gordon,  and  R.  Paterson,^ 

Vice-Chancellor  of  the  Univer-  LBespandefits. 

sily  of  Aberdeen,        .        .       j 

11  April,  1745. 

Profbssob  of  law. — It  being  required  hj  the  foundation  of  a 
coll^e>  that  the  professors  of  law  should  be  doctors  of  laws^  or 
at  least  licentiates^  cum  rigore  examnaiionis, — an  objection  that 
the  college  could  no  longer  confer  that  degree  legaUy^  was 
not  sustained  against  one  who  pretended  to  be  so  qualified. 


1745. 


CATANACH> 

Ac. 
tr. 


[Elchies^  voce  Prof,  of  Law^  No.  1 ;  Falc.  I.  p.  15 ;  Fol.  Diet, 
iv.  154;  Mor.  Diet  12,253,] 

A  vacancy  having  occurred  in  the  professorship  No.  77. 
of  Civil  Law  in  the  King's  College  of  Aberdeen, 
a  meeting  for  election  was  held  on  8th  June, 
1743.  By  the  foundation  of  the  college,  it  is  re- 
quired that  the  several  professors  should  have  at- 
tained the  degree  of  doctor  in  their  respective 
sciences,  **  si  tales  commode  haberi  possint ;  alio- 
quin,  in  iisdem  facultatibus  licentiati  cum  rigore 
examinis,  qui  infra  annum  a  die  admissionis 
eorum  in  dicto  Collegio  ad  Doctoratus  gradum 
singuU  in  praefatis  facultatibus  se  faciant  pro- 
"  moveri."  A  majority  of  votes  appeared  in  favour 
of  James  Catanach,  Advocate  in  Aberdeen,  upon 
whom  a  degree  of  doctor  of  law  had  been  confer- 
red by  the  Marischal  College  of  Aberdeen.  The 
remaining  votes  were  given  in  favour  of  Charles 
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^^2I^^Lms  Hamilton  Gordon,  a  member  of  the  Faculty  of 

CATANACH,  Advocatcs  in  Edinburirh. 

V.  Each  of  the  parties  obtained  a  presentation  in 

ooEsoir^  ke.  j^  fevour,  and  a  competition  before  the  Court  of 
Session  ensued^  in  the  form  of  an  action  of  multiple- 
pdnding,  at  the  instance  of  Mr.  Paterson,  the 
Vice-Chancellor.  The  appellant  Catanach  main- 
tained that  having  received  the  degree  of  doctor 
of  law  from  the  Marischal  College  of  Aberdeen, 
he  was  duly  qualified.  That  college,  by  its  char- 
ter, confirmed  in  various  acts  of  Parliament,  had 
full  powers  of  bestowing  all  academical  degrees, 
and  receiving  new  professors :  the  dean  of  faculty 
is  particularly  appointed  to  preside  **in  promo- 
*^  tionibus  ad  quemcunque  gradum ;"  and  by  act 
of  Parliament  1593,  (confirmed  in  I66I)  there 
were  granted  to  the  ccdlege  *'  all  freedoms,  fran- 
"  chises,  liberties,  free  privileges,  and  jurisdictions 
"  that  to  any  free  college  within  this  realm  by  law 
"  and  practice  is  known  to  appertain.**  Gordon's 
qualification  cannot  be  admitted,  for  where  found- 
ers have  required  a  particular  qualification,  a  court 
of  law  cannot  substitute  an  equivalent  for  them. 
If,  however,  in  this  case  equivalents  are  to  be  ad- 
mitted, then,  even  holding  the  appellant's  diploma 
to  have  been  inept,  to  the  effect  of  conferring  on 
him  a  degree  in  terms  of  the  charter,  the  parties 
are  in  that  respect  in  pari  casu,  and  his  plurality 
of  votes  must  prevail. 

The  other  appellants  (viz.  the  majority  of  elect- 
ors) likewise  insisted  that  they  were  the  proper  and 
sole  judges  of  the  quaUfication  of  the  candidates, 
and  that  their  decision  was  not  subject  to  the  con- 
troul  of  the  Court  of  Session. 
Gordon  maintained  that  since  the  Refbnnationy 
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the  practice  of  granting  degrees  in  civil  law,  had      ^^^' 
been  discontinued  in  the  Scotch  universities, — ^that  catanach, 

&c« 

the  only  degree  in  law  now  in  use,  was  that  of  t. 
advocate  granted  upon  certain  trials,  (including  a  ^^^^^>^^ 
trial  in  the  civil  law)  before  the  Faculty  of  Advo- 
cates, and  that  he,  having  been  so  admitted  advo- 
cate, must  be  held  tantamount  to  a  doctor  in  the 
civil  law,  and  as  such,  capable  of  being  elected 
professor  of  the  civil  law  in  any  university.  Mr. 
Catanach  was  not  duly  qualified.  The  diploma 
had  been  conferred  upon  him  per  saltum  and  with- 
out any  previous  study,  the  night  immediately  pre- 
ceding the  election,  which  was  plainly  an  evasion 
of  the  terms  of  the  charter ;  but  the  college  in  ques- 
tion never  had  power  to  grant  sach  a  degree,  hav« 
ing  been  founded  after  the  Reformation,  when  the 
practice  had  ceased  in  all  Scotch  colleges ;  and  es- 
pecially having  been,  erected  only  for  the  study  of 
the  "liberal  arts,**  and  having  no  foundation  for 
divinity,  law,  or  physic,  it  never  could  confer  de- 
grees in  these  sciences. 

The  Court  found  (20  July,  1744)  "  that 
"  James  Catanach,  Advocate  of  Aberdeen,  was 
"  not  duly  qualified  to  be  elected  a  professor  of 
«*  civil  law  in  the  King's  College  of  Aberdeen,  and 
"  that  Mr.  Charles  Hamilton  Gordon  was  duly* 
**  qualified  to  be  elected  into  the  said  office ;  and 
"  found  Mr.  Gordon  was  duly  elected,  and  pre- 
"  ferred  him  to  the  said  office,''  &c. 

An  appeal  was  brought  from  the  interlocutors  Entered, 
of  20  July  and  4  December,  1744.  i>ec  u/i744. 

After  hearing  counsel,  "  it  is  ordered  and  ad-  judgment, 
**  judged,  &c.  that  the  interiocutors  complained  of  ^^^  ^^* 
"  be,  and  the  same  are,  hereby  reversed ;  and  it  is 
'^  ftirther   adjudged  that    the   appellant,    James 
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1746.      "  Catanach,  was  duly  qualified  to  be  elected  a  pro- 

CHALMER8    **  fessoF  of  civU  law  in  the   King's   College  of 

ALisoK  &c   "  Aberdeen,  and  was  duly  elected :  and  it  is  also 

'*  ordered  and  adjudged  that  the  appellant,  James 

^*  Catanach,.  be  preferred  to  the  said  office  accord- 

"  ingly.*' 

For  Appellants,  A.  Hume  Campbell,  E.  Erskine. 
For  Respondents,  R.  Cr(dgie,  W.  Murray. 


Captain  Chalmers  of  Gadgirth,       Appellant; 
Porter  Alison,  et  alii,  his  Vassals,    Be^pondents. 

9  May,  1746. 

SuPBBiOB  AND  VASSAL.— NoN-BNTBY.—Found  that  Tassab  who 
had  been  in  non*  entry  for  upwards  of  40  years^  were  not  liable 
in  the  arrears  of  the  retoured  duties^  it  being  uncertain  in 
whom  the  right  to  the  superiority  of  the  lands  was  vested 
during  that  period. 


[[Elchies^  voce  Non-entry>  No.  S.    Mor.*p.  15091  and  9SS0.^ 


No.  78.  In  1692  the  estate  of  Chalmers  of  Gadgirth  was 
adjudged  by  his  creditors,  one  of  whom.  Sir  David 
Cunningham,  obtained  a  charter  of  adjudication^ 
on  which  he  was  infeft  in  1693.  In  1695,  the  ad- 
judgers  by  agreement,  divided  the  estate  among 
themselves  j  but  no  mention  was  then  jnade  of  the 
superiority  of  the  lands  possessed  by  the  respon- 
dents.   Thereafter  the  appellant  not  choosing  to 


CASES  ON  APPEAL  FROM  SCOTLAND.    405 

make  up  a  title  to  the  estate  as  heir,  acquired  right       ^46. 


to   this  adjudication  by  a  conveyance   from  Sir   chalmees 
James  Cunningham,  the  heir  of  Sir  David,  upon  alison,  &c. 
which  he  obtained  a  charter  from  the  crown  in 
1742,  and  was  infeft  in  Feb.  1743.    During  ail  this 
period,  the  lands  held  blanch  by  the  respondents, 
were  in  non-entry. 

The  appellant,  having  thus  established  in  him- 
self a  title  to  the  superiority  of  these  lands,  brought 
a  declarator  of  non-entry  to  have  it  found  that  the 
lands  had  been  in  non-entry  for  40  years,  and 
claiming  the  retoured  duties  during  that  period, 
and  the  full  rents  since  citation. 

In  defence  it  was  pleaded,  that  as  it  was  by  the 
fault  of  the  superior,  and  the  confusion  of  his  af- 
fairs, that  the  respondents  were  unable  to  ascer- 
tain who  their  superior  was,  and  to  whom  they 
ought  to  apply  for  an  entry,  they  ought  not  to  suf- 
fer for  a  supposed  contempt  by  being  found  Uable 
even  in  the  retoured  duties;  that  the  appellant 
not  having  made  up  a  title  as  heir,  was  not  in  a 
condition  to  enter  vassals ;  and  as  to  the  adjudica^ 
tion,  he  was  not  thereby  entitled  to  any  of  the 
casualties  incurred  prior  to  the  date  of  the  convey- 
ance, being  only  then  enabled  to  grant  investitures. 
— That  the  claim  for  non-entry,  though  extend^ 
no  farther  than  to  the  retoured  duties,  was  to  be 
considered  penal,  and  therefore  unfavourable  in 
the  eye  of  tlie  law.  .    ' 

It  was  answered  that,  in  strict  law,  the  superior 
is  entitled,  during  the  non-entry  of  his  vassal,  to 
the  full  rents  of  the  lands  ;  but  that  the  claim  is 
usually  restricted  to  the  feu-duties  in  feu-holdings, 
and  to  the  retoured  duties  in  blanch  holdings,  in- 
curred prior  to  citation,  but  extended  to  the  full 
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1746.  rents  thereafter,  because  then  the  vassal's  contempt 
CBALVEE8  of  hls  supeHor,  in  neglecting  to  enter,  is  the  more 
ALI50K,  &c  manifest ; — that  it  was  no  excuse  for  not  entering 
that  the  heir  of  the  superior  had  not  established  a 
title  to  enable  him  to  give  a  new  investiture,  be- 
cause, in  such  a  case,  the  law  has  pointed  out  a 
proper  remedy  by  the  act  1474,  c.  57- 

There  could  be  no  dubiety  as  to  the  superior, 
for  the  vassals  might  easily  have  known  from  the 
record  to  whom  they  should  apply  for  an  entry. 
Sir  D.  Cuninghame,  and  afterwards  his  son,  being 
infeft  on  their-charter  of  adjudication,  in  the  whole 
estate  of  Gadgirth,  became  fully  vested  in  the 
superiority,  and  as  much  entitled  to  the  casualties 
as  the  appellant's  ancestors  had  been,  from  whom 
the  right  of  superiority  was  adjudged.  It  is  clear, 
therefore,  that  Sir  David  or  his  son  might  have 
brought  the  present  declarator,  and  that  the  de- 
fence founded  *'  on  the  superior's  estate  being  en- 
^*  cumbered  or  adjudged,''  would  not  have  availed; 
and  if  the  claim  would  have  been  competent  to 
them,  it  cannot  be  maintained  that  the  right  of 
superiority,  when  conveyed  to  the  appellant,  is 
less  available  in  his  hands  than  in  theirs. 

Although  the  casualties  of  superiority  are  more 
or  less  a  burden  on  the  vassal,  according  to  the 
nature  of  the  holding,  they  are  not  less  the  estate 
of  the  superior,  than  the  dominium  utile  is  the  vas- 
sal's ;  and  a  claim  for  non-entry  is  most  favourably 
regarded  when  it  extends  to  the  retoured  duties 
only.  Every  lawful  vassal  is  presumed  to  know, 
that  by  possessing  an  estate  to  which  he  is  not  en- 
tered by  the  superior,  he  subjects  himself  in  the 
retoured  duty  yearly,  and  therefore  it  is  his  own 
fault  if  an  arrear  is  incurred. 
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The  Lord  Ordinary  found,  (9th  June,  1744,)       i74o. 


**  That  in  this  special  case,  the  defenders  are  not  chalhees 
"  liable  for  either  retour  or  non-entry  duties  pre*  alisow  &c 
"  ceding  the  date  of  the  pursuer's  charter." 

Upon  a  reclaiming  petition,  the  Court  found,  (19 
June,  1745,)  **That  whereas  the  petitioner  does 
*^  not  claim  the  superiority  as  heir  to  his  predeces- 
**  sor,  but  as  a  singular  successor,  therefore  ad- 
«  here,"  &c. 

The  appeal  was  brought  from  the  interiocutors  £ntered^ 
of  9  June  1744,  19  and  29  June  1745.  ^^  lo/iris. 

Pleaded  for  the  ^/;ipe/2eift/.*~ Although  the  law 
of  Scotland  is  indulgent  in  admitting  excuses  to 
mitigate  the  superior's  claim  for  his  non-entry  du* 
ties,  when  that  is  made  for  the  full  rents  of  the 
estate,  yet,  in  all  cases,  the  vassal  continuing  in 
non-entry,  is  subjected  in  tlie  retoured  duties, 
which  are  only  a  part  of  the  real  profits  of  the 
estate.  It  was  of  no  consequence,  that  the  ap- 
pellant claimed  these  duties  as  a  singular  succes- 
sor, it  being  immaterial  to  the  vassal,  whether  the 
superior  was  served  heir  to  his  ancestor,  or  acquir« 
ed  his  right  to  the  superiority  by  singular  titles. 
His  title  to  the  estate  in  eithef  case,  and  that  of 
his  authors,  were  unexceptionable;  and,  there- 
fore, notwithstanding  the  confusion  in  the  ai&irs  of 
the  family  of  Gadgirth,  the  rei^ndents  could  never 
have  been  at  a  loss  to  know  their  true  superiors. 

Pleaded  for  the  BeepMdente.^^WheTe  the  non- 
entry  is  occasioned  by  the  fault  of  the  superior,  or 
where,  from  any  circumstances,  the  superior  is  im- 
certain,  nothing  is  due  by  a  vassal  in  respect  of 
his  non-entry ;  and  in  the  present  case,  the  appel- 
lant and  his  father,  the  apparent  heirs  in  the  su- 
periority, were  in  no  condition  to  have  entered  the 
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^^^'  respondents  previously  to  the  charter  and  infefl- 
cHALMERs  mcnt  ui  1743.  Until  that  period^  it  was  uncertain 
ALISON,  &c  in  whom  the  superiority  was  vested,  whether  in 
the  apparent  heir  of  the  family  of  Gadgirth,  or  in 
the  adjudgers  of  the  estate  ;  among  the  adjudgers 
themselves,  it  was  uncertain  who  had  the  greatest 
interest  in  the  superiority,  neither  did  it  appear 
from  the  agreement  in  1695,  that  it  had  been  al- 
lotted to  any  of  them  in  particular.  This  uncer- 
tainty is  a  sufficient  defence  against  the  conse- 
quences of  non-entry. 

As  to  the  argument  on  the  statute  1474,  c  57, 
this  act  does  not  apply  to  those  cases  where  the 
superior  is  uncertain ;  and,  moreover,  the  object 
of  it  was  to  afford  to  the  vassal  relief  against  his 
immediate  superior,  who  refused  or  neglected  to 
enter  him,  but  it  was  not  intended  to  give  any 
benefit  to  the  superior,  who  was  himself  unentered. 
Although  the  vassal  therefore  may  not  urge  the 
forfeiture,  he  is  not  thereby  subjected  to  any  claim 
at  the  instance  of  his  superior,  to  which  the  latter 
would  not  have  been  entided  independently  of  the 
statute ;  and  least  of  all  to  a  claim  for  the  non- 
entry  duties,  when  the  superior  himself  was  not  in 
a  condition  to  have  entered  the  vassal. 
Judgment,  After  hearing  counsel,  *Vit  is  ordered  and  ad- 
9  May,  1746.  «  judged,  &c.  that  in  the  interlocutor  of  the  Lord 

<<  Ordinary,  after  the  words,  (^  that  in  this  special 

•  case,')  these  words,  (*  it  appearing  that  before  the 
<  charter  granted  to  the  appellant,  it  was  uncertain 
'  in  whom  the  right  of  superiority  of  the  lands  in 

*  question  was  vested,')  be  inserted,  and  that  in  the 
"  interlocutor  of  the  Lords  o£  Session  of  19  June, 
"  1745,  these  words,  (*  find  that  whereas  the  peti- 
^  tioner  does  not  claim  the  superiority  as  heir  to 
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*  his  predecessor,  but  as  singular  successor,  there-       1748. 

*  fore/)  be  left  out ;  and  it  is  hereby  farther  or- ' 
**  dered  and  adjudged  that  with  these  variations, 
<*  the  several  interlocutors  complained  of  be  af- 
«  firmed/' 

For  the  Appellant,  JF.  Grants  W.  Murray. 
For  the  Respondents,  Al.  Forrester^  Ch.  Are* 
skine. 


Alexander  Garden  of  Troup,      -     Appellant; 
Thomas  Rigg  of  Morton,  Advocate,  RespondenL 

9&  January^  1748. 

Prbsoription.  —  Indbfinitb  patmbnt. 

Two  bonds  due  to  the  same  party  being  prescribed^  and  the 
debtor  in  them  having  made  an  indefinite  payment  *'  to  ac- 
oompt,''  daring  the  currency  of  the  prescription^  it  was  found 
that  the  prescription  of  both  bonds  was  not  thereby  interrupt- 
ed^ but  that  the  debtor  might  impute  the  payment  to  either 
of  them. 

Annualrbnt.— -Interest  found  to  be  not  due  upon  a  missive 
not  bearing  a  clause  of  interest. 

Pbbsonal  Objection. — A  bill  of  exchange  being  so  framed  as 
to  afford  a  l^al  objection  to  its  validity,  it  was  found  that  the 
acceptor,  having  been  confidential  lawyer  to  the  drawer,  was 
barred  personali  objectione  from  pleading  the  objection. 

Bill  of  Exchanob.— Bills  of  exchange  having  lain  over  for 
twenty-eight  years,  without  protest  or  demand,  it  was  found 
by  the  Court  of  Session,  that  no  action  lay  upon  tliem,  unless 
supported  by  the  acceptor*s  oath  upon  the  verity  of  his  sub- 
scription.   Reversed  on  the  circumstances  of  the  case. 


[[Elchies  voce  Prescription,  No.  25 ;    voce  Advocate,  No.  1 ; 
C.  Home.    Falc.     Kilker.    Mor.  l628,  10450,  11274.;] 

Arrot  lent  Rigg  several  sums  of  money,  on  the   No,  79. 
following  among  other  documents :  1st,  A  bond 
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174S.  for  1100  merks  Scots,  dated  25  January,  1697,  and 
'  payable  at  Whitsunday  following,  and  bearing  in- 
terest 2d,  A  letter  of  12  October,  1697,  acknow- 
ledging the  receipt  of  SOO  merks  Scots,  but  this 
did  not  bear  an  obligation  of  interest,  dd.  Two 
bills  of  exchange  drawn  by  Arrot,  and  accepted  by 
Rigg,  the  one  dated  11  May,  17O8,  for  L.560,  13s. 
4d.  Scots,  the  other  2  April  I712,  for  L.40  Ster- 
ling,  and  each  bearing  interest  from  its  date,  and 
a  penalty  of  one-fifth  in  case  of  failure. 

On  the  4  October,  1698,  Rigg  paid  L.7  to  ac- 
count ;  for  which  Arrot  gave  a  receipt  as  "  in  part 
"  payment  of  what  he  is  indebted  to  me,  which 
'<  sum  I  oblige  me  to  allow  him  at  account." 

In  1728,  Arrot  executed  a  settlement  of  his 
whole  estate  in  fevour  of  Alex^der  Garden  of 
Troup,  who  in  September,  I7S8,  raised  an  action 
against  Rigg  for  payment  of  the  1100  merks  con- 
tained in  the  bond  of  25  January,  1697,  and  of 
the  SOO  merks  contained  in  the  letter  of  12  Octo- 
ber, 1697*  Defences  were  given  in ;  but  before 
judgment,  Mr.  Garden  died }  and  his  son,  the  ap- 
pellanty  in  1740,  brought  a  new  action,  not  only 
for  the  sums  concluded  for  in  his  fatlier's  summons 
with  interest,  but  also  for  the  sums  contained  in 
the  above  mentioned  bills. 

With  regard  to  the  former,  the  defence  was,  that 
they  had  prescribed,  before  action  was  raised  upon 
them ;  to  which  it  was  answered.  That  the  pre- 
scription had  been  interrupted  ;  1st,  By  the  partial 
payment  in  1698 ;  and,  2dly,  By  a  submission,  en- 
tered into  by  Arrot  in  I728. 

Replied  for  Rigg,  that  he  had  applied  that  par- 
tial payment  of  L.7  in  part  payment  of  the  300 
merks,  and  not  in  extinction  of  1100  merks,  or  the 
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interest  thereof;  and  it  was  further  insisted  that       ^^^g' 
the  letter  acknowledging  the  receipt  of  the  800     oawxii 
merks,  not  having  a  clause  to  that  e£^t,  ought 
not  to  bear  interest. 

With  regard  to  the  btOs^  it  was  argued  that  as 
they  contained  a  clause  of  interest  and  a  penalty, 
they  lost  the  privilege  of  bills  of  exchange^  and 
were  void. 

It  was  answered,  that  Rigg,  having  been  the 
man  of  business  for  Mr.  Arrot,  and  the  acceptor 
of  the  bills,  could  not  plead  this  objection  against 
his  own  act  and  deed,  to  the  prejudice  of  his  em* 
ployer. 

Upon  the  report  of  the  Lord  Ordinary,  (Elchies) 
"  The  Court  (26  November  1743>)  sustained  the  de- 
**  fence  of  prescription  against  the  bond  for  1100 
<*  merks,  but  sustained  the  interruption  of  prescript* 
**  tion  as  to  the  SOO  merks,  in  respect  the  defender 
^  had  applied  his  indefinite  payment  to  that  debt ; 
«  and  they  repeUed  the  interruption  founded  on 
**  the  submission,  and  found  no  interest  due  upon 
<'  the  letter  for  the  300  merks ;  and  found  that  the 
<*  defender  being  at  the  date  of  the  bills  ordinary 
**  lawyer  and  trustee  to  Mr.  Arrot,  he  was  thereby 
**  barred  from  objecting  against  the  form  of  the 
**  bills  ;  and  remitted  to  the  Lord  Ordinary  to  pro- 
**  ceed."    Thereafter  the  Court  adhered. 

Rigg  pleaded  that  the  two  bilb  were  prescribed, 
for  although  bills  of  exchange  contrary  to  the  or- 
dinary rule  of  the  law  of  Scotland,  but  in  confor- 
mity to  the  practice  of  other  trading  countries,  are 
now  obligatory  and  do  produce  action,  although 
not  probative ;  yet  this  extraordinary  privilege  be* 
ing  allowed  to  them  only  while  circulating,  in 
order  to  facilitate  commerce,  must  cease  whenever 
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Entered, 

March  3, 

1743. 


they  are  sufiered  to  lie  over  for  a  number  of  years, 
as  permanent  securities  for  money.  In  the  present 
case,  no  claim  having  been  made  for  so  long  a 
period,  they  cannot  now  be  sustained  without  other 
evidence  in  support  of  tliem. 

To  this  it  was  answered,  that  the  above  interlo- 
cutors repelling  the  objection  against  the  form  of 
the  bills,  virtually  sustained  the  bills  as  sufficient 
and  legal  documents  in  eveiy  respect, — Rigg  never 
having  denied  his  subscription  and  acceptance. 

The  Lord  Ordinary  (13  December,  1743.) 
«  In  respect  of  the  Inner-House  interlocutor, 
**  sustains  the  bills  to  the  extent  of  the  principal 
<*  sums  and  interest  from  the  several  terms  of  pay- 
««  ment,''  &c. 

Upon  a  reclaiming  petition,  the  case  was  report- 
ed, when,  by  a  majority  of  one,  the  Court  found 
(January  6,  174?)  *'  That  no  action  lies  on  those 
^  bills  which  have  lain  over  so  long  a  time,  with- 
<*  out  demand,  unless  supported  by  Mr.  Rigg's 
*<  oath  upon  the  verity  of  his  subscription  to  the 
*^  acceptance.''  And  upon  advising  another  peti- 
tion, in  which  it  was  pleaded,  that  there  was  no  law 
or  statute  authorising  the  alleged  prescription  of 
bills;  the  Court  "  adhered.''   (February  11,  1747.) 

The  appeal  was  brought  from  these  several  in- 
terlocutors, in  so  far  as  they  sustained  the  defence 
of  prescription  against  the  bond  for  1100  merks ; 
found  no  interest  due  upon  the  letter  for  300 
merks ;  repelled  the  interruption  founded  on  the 
submission  ;  and  found  that  no  action  could  be  on 
the  bills,  unless  supported  by  the  respondent's  oath 
as  to  the  verity  of  the  subscription  to  the  accep- 
tance. 

Pleaded  far  the  Appellant. — 1.  The  receipt  for 
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L.7,   expressly  bore   to  be  in  part  payment  of       ^^48. 
what  was  due  at  the  date  of  it ;  and  at  that  time     garden 
the  respondent  was  indebted  to  Mr.   Arrot  in 
two  sums  only,  viz.  the  1100  merks,  and  the  300 
merks.     The  partial  payment,  therefore,  was  ap- 
plicable in  terms  of  the  receipt,  in  part  payment 
of  both  these  debts ;  and  the  respondent  cannot, 
by  any  subsequent  election,  depart  from  the  man- 
ner of  appropriation  stipulated  by  the  receipt.     If 
any  part  of  die  L.7  be  applied  in  pa}mfient  of  the 
1 100  merks,  the  prescription  of  that  debt  is  inter- 
rupted. 

The  rule  as  to  the  application  of  an  indefinite 
payment  is,  that  where  there  are  debts  bearing  in- 
terest, it  shall  be  imputed,  in  the  first  place,  to  ex- 
tinguish the  interest,  and  no  election  is  afterwards 
competent  to  the  debtor,  especially  when  it  is  at- 
tempted, as  in  the  present  case,  to  evade  a  just 
debt,  upon  the  odious  defence  of  prescription. 

2.  The  debt  of  300  merks  ought  to  bear  interest, 
because  the  respondent  being  authorised  by  Mr. 
Arrot  to  receive  that  money  on  his  account,  he  re- 
tained it  and  converted  it  to  his-  own  purposes, 
without  Mr.  Arrot's  consent.  It  is  clear  that  if 
he,  being  thus  trustee  or  mandatory  for  Mr.  Arrot, 
as  to  the  sum,  had  taken  it  upon  himself  to  lend  it 
(having  received  it  from  a  debtor  of  Mr.  Arrot's,) 
to  a  third  person,  without  interest,  he  would  him- 
self have  been  answerable  for  the  interest,  by  way 
of  damages  ;  and  he  ought  not  to  be  placed  in  a 
better  situation  by  having  applied  the  money  to  his 
own  use. 

3.  As  to  the  bills,  all  writings  which  bear  the 
essentials  of  a  deed  are  probative.  They  prove 
themselves,  and  are  presumed  to  be  genuine  till 
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1748.  disproved,  nor  are  they  cut  off  by  prescription  till 
'  after  a  lapse  of  forty  years ;  and  all  bills  of  ex- 
change, whether  foreign  or  domestic,  are  ranked 
in  the  same  class.  Though  there  are  acts  of  par- 
liament, introducing  shorter  prescription,  yet  these 
do  not  extend  to  bills  of  exchange,  which  have  al- 
ways been  deemed  probative  for  forty  years  ;  and 
if  the  privileges  of  these  documents  is  not  by  law 
prescribed,  the  creditor  cannot  be  deprived  of  it, 
and  compelled  to  prove  their  authenticity  aliunde 
on  the  single  ground  of  his  having  delayed  for  a 
time  to  sue  on  them.  Every  circumstance  of  the 
present  case  tends  to  show  that  the  bills  are  still 
resting  owing.  His  first  defence  (their  alleged 
nullity)  implied  an  admission  of  their  authenticity, 
and  the  plea  of  prescription  likewise  supposes  that 
they  had  once  been  good  documents  of  debt.  In 
fact,  the  respondent  has  never  expressly  denied 
that  he  accepted  them. 

Tleaded  for  the  Respondent: — 1.  As  no  action 
was  instituted  upon  the  bond,  and  no  other  legal 
document  taken  upon  it  for  more  than  forty  years, 
it  is  clearly  prescribed. 

tf.  No  capital  sum  bears  interest,  except  either 
where  the  law  has  so  appointed  it,  or  where  it  is 
expressly  stated  in  the  writing.  In  the  present 
case,  there  is  neither  law  nor  paction  to  this  efiect. 

3.  Bills  of  exchange  have  peculiar  privileges  for 
the  benefit  of  commerce,  if  they  are  demanded 
within  such  a  reasonable  time,  as  they  may  be 
supposed  to  lie  over  in  the  course  of  commercial 
dealings ;  but  if  they  are  allowed  to  lie  over  for 
a  much  icmger  period  of  time,  without  any  demand 
being  made  upon  them,  they  cease  to  have  the 
same  credit  and  privileges,  or  to  be  esteemed  (con- 
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trary  to  the  ordinary  rule  of  law)  sufficient  proofs  1749. 
in  themselves  of  a  debt  due,  and  of  grounds  of  ac* 
tion.  In  the  present  case  it  cannot  be  presumed 
that  the  bills  are  still  due,  otherwise  the  appellant's 
father  would  undoubtedly  have  included  them  in 
tlie  action  which  he  raised  for  the  two  other  sums, 
being  undoubtedly  possessed  of  them  as  well  as  of 
the  other  documents. 

After  hearing  counsel,  "  it  is  ordered  and  ad-  Judgment, 
"judged,  &c.  that  the  said  interlocutor  of  the  6th  ^®  ^*°-  ^^**' 
•*  January  1747>  whereby  the  Lords  of  Session 
"  found,  *  That  no  action  lies  on  those  bills  which 

*  have  lain  over  so  long  a  time  without  demand, 

*  unless  supported  by  the  respondent's  oath  upon 

*  the  verity  of  his  subscription  to  the  acceptance,' 
"  be  reversed ;  and  that  the  interlocutor  of  the 
"  same  Lords  of  the  11th  February  following,  ad- 
"  hering  to  the  said  interlocutor,  be  also  reversed, 
"  and  it  appearing  that  the  said  bills  are  not  of  a 
"  commercial  nature,  nor  proper  bills  of  exchange, 
"  it  is  further  ordered  and  adjudged,  that  the  inter- 
•*  locutor  of  the  Lord  Ordinary,  of  IS  December 
"  1743,  be  affirmed ;  and  it  is  likewise  ordered  and 
"  adjudged,  that  the  interlocutors,  or  such  part 
^  thereof  as  are  complained  of  in  the  said  appeal 
"  be,  and  the  same  are  hereby  affirmed/' 

For  the  Appellant,  Wl  Grant,  W.  Murray. 
For  the  Respondent,  James  Graham j  C.JErsUne. 

Kilkemn,  at  the  end  of  hii  Report^  says,  "  This  judgment  wis  00 
*'  appeal  reversed ;  and,  as  is  informed,  not  on  the  general  point,  but 
'^  on  the  circumstances  of  the  case ;  so  that  the  general  point  may 
''  still  be  thought  entire,  should  a  question  hereafter  occur  upon  it** 


416  CASES  ON  APPEAL  PROM  SCOTLAND. 


17i9. 


V 


GRANT      Sir  LuDovicK  Grant,  et  aUif      .    .    Appellants  ; 
yiD.  James  Sutherland,  and  his  Tutor  'i  ^^^^^^^^^^^ 
ad  litem  J  -  .  J      ^^ 

11  May,  17*9. 

PaSBIVB  TITLB    I7MDBR   THB  AOT    l695«— -HbIR   APPARBNT— 

P088BS8ION.— A  debtor  havixig  died  in  apparency,  after  baving 
been  in  possession  of  an  estate  for  tbree  years,  and  decrees  of 
constitution  and  adjudication  baving  been  deduced  against  bis 
in^EUit  son,  wbo  bad  been  cbarged  to  enter  beir  witbout  re* 
nonndng:  Found  tbat  tbese  decrees  were  so  far  effectual 
against  tbe  son,  as  to  attacb  tbe  lands  possessed  by  tbe  fttber 
in  apparency. 
Tbe  possession  by  a  life-rentriz  of  part  of  tbe  lands,  in  virtue  of 
a  rigbt  not  flowing  from  tbe  beir  apparent,  is  not  accounted 
tbe  possession  of  tbe  beir,  so  as  to  subject  tbe  life-rented 
lands  in  terms  of  tbe  statute.  Neitber  was  tbat  part  of  tbe 
life-rented  lands  subjected,  wbicb  tbe  beir  apparent  bad  ac- 
quired and  possessed  under  a  contract  of  excambion  witb  tbe 
Ufe-rentrix. 


[Falconer,  2,  14.    Kilk.  872.     Elcbies,  voce  Minor,  No.  12 ; 
Karnes's  Remark.  Dec  2. 172 ;  Mor.  p.  5265.]] 


No.  80.  Alexander  Sutherland  died  in  possession  of  the 
estates  of  Kinminity  and  Clyne,  after  having  con- 
tracted considerable  debts.  In  the  former  estate 
he  had  been  infeft  in  virtue  of  a  conveyance  from 
his  wife.  The  latter,  it  was  alleged,  he  had  pos- 
sessed for  more  than  three  years,  as  apparent  heir 
to  his  father.  The  estates  dien  devolved  to  his  son 
James,  the  respondent,  a  minor,  and  the  appellants, 
who  were  creditors  of  Alexander,  charged  the  re- 
spondent and  his  guardian  to  enter  him  heir  in 
general  to  his  father  in  his  whole  estate,  and 
afterwards  brought  separate  actions  of  constitu- 
tion,  in    which   they   obtained   decrees.      They 
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then  charged  him  to  enter  heir  in  special  to  his  fa-       1749. 
ther  and  other  predecessors  last  infeft  in  the  estates  ^l.  grant 
of  Kinminity  and  Clyne ;  and  they  aflerwards  ob-         *'• 
tained  decrees  of  adjudication  against  both  estates, 
as  the  minor  and  his  guardians  did  not  renounce. 

Upon  application  of  the  creditors,  the  court  se- 
questrated the  two  estates,  except  such  parts  of  the 
estate  of  Clyne  as  were  liferented  by  the  respon- 
dent's grandmother. 

The  creditors  afterwards  brought  an  action  of 
ranking  and  sale  of  the  estate,  in  which  the  respon- 
dent was  called  as  defendant 

The  respondent  brought  a  counter  action  of  re- 
duction, for  reducing  the  above  decrees  of  consti- 
tution and  adjudication,  in  so  far  as  they  affected 
his  person,  and  the  estates  of  Kinminity  and  Clyne, 
upon  the  head  of  minority  and  lesion.  He  like- 
wise gave  in  a  renunciation  to  enter  heir  to  his 
father.  The  appellants  admitted  that  he  should 
be  relieved  from  the  personal  effect  of  the  dili- 
gence ;  but  insisted  that  as  to  the  estates,  of  which 
his.  father  had  been  in  possession,  the  same  should 
remain  in  full  force. 

The  Lord  Ordinary,  Tinwald  (21  Nov.  1746,) 
"  repelled  the  reasons  of  reduction  of  the  decrees 
**  of  constitution  and  adjudication  obtained  at  the 
<<  instance  of  the  defenders,  (appellants,)  against 
the  pursuer,  by  which  the  lands  and  estate  of 
Clyne,  and  others  in  them  mentioned,  pertain- 
ing to  his  predecessors,  have  been  adjudged  by 
"  the  defenders  for  payment  of  his  predecessor's 
**  debts,  and  that  in  so  far  as  concerned  the  said 
'<  lands  allenarly  ;  but  reponed  the  pursuer,  and 
'<  sustained  the  said  reasons  of  reduction,  quoad  the 
**  pursuer's  person,  and  separate  estate,  in  respect  ojf 
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<*  the  pursuer's  minority  and  his  renunciation  pro- 

SIR  L.  GRANT  c<  (jQccd ;  aud  found  that  the  foresaid  decree  of 

9UTUERLAND.  <<  constitution  and  adjudication  obtained  against 

"  him  on  the  grounds  of  debt  in  them  contained, 

could  not  affect  the  pursuer,  nor  any  other  means 

or  estates  belonging  to  him,  or  to  which  he  may 

<*  succeed  or  make  up  titles,  other  than  these  lands 

**  and  estates  already  comprehended  under  the  said 

diligences  of  adjudication,  and  which  are  affected 

f(H*payment  of  his  predecessor's  debts ;  and  assoil- 

"  zied  frcmi  the  reduction,**  &c. 

In  a  representation  against  this  interlocutor,  Suth- 
erland pleaded — First,  That,  supposing  he  had  pos- 
sessed the  estate  of  Clyne,  this  would  not  have  sub- 
jected him  in  payment  of  his  father's  debt,  either 
by  common  law  previous  to  the  statute  169^,  or 
in  virtue  of  that  act  By  the  construction  which 
had  been  put  upon  the  statute,  the  heir  who 
only  possessed  the  estates  of  his  predecessors, 
without  making  up  a  title,  either  by  service  or 
adjudication,  has  not  beeh  subjected  to  the  debts 
of  his  predecessor,  who  died  in  apparency ;  and  in 
the  present  case  the  respondent  has  not  made  up 
a  title  in  either  of  these  ways :  Secondly,  that 
certain  parts  of  the  estate  o£  Clyne  had  been  life- 
rented  by  his  grandmother,  and  never  were  in  the 
possession  of  his  father^  who  predeceased  her ;  and 
therefore  could  not  be  afiected  by  the  appellant's 
diligence. 

It  was  answered,  1st,  That  the  steps  of  diligence 
resorted  to  by  the  appellants  did  not  depend  upon 
the  act  1695.  They  were  introduced  by  various 
acts  of  parliament  long  previous  to  that  act,  and 
were  therefore  complete  and  effectual  without  it. 
But,  Qdlfff  That  the  construction  which  had  been 
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put  Upon  the  act  1695  was  not  sound,  as  it  tended  ^'*^^' 
in  a  great  measure  to  defeat  the  intention  of  the  si*  l-  ouant 
law  for  "preventing  the  frauds  of  apparent  heirs,''  jotuJ'rlakd. 
and  was  not  agreeable  to  the  words  of  the  act,  by 
which  it  was  provided,  "  That  if  any  apparent  heir 
"  enter  to  possess  his  predecessor's  estates,  such 
**  possession  shall  be  reputed  a  behaviour  as  heir, 
"  and  a  sufficient  passive  title  to  make  him  repre- 
"  sent  his  predecessor  universally."  But,  3e%,  That 
supposing  this  construction  had  been  just,  it  would 
amount  to  no  more  than  this,  that  the  statute  had 
left  one  obvious  fraud  of  apparent  heirs  not  provid- 
ed against,  an  omission  which  could  never  entitle 
the  respondent,  on  pretence  of  minority,  to  ^be 
restored  to  an  opportunity  of  practising  such  fraud, 
which  was  truly  the  object  of  the  reduction.  4/A/y, 
That  with  respect  to  that  part  of  the  lands  which 
had  been  liferented  by  the  respondent's  grand-mo- 
ther,  it  was  clear  that  Alexander  Sutherland's  pos- 
session  of  part  of  the  estate  of  Clync  amounted  to 
a  behaving  as  heir  in  the  whole.  The  fee  of  the 
part  liferented  belonged  to  him ;  and  besides  the 
liferenter  did,  by  contract  with  her  son,  exchange 
a  part  of  the  liferent  lands  for  a  part  of  those  not 
liferented,  in  \artue  of  which  Alexander,  her  son, 
possessed  that  part  of  the  liferent,  and  thus  behaved 
as  the  heir  in  the  whole. 

The  Lord  Ordinary  (24  Dec.  17*7,)  found,  that 
the  **  possession  of  the  said  Jean  Gordon,  under  the 
*^  contract  of  marriage,  was  not  to  be  considered 
"  as  the  possession  of  the  said  Alexander  Suther- 
"  land,  her  son,  the  apparent  heir,  so  as  to  subject 
the  pursuer  passing  by  the  said  Alexander,  his 
father,  and  making  up  titles  to  the  liferented 
'•  lands,  to  her  said  father's  debts  ;  and  also  found. 
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^7*9.  <«  that  such  parcels  of  the  liferent  lands,  as  were 
SIR  L.  GRANT  «  posscssecl  by  the  said  Alexander  Sutherland,  only 
.  "  in  consequence  of  the  contract  of  excambion, 
<<  were  not  to  be  considered  a  possession  within  the 
"  statute  1695;  and  therefore  sustained  the  reasons 
"  of  reduction,  and  reduced  the  creditor's  diligence 
**  with  respect  to  the  lands  possessed  by  the  said 
"  Alexander  Sutherland,  in  virtue  of  the  said  con- 
**  tract  of  excambion  ;  but  found  that  in  as  far  as 
*^  concerned  the  lands  possessed  by  the  said  Jean 
•*  Gordon,  the  liferentrix,  as  deriving  right  from 
"  the  said  Alexander  Sutherland,  in  virtue  of  the 
**  said  contract  of  excambion,  her  possession  was 
'*  to  be  held  as  the  possession  of  the  apparent  heir ; 
<<  and  therefore  found  that  the  rights  and  diHgences 
'*  of  the  creditors  as  to  these  lands,  as  well  as  to 
**  the  other  lands  not  liferented  by  the  said  Jean 
•*  Gordon,  did  subsist,  and  with  respect  to  these 
"  repelled  the  reasons  of  reduction,  and  adhered  to 
"the  former  interlocutor,  with  these  alterations, 
•*  and  decerned.*' 

Sutherland  reclaimed  against  this  interlocutor,  in 
so  far  as  it  found  that  the  liferentrix's  possession  of 
the  lands  exchanged  with  her  son  was  to  be  held  as 
the  possession  of  the  apparent  heir,  and  that  the  de- 
fender's diligence  did  subsist  as  to  these  as  well  as 
to  the  other  lands  which  were  not  liferented ;  and 
maintained  that  the  appellant's  decrees  of  constitu- 
tion should  be  reduced  so  as  to  have  only  the  effect 
of  decrees  ccg^iVio;2t^  cat^a,  and  the  adjudication 
following  on  them,  so  as  only  to  affect  lands  legally 
vested  in  the  person  of  Alexander  Sutherland,  and 
consequently  that  they  should  be  reduced  as  to  the 
estate  of  Clyne. 

It  was  answered,  that  it  was  upon  the  credit  of  the 
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two  estates  that  the  creditors  had  advanced  the  se-      ^^*^' 


veral  sums  to  Alexander  Sutherland  now  claimed  by  sm  l.  gbant 

them,  that  he  had  possessed  the  estate  of  Clyne  suthejilakd. 

above  three  years  on  his  apparency,  and  therefore 

that  in  pursuance  of  the  act  169^»  this  estate  was 

equally  liable  for  his  debts.     The  respondent  could 

not  make  up  a  title  to  it  without  being  liable  at  least 

in  valorem,  and  it  was  impossible  for  him,  therefore, 

to  plead  lesion,  more  particularly  as  the  creditors 

had,  on  account  of  his  minority,  relieved  him  from 

the  personal  effect  of  their  diligence. 

On  the  other  hand,  the  creditors  reclaimed 
against  so  much  of  the  interlocutor  of  the  Lord 
Ordinary  as  found  "  That  the  liferenter's  posses- 
**  sion  under  her  contract  of  marriage,  was  not  to 
"  be  considered  the  possession  of  Alexander 
"  Sutherland,  the  apparent  ht  Ir,  and  that  the 
"  pendicle  of  land  possessed  by  the  said  Alex- 
"  ander,  in  pursuance  of  the  contract  of  excam- 
"  bion,  was  not  within. the  statute  1695." 

Upon  advising  the  former  petition  with  answers, 
the  Court  (22d  Nov.  1748,) found,  "That  the  de- 
<*  crees  of  constitution  (no  renunciation  being  pro- 
'<  duced,)  could  have  no  other  effect  than  as  de- 
"  crees  cognitionis  causa,  and  therefore  could  only 
"  affect  those  lands  to  which  the  debtor  had  a  title 
«  established  in  his  person."  And,  of  the  same 
date,  upon  advising  the  petition  for  the  creditors, 
"  Found  no  necessity  to  give  any  interlocutor 
"  upon  this  petition." 

The  Lord  Ordinary  (10  Dec.)  decerned  in  terms 
of  these  interlocutors,  and  accordingly  reduced  the 
adjudications  quoad  the  estate  of  Clyne.  And 
thereafter,  the  Court,  upon  advising  a  petition  to 
this  effect  for  the  respondents,  with  answers,  *•  Re- 
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^^^^'       **  caUod  the  mquedtratioQ  granted  over  the  estate 

flE  L.  GRAKT  <<  of  01^0^,    &C.** 

iUTHEALAND.  The  Appcal  was  brought  from  the  interlocutors, 
Sni!^*"'  of  the  82d  November  and  10th  December  1748 ; 
the  two  iaterlocutors  of  the  4th  January  174df 
(and  from  so  much  of  the  interlocutor  of  the  Lord 
Ordinary  of  the  iiith  December^  1747,  as  reduced 
thi^  diligence  of  the  creditors,  with  respect  to  the 
liferented  lands,  and  Ihe  pendicle  of  land  ex^ 
changed,^)  praying  that  the  same  may  be  reversed, 
and  that  the  interlocutors  of  the  14th  June  1744, 
and  SI  St  November  1746,  may  be  affirmed. 

Pleaded j^  the  Appellanta  i^^l.  The  appellants 
are  acknowledged  creditors  of  Alexander  Suther^ 
land,  and  have  completed  regular,  and  (in  point 
of  form)  undisputed  titles  to  his  estate,  in  conse- 
quence whereof  tiiey  had,  mider  tlie  sequestration 
attained  possession  of  the  lands,  of  which  the 
respondent  could  not  justly  deprive  them  by  his 
bare  right  of  apparency,  without  making  up  any 
title  to  the  estate. 

It  13  not  agreeable  either  to  law  or  equity, 
tl)at  a  total  want  or  defect  of  title  should  screen  a 
party  in  possession  of  an  estate,  to  the  prejudice 
of  onerous  creditons,  when  the  law  points  out  a 
okdthpd  to  supply  that  want  or  defiMstj  and  the 
doing  s0  VoiUd  make  the  estate  liable  to  the  cre- 
ditors. .     ..  ^ 

By.  virtue  of  the  aqt}695^^ifi.  Respondent  i^an 
in  no  shape  complete  his  title  to  the  lands  in  ques- 
tion, without  subjecting  them  to  the  debts  of  his 
father.    By  the  acts  1540  and  16S1,  the  creditor 

*  It  U  stated  in  the  appellant's  case^  but  not  in  the  Journals  of  the 
Hoase  of  Lords,  tiiat  the  SnterAcutor  of  the  S4th  Dec.  1747  was  ap- 
petkd  from  at  above. 
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may  charge  the  heir  either  to  enter  or  to  renounce       *^*^' 
the  lands  liable  to  his  demand.   The  defence  here  is ""  ^-f^^^"^ 
just  this,  that  the  respondent  will  neither  enter '^therland. 
nor  renounce  ^  he  renounces  entering  heir  to  his 
filtlier,  but  if  he  enters  to  his  grandfather,  the  es- 
tate is  liable  to  his  father's  debt ;  he  makes  his 
election,  therefore,  to   hold  the  land  without  a 
tittei  i^nd  defeat  creditors  in  that  way,  because 
he  can  make  up  no  title  which  will  not  subject 
the  estate  to  their  demands.     The  meaning  of  the 
law  empowering  a  creditor  to  charge  the  heir  to 
enter,  is  to  make  him  pay  the  debt  if  he  chooses 
to  possess  the  fund  which  ought  to  satisfy  them. 
The  charge  against  the  respondent  is  in  respect  of 
the  lands,  and  not  in  respect  of  his  being  the  son 
of  his  father  ;  he  ought,  therefore,  either  to  enter, 
id  which  case  the  land  is  liable,  or  give  up  the 
land*    To  say  that  he  renounces  the  succession  of 
his  father,  because  in  these  lands  he  may  enter  to 
his  grandfather,  and  then  refuse  to  enter  heir  to 
his  grandfather,  because  by  so  doing  the  lands 
would  be  rendered  liable  for  the  father^s  debts,  is 
a  gross  evasion,  and  such  as  cannot  be  counten- 
anced, to  defeat  onerous  creditors,  especially  after 
the  three  acts  of  parliament  have  been  made  to 
prevent  the  frauds   of  heirs.    The  respondent, 
therefore  cannot,  on  the  ground  of  his  minority,  be 
relieved  from  the  decrees  pronounced  on  the  head 
of  lesion,  because  it  cannot  be  accounted  lesion 
that  he    should  be    prevented    from    practising 
fraud. 

2.  By  the  law  of  Scotland^  the  possession  of  a  life- 
rentrix  is  deemed  the  possession  of  the  heir  entitled 
to  the  fee,  and  he  makes  up  his  titles  in  the  same 
manner  to  liferented  lands  as  to  lands  which  are 
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^^^^'       not  incumbered  with  a  liferent,  and  they  are  equally 
SIR  L.^oKANT  jj^^^j^  f^^  ^j^  ^^^^^     jf  AlexandeF  Sutherland  had 

•UTHBRLAND.  completcd  his  title  to  the  estate,  the  liferented  lands 

would  unquestionably  have  been  liable  to  his  cre- 
ditors after  the  death  of  the  liferentrix ;  and  as  by 
the  act  1695,  estates  possessed  three  years  upon 
apparency  are  liable  to  the  debts  of  the  possessor, 
in  the  same  manner  as  if  he  had  made  up  titles, 
that  part  of  the  estate  of  Clyne  Uferented  by  his 
mother  must,  afler  his  death,  be  attachable  by  the 
creditors,  in  the  same  manner  that  it  would  have 
been,  if  Alexander  Sutherland  had  completed  his 
titles. 

Pleaded  for  the  Respondent — A  pupil  is  in 
every  case  entitled  to  be  restored  against  decrees 
pronounced  against  him  through  an  omission  of 
defence  and  want  of  a  guardian,  and  to  be  put  in 
the  same  state  in  which  he  would  have  been  had  he 
been  properly  defended ;  and  if  he  had  been  so  de- 
fended, no  decree  could  have  been  pronounced 
other  than  cognitionis  causa^  and  such  could  not  be 
the  foundation  for  adjudging  any  other  estate  than 
that  which  had  been  vested  in  the  debtor. 

The  property  of  lands  does  not  transmit  ipso 
jure  from  the  dead  to  the  living,  but  remains  in  he- 
reditate  jacente  of  the  person  who  died  last  vest  and 
seised,  until  the  heir  for  the  time  being  establishes 
the  proper  titles  in  his  own  person ;  and  by  the 
common  law  no  apparent  heir  can  charge  an  estate 
with  debt  to  which  he  has  established  no  title  by 
service  and  infeftment. 

Previous  to  the  act  l69^,  the  possession  of  an 
apparent  heir  for  any  length  of  time  did  not  sub- 
ject the  succeeding  heir  to  the  payment  of  such  an- 
cestor's debts.    The  former  law  is  by  that  act  so 
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far  altered,  that  the  debts  of  an  apparent  heir  who  1749. 
has  been  in  possession  of  an  estate  for  three  years,  mr  l.  grant 
will  affect  the  next  heir  in  valorem,  provided  he  is 
served  heir  to  a  remote  ancestor,  or  possesses  the 
estate  under  a  trust  adjudication  upon  his  own 
bond.  But  the  respondent  does  not  stand  in  either 
of  these  situations,  and  is  not  therefore  within  the 
provision  of  that  act  any  more  than  he  would  have 
been  though  served  heir,  if  the  possession  of  the 
inteijected  heir  had  not  continued  for  three  years. 

After  hearing  counsel,  ^*  it  is  ordered  and  ad-  judgment, 
"judged,  &c.  that  the  said  several  interlocutors ^^y^^^^''**- 
«  of  the  22d  November,  1748,  the  lOtli  Decem- 
"  ber,  1748,  and  the  two  interlocutors  of  the  4th 
January,  1749,  be,  and  the  same  are  hereby  re- 
versed; audit  is  further  ordered  and  adjudged, 
"  that  the  said  interlocutor  of  the  Lord  Ordinary 
"  of  the  24th  December,  1747,  be,  and  the  same 
**  is  hereby  affirmed ;  and  it  is  also  ordered  and 
"  adjudged,  that  the  interlocutor  of  the  said  Lord 
"  Ordinary  of  the  21st  November,  1746,  so  far  as 
"  the  same  is  not  reversed  or  varied  by  the  said  in- 
"  terlocutor  of  the  24th  December,  1747*  be  and 
"  the  same  is  hereby  affirmed.*' 

For  Appellants — W.  Crrant,  W.  Murray. 
For  Respondents — Alex,  luockhart,  C.  Erskine. 

This  case  seems  to  have  been  argued  and  decided  on  different 
grounds  in  the  House  of  Lords  from  those  decided  in  the  Court  of 
Session.  Falconer  says>  (voL  ii.  p.  16,)  that  "  the  arguments  pled 
'*  upon^  (before  the  House  of  Peers^)  as  is  related  from  good  autho« 
**  rity,  were  not  those  pled  before  the  Court  of  Session^  but  that  to 
**  possess  an  estate  without  making  up  titles^  subjected  the  possessor^ 
**  in  virtue  of  the  act  1695^  to  the  debts  of  a  former  apparent  heir 
**  who  had  possessed  for  three  years.** 

Lord  £lchies  says^  *'  The  Lord  Advocate  told  me  it  was  upon 
**  the  general  \iO\n%,  that  when  *'  the  last  apparent  heii>  the  debtor^ 

4> 
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\'^^^r         "  was  three  jean  in  posseuion^  the  next  apparent  heir  is  liable  in 

•IB  L.  ORAKT   "  ^e  B<^®  manner  as  if  the  debtor  had  been  infeft,  if  he  poase^sea; 

V.  ''  whether  he  passes  him  hj,  and  serves  to  a  remoter  predecessor  or 

suTHiBLANP.  u  j^^  and  that  the  Lords  meant  to  extend  the  act  1695  further 

''  than  we  thought  we  could  do,  and  fiirther  than  we  did  in  the  cases 
*'  of  Lord  Banff,  &c."   (9810,  9815.) 

Lord  Kames  says, ''  This  cause  was  carried  by  appeal  to  the  House 
''  of  Lords,  and  was  debated  two  full  days.  The  Chancellor  observ- 
**  ti  that  their  notions  in  England  about  what  we  call  corrtctory  lan^ 
"  diflbr  widely  from  ouxv.  Penal  laws,  he  admitted,  are  to  be  atirictly 
''  interpreted ;  but  where  a  remedy  is  provided  by  a  statute  to  supply 
**  a  wrong  or  defect  in  common  law,  it  was,  he  said,  an  established 
''  rule  in  England,  that  the  judges  ought  to  supply  every  delect  in 
''  such  a  statute,  and  to  complete  the  remedy  intended  by  the  legis- 
'^  iature,  that  they  ought  to  regulate  their  judgments  by  the  spirit 
''  and  meaning  of  the  statute,  without  allowing  themselves  to  be  li* 
"  mited  by  the  predse  words. 

"  According  to  this  rule  of  interpreting  correctory  Itws,  whidi  ap- 
*'  pears  exceedingly  rational^  our  judges  have  done  wrong  in  refusing 
''  to  apply  the  act  1695  against  an  heir  apparent,  who  in  order  to  evade 
<'  the  law,  contents  himself  with  possession  without  passing  by  and 
*'  making  up  titles.  The  Ic^datnre  undoubtedly  intended  a  complete 
'^  remedy  for  the  disease,  and  the  remedy  is  imperfect  if  the  apparent 
**  heir  can  possess  the  estate  without  acknowledging  the  debts  of  the 
inteijected  heir  apparent.  According  to  the  said  rule,  our  judges 
may  and  ought  to  supply  what  is  defective  in  the  words  of  the  sta- 
tute, and  to  complete  the  remedy  according  to  its  spirit  and  inten- 
"  tion. 

''  The  decree  was  reveraedj  and  the  decrees  of  constttutionBtNl  ad- 
'^  judication  were  sustained  with  regard  to  tjie  estate  lof  dyne,  as 
''  well  as  with  regard  to  the  estate  of  Kinminity.  It  was  the  opinion 
'^  of  the  House,  that  the  heir  of  Eanminity  was  not  enabled  to  pos- 
*'  sees  the  estate  of  Clyne  without  being  liable  for  hu  father's  debts, 
^'  and  therefore  that  he  could  not  specify  lesion,  in  suffieri&g  the  estate 
"  of  Clyne  to  be  a4Jud^;od  by  his  father's  creditors." 

Vide  Bankton,  III,  5.  §  106.  Grant  v.  Sutherknd  of  Pronsie, 
ISth  Dec.  175i.     (9819.) 
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174^. 


CAMPBELL 

V. 


John  Campbell,  -  -  AppelUmt; 

Sir  Peter  Halket,         -        -        Eeqxmdent.         halk«t. 

&Ut  April,  i7^9. 

PassuHFTxoN.v-VicsNNiAL  PBB80BiPTJON.»Aii  action  beiag 
raised^  after  the  lapse  of  nearly  forty  years,  partly  on  a  gene- 
ral claim  for  money  had  and  received,  and  partly  on  a  writing 
importing  to  be  a  receipt  of  money  for  the  behoof  of  another/ 
found  that  under  the  circumstances  of  the  o&ie»  the  claim 
most  be  presumed  to  bare  been  extinguished. 


[Mot,  p.  11,634.    Elchies  wm  Presciiptioii,  No.  S9 ;  Falc^  : 

Jo^N^  Earl  of  Breadalbaiie,  fpr  certain  services  per*  No.  81  • 
formed  by  him,  in  1688,  obtained  irooL  the  privy 
council  of  Scotland  a  recommendation  to  the  Lords 
of  the  Treasury,  for  the  payment  of  the  sum  of 
L.300,  for  defraying  his  expenses. 

Sir  Patrick  Murray  was  then  receiver-general, 
and  continued  so  till  1693, 

The  recommendation  of  the  privy  ..council  was 
delivered  to  Sir  Patrick  Murray  by  Lord  Breadal- 
bane»  who  wrote  at  the  bottom  of  it  the  following 
receipt,—"  Received  by  me*  from  Sir  Patrick  Mur* 
"  ray,  the  contents  of  the  above  writteft  order,**— 
signed,  "  Breadalbane,"«-^ut  this  receipt  bears  no 
date. 

On  the  other  hand.  Sir  Patrick  granted  thefollow-^ 
ing  acknowledglment  to  Lord  Breadalbane,-^*  I,  Sir 

<  Patrick  Mnrray^  |us  Mi^ty's  reoeiver-general, 

<  grant  me  to  have  i^eceived  fromtbeiEarl  of  Bread- 
'  albane  a  recommendation  fh>m  the  Lords  of  his  Ma- 

*  jesty's  council  to  the  Lords  of  the  Treasury,  for 

*  giving  the  said  Earl  L.300,  for  the  causes  therein 
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1749.  *  mentioned,  dated  December,  1688 ;  which  L.300 
CAMPBELL  « I.  now  having  stated  in  my  accounts ;  therefore  I 
HALKXT.  *  shall  oblige  m^,  when  the  same  is  allowed  to  me 
*  and  approved  by  the  auditors,  that  I  shall  there- 
**  after  pay  in  the  L.300  to  the  said  Earl,"  &c.  dated 
Sd  Jan.  1693.  He  was  removed  from  his  office  of 
receiver-general  the  same  year;  but  in  his  ac- 
counts, which  were  audited  in  I696,  the  following 
article  is  allowed : — **  Paid  to  the  Earl  of  Breadal- 
bane,  L.SOO,"  &c. 

The  Earl  of  Breadalbane  died  in  1717 ;  and  in 
1736,  his  son,  the  then  Earl,  made  a  claim  for  this 
sum  upon  Sir  Peter  Halket,  the  representative  of 
Sir  Patrick,  and  founded  upon  the  above  receipt, 
and  the  allowance  of  the  sum  by  the  auditors  in 
1696.  The  matter  was  submitted  to  arbitration ; 
'  but  no  award  having  been  made,  the  Earl  after- 
wards assigned  his  interest  to  Mr.  Campbell  (the 
appellant),  who  then  brought  his  action  against 
Sir  Peter  (the  respondent)  for  the  above  sum,  as 
money  received  by  Sir  Patrick  Murray  for  the  use 
of  the  late  Earl. 

The  respondent,  in  his  defence,  inter  alia^  plead- 
ed the  vicennial  prescription,  in  virtue  of  the  act 
1669»  with  regard  to  holograph  writings.  The  Lord 
Ordinary  (Minto),  24th  July  1744,  sustained  this 
defence,  and  afterwards  adhered,  (12th  Dec.  1744.) 
Upon  advising  reclaiming  petition  and  answers,  the 
Court  adhered  to  the  interlocutor  of  the  Lord  Or- 
dinary. 

The  appellant  again  reclaimed,  and  pleaded  that 
this  action  was  not  barred  by  the  act,  1669*  For 
that  Sir  Patrick's  writing,  founded  on  the  Earl's 
receipt^  is  neither  a  missive  letter,  a  bond,  nor  sub- 
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scription  in  an  account  book ;  and  that  the  statute  1749. 
does  not  generally  enact  that  all  holograph  writings  Campbell 
whatever  shall  prescribe  after  twenty  years;  and  halk»t. 
being  a  correcting  law,  it  must  be  strictly  inter- 
preted. It  was  farther  contended,  that  the  appel- 
lant's demand  was  not  founded  upon  Sir  Patrick 
Murray's  holograph  writing  and  receipt,  but  was 
for  money  had  and  received  by  Sir  Patrick  for  the 
Earl  of  Breadalbane's  use  in  I696,  three  years 
after  the  date  of  Sir  Patrick's  obligation,  and  that 
the  only  use  of  this  obligation  was  to  show  that  the 
receipt  granted  to  the  Earl  was  not  for  money  re- 
ceived at  the  time,  but  that  it  was  given  spe  nume^ 
randiB  pecuniae ;  and  no  reason  could  be  given  that 
the  Earl's  receipt  should  give  a  perpetual  defence 
to  Sir  Patrick,  but  that  Sir  Patrick's  should  not  af- 
ford a  f perpetual  reply  to  the  Earl — that  in  these 
circumstances,  the  long  prescription  of  forty  years 
was  the  only  prescription  pleadable  against  his  de- 
mand, and  this  prescription  was  effectually  inter- 
rupted by  the  reference  to  arbitration  in  1736. 

The  Court,  (February  19,  I?*?,) found,  "That 
<<  the  holograph  receipt  and  obligement  founded  on 
"  is  probative  of  the  facts  therein  contained.*' 

But  upon  advising  a  petition  for  the  respondent, 
with  answers,  their  Lordships,  upon  considering  the 
whole  circumstances  of  the  case,  found  (.3d  June 
1747,)  "  that  now  no  action  does  lie  for  the  sum 
"  pursued  for,*'  and  they  adhered  (21st  July). 

The  appeal  was  brought  from  "several  inter- Entered  Feb 
**  locutors  of  the  Lord  Ordinary  and  Lords  of  *'  ^'^*** 
"  Session,  the  last  dated  the  21st  July  I747." 

Pleaded  for  the  Appellant : — 1 .  It  is  evident,  from 
the  nature  and  circumstances  of  the  transaction, 
that  no  money  was  paid  to  the  Earl  by  Sir  Patrick 
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>^79.       Murray,  at  the  time  the  article  was  stated  in  his 
cAMFBEn.    accounts  with  the  treasury  ;  and  it  is  equally  evi- 
H4LIBT1:.     dent  that  the  Earl  had  given  Sir  Patrick  his  receipt 
before  the  article  was  or  could  be  so  stated. 

2.  Sir  Patrick  did  not  become  indebted  to  the 
£arl  by  granting  his  receipt  or  declaration  of  1693} 
far  notwithstanding  this,  it  was  poiBsible  that  he 
never  might  be  indebted  to  the  EarL  He  only 
became  indebted  by  the  article  being  allowed  in 
his  accounts,  in  Dec.  1696,  and  by  his  having 
public  money  in  his  hands  at  that  time,  to  make 
it  good ;  and  this  would  have  made  him  Uable  to  ac- 
count, to  the  Earl '  for  so  much  mcxiey  had  and 
received  for  the  EarPs  use,  although  he  had  not 
granted  the  obligation  in  ].6^; — the  effect  of  which 
was  only  to  show,  that  the  receipt  then  given  by 
the  Earl  was  to  answer  a  particular  purpose,  but 
not  to  serve  as  a  voucher  for  Sir  Patrick  against 
the  EarL 

3.  As  the  appellant's  claim  is  not  founded  upon 
Sir  Patrick's  receipt  in  1693,  but  upon  these  two 
circumstances,  viz.  The  article  being  allowed  by 
the  treasury  in  1696,  and  Sir  Patrick  having  pub- 

•  lie  money  in  his  hands  to  answer  it,  it  could  not 
fall  under  the  vicennial  prescription ;  nor  is  it  rea- 
sonable that  Sir  Patrick's  receipt,  which  was  only 
intended  to  qualify  the  one  granted  by  the  Earl, 
should  ever  prescribe  while  that  one  could  subsist 

4.  Tlie  long  taciturnity  cannot  create  a  presump- 
tion that  the  money  was  paid,  in  opposition  to  the 
written  and  real  evidence  arising  from  the  circum 
stances  of  the  case.  The  mere  recommendation  by 
the  Privy  Council,  unless  supported  by  a  warrant 
from  the  Treasury,  was  no  authority  fen*  Sir  PMxick 
to  pay ;  and  the  Eaii  could  not  have  known  that 
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the  article  was  allowed,  unless  notice  of  this  was       i7io> 
given  to  him ;  and  there  is  no  evidence  that  Sir    campbell 
Patrick,  who  was  the  only  person  who  could  afibrd    HAtiBxr. 
him  this  information,  ever  gave  it  to  him.    On  the 
contrary,  it  may  be  presumed  that  he  would  be  in 
no  hurry  to  give  it,  when  it  appears  that,  upon 
passing  his  accounts  in  1 696,  the  Treasury  made 
Sir  Patrick  several  thousand  pounds  indebted  to 
the  public. 

Pleaded  Jbr  the  Reepondent. — This  action  is 
clearly  founded  upon  Sir  Patrick's  receipt  in  1693» 
and  therefore  no  demand  having  been  made  upon 
it  for  the  space  of  twenty  years,  the  present  action 
is  barred  by  the  act  I669. 

2.  As  the  Earl,  by  his  receipt,  acknowledged 
payment  of  the  L.SOO  from  Sir  Patrick,  and  as  the 
same  was  stated  at  the  settlement  of  accounts  in 
1696  to  have  been  paid  by  Sir  Patrick  to  the  Earl, 
this  was  full  and  legal  proof  in  a  question  with  the 
Earl,  or  with  any  one  claiming  under  him,  that  the 
money  had  been  actually  so  paid  and  received. 

3.  There  is  no  evidence,  nor  reason  to  presume, 
that  this  receipt  of  the  EarPs  had  been  granted  spe 
numeranda  pecunup^  as  necessary  to  furnish  Sir 
Patrick  with  a  voucher  for  that  article  in  his  ac- 
counts. 

4.  Neither  can  it  be  presumed  that  the  Earl 
could  look  upon  this  as  a  debt  justly  due  either  by 
the  Treasury  or  by  Sir  Patrick,  no  demand  having 
been  made  for  so  many  years  for  recovering  the 
sum,  though  provision  was  made  by  law  for  pay- 
ment of  all  the  public  debts. 

The  appellant,  or  those  under  whom  he  claims, 
have  themselves  to  blame,  if  any  doubt  arises  in 
ascertaining  the  true  matter  of  fact,  by  their  delay 
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1749. 


STEWART 

V. 
HEKOK. 


Judgment^ 
AprU  21, 
1749. 


and  neglect  in  bringing  the  action,  or  making  any 
demand,  for  so  many  years  after  the  death  of  the 
parties  originally  concerned,  and  of  all  others  who 
could  have  thrown  any  Ught  upon  those  matters. 

After  hearing  counsel,  **  it  is  ordered  and  ad- 
<*  judged,  &c.  that  the  said  petition  and  appeal  be 
and  is  hereby  dismissed  this  House  ;  and  tliat  the 
several  interlocutors  complained  of  be,  and  the 
"  same  are,  hereby  aflSrmed." 

For  Appellant,  WUUam  Grants  C.  Erskine. 

For  Respondent,  fF.  Murray^  Alexander  Lock- 
hart 


(C 
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No.  82. 


Acnes  SxEWARf  and  Husband, 
Christian  Heron, 

30M  May,  1749. 


Appellants ; 
Respondent. 


Personal  and  Real.<— Bona  et  mala  fides.— An  onerous 
singular  successor  is  not  affected  by  a  latent  and  personal  groond 
of  challenge,  to  which  his  author's  right  is  subject. 


[^Elchies  tjoce  Fraud,  No.  21,  Mor.  1705.] 

The  entail  of  the  lands  of  Physgill  having  been 
set  aside  as  being  contra  ^fidem  tabularum  nuptiaK- 
um,  (supra  No.  71),  and  Agnes  Stewart,  the  heir 
under  the  marriage  contract,  having  been  found 
entitled  to  the  estate,  and  having  entered  into  pos- 
session  of  it,  the  present  question  arose  between  her 
and  her  husband  (the  appellants)  on  the  one 
part,  and  Christian  Heron  (the  respondent)  wi- 
dow  of  the  heir  of  entail,  whose  right  had 
been  set  aside,   on   the  other.    During  the  life- 
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time  of  her  husband,  and  while  the  feudal  title       i7i9. 


which  he  had  made  up  to  the  lands  of  Physgil  un-8T£WAET,&c« 
der  the  entail  of  1719,  remained  unchallenged,  the     heeok. 
respondent  had  been  infeft  by  him  in  a  liferent 
annuily  out  of  these  lands,  in  virtue  of  an  obliga- 
tion contained  in  their  marriage  contract. 

In  order  to  establish  her  right  to  this  annuity, 
upon  the  death  of  her  husband,  the  respondent  rais- 
ed an  action  of  poinding  the  ground  before  the  She- 
riff of  the  county,  against  the  tenants  of  the  lands, 
upon  her  liferent  infeftment,  which,  having  been  re- 
moved into  the  Court  of  Session,  was  converted  into 
an  action  of  mails  and  duties  against  Agnes  Stew- 
art and  her  husband,  and  the  tenants.  The  Lord 
Ordinary  (Kilkerran)  reported  the  case  to  the 
Court,  and  their  Lordships  found,  (9th  February 
1749)  "  That  the  obligation  entered  into  by  John 
Coltraine,  (afterwards  John  Stewart  of  Phisgill,) 
in  the  marriage  settlement  betwixt  him  and  the 
pursuer,  whereby  he  was  bound  to  settle  upon 
"  her  a  liferent  provision  to  the  extent  of  ImSO 
**  Sterling  yearly,  was  onerous  on  the  part  of  the 
'<  said  pursuer,  and  rational  upon  the  part  of  the 
^*  said  John  Coltraine  ;  and  that,  he  having  imple- 
**  men  ted  the  same,  by  granting  the  liferent  infefb- 
"  ment  to  that  extent,  when  he  was  in  the  right  of 
**  the  fee  and  property  of  the  estate  of  Phisgill,  apd 
'*  his  right  subject  to  no  challenge  from  any  thing 
**  that  did  or  could  appear  on  the  records  ;  That 
**  infeftment  was  likewise  just  and  onerous,  and 
*'  does  subsist  in  her  person,  notwithstanding  of  the 
'*  reduction  aft;erwards  brought  against  the  right 
**  and  title  of  the  said  John  Coltraine,  upon  the  la- 
^*  tent  personal  obligation  contained  in  the  contract 
^'  of  marriage  entered  into.  Anno  1668,  betwixt 
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i74o.       "  Joha  Stewart,  writer  in  Edinbui^gh,  and  Agnes 


sTKw~AAT,&c. «  Stewart  his  spouse,  whereby  he  was  bound  to 
iiBftOK.  *^  settle  the  estate  he  should  acquire  in  favour  of 
<<  the  heir  whomsoever  of  the  marriage,  and  not- 
<<  withstanding  the  decree  obtained  in  that  reduc- 
<<  tion,  setting  aside  the  right  of  the  said  John 
*<  Ccdtraine,  which  the  Lords  found  cannot  hurt  the 
«  said  onerous  liferent  settlement  made  to  the  pur- 
<<  suer  by  her  said  husband,  while  he  stood  in  the 
<^  full  right  of  property  of  the  estate  conform  to  the 
<<  infeftments  and  investitures  thereof''  The  Court 
adhered  (22  Feb.) 

Entered,  The  appeal  was  bromrht  from  these  interlocu- 

tors  of  9  and  22  Feb.  1749. 

Pleaded  for  the  jippellante : — The  claim  of  the 
respondent  is  barred,  re  judicata,  in  consequence 
of  the  judgment  in  the  former  action,  John  Col- 
traine  her  husband  having  urged  in  her  right,  as  well 
as  in  his  own,  the  same  arguments  which  are  now 
maintained:  At  all  events,  the  judgment  in  the 
•  former  cause  is  a  strong  precedent  upon  the  point 
in  dispute  in  the  present  question.  The  entail 
17199  which  is  the  foundation  of  the  respondent's 
claim,  being  reduced  and  set  aside,  as  fraudulent, 
and  contra  /Idem  tabularum  nuptialiumj  all  subse- 
quent rights  dependent  thereon  must  fall  accord- 
ing to  the  rule,  resoluto  Jure  dantie  resolviiur  jue 
aeoipientis. 

John  Stewart  (the  entailer)  being  infeft  in  his 
wife's  estate,  upon  the  disposition  contained  in  their 
contract  of  marriage,  I668,  and  his  infeftment  be- 
ing duly  recorded  in  die  proper  register,  every  per- 
son contracting  upon  the  faith  of  these  records 
must  thence  have  discovered,  that  the  estate  was 
limited  and  secured  to  the  heir  of  the  marriage. 
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and  consequently,  that  John  Stewart  was  thereby       ^^^^'    , 
disabled  from  granting  any  voluntary  gratuitous  stbwabt,  &c. 
deed,  to  the  prejudice,  and  in  fraud  of  that  mar-     hiron. 
riage  settlement 

Therefore  the  respondent's  claim  as  a  bona  Jide 
purchaser,  upon  the  faith  of  the  records,  is  without 
any  proper  foundation.  The  entail  lyiP^  ^as  her 
husband's  only  title  to  the  estate  ;  that  was  plainly 
a  gratuitous  voluntary  deed  of  settlement  by  John 
Stewart,  without  any  just  or  necessary  cause,  in 
fraud  of  his  own  marriage  contract.  John  Stew- 
art's infeftment  1668,  proceeding  upon  the  mar- 
riage contract,  did  clearly  point  out  the  limitations 
he  was  under  in  favour  of  the  heir  of  that  marriage^ 
and  it  is  an  established  point,  that  the  most  onerous 
purchaser  from  one  whose  right  appears  ex  facie, 
or  is  by  law  presumed  to  be  gratuitous,  (as  in  deeds 
between  conjunct  and  confident  persons,)  can  be 
in  no  better  case  than  the  person  from  whom  he 
purchases. 

Pleaded  for  the  Respondent: — John  Coltndne,  • 
the  respondent's  husband,  a;t  the  time  of  granting 
the  liferent  provision  to  her,  was  in  foil  possession 
of  the  estate,  and  had  the  property  thereof  legally 
and  completely  vested  in  him,  so  that  in  point  of 
law  nothing  can  be  clearer,  than  that,  notwith- 
standing any  previous  latent  obligations,  he  might 
have  sold  the  estate  to  a  purchaser  for  a  valuable 
consideration,  and  would  have  forfeited  the  same 
in  case  he  had  been  guilty  of  any  act,  incurring  a 
forfeiture. 

The  respondent  was  truly  a  purchaser  of  her 
liferent  provision  for  a  full  and  valuable  considera- 
tion^ without  any  notice  of  the  sand  contract  of  1668. 

Ahbougb  th^  entail  was  reduced  by  reason  of 
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1749.  the  contract  of  1668,  yet,  that  personal  contract 
c AM rn ells'  cannot  affect  the  right  of  a  purchaser,  not  having 
notice  of  it,  who  claims  under  a  deed  executed  by 
a  subsequent  heir  of  entail,  while  he  was  in  the 
undisputed  possession  of  the  estate,  under  a  title 
then  unimpeached ;  and  which  appeared,  from  all 
the  entries  upon  record,  to  be  liable  to  no  objec- 
tion. 
Judgncnt,^^  After  hearing  counsel.  "  It  is  ordered  and  ad- 
«  judged,  &c.  that  the  interlocutor  complained  of 
"  be  affirmed." 

For  Appellants,  JF.  Murray ^  A.  Lockhart,  C. 
Maitiand. 

For  Respondent,  A.Hume  Campbell^  C. 


30  May  1749. 


Margaret  Campbell  and  husband  ^ 

and  others  (daughters  of  Archi-  VAppellanU. 
bald  Campbell  of  Shirvane,)         j 

Alex.  Campbell  of  Shirvane,  Respondent. 

1st  June  1749. 

Hbir  and  £zEOUTOR.>-Where  the  real  and  personal  estate  are 
conveyed  to  different  heirs  in  virtue  of  different  deeds,  each 
containing  a  general  clause,  obliging  the  persons  favoured,  to 
pay  all  the  grantor's  debts-— Held,  that  such  clauses  do  not 
alter  the  ordinary  rules  of  liability  between  heir  and  executor. 


[Elchies,  Voce  Tailzie  No.  31.  Kilk.  p.  231.  Falc.  Mor.  5213.] 


No.  83.  Archibald  Campbell  of  Shirvane,  granted  a 

conveyance  (28  May  V]9S)  of  his  executory  and 
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personal  estate  in  favour  of  his  eldest  lawful  son       i745. 
Dougal,  and  the  heirs-male  of  his  body ;  whom  "campbellT 
failing,  to  such  person  as  he  himself  should  appoint    campbell. 
by  writing  under  his  hand  ;  whom  failing,  "  to  his 
"  own  nearest  heir-male ;"  and  the  heirs  so  succeed- 
ing were  taken  bound  to  pay  "  the  respective  por- 
**  tions  and  provisions  provided,  or  to  be  provided, 
"  by  him,  to  his  other  children,  and  also  to  satisfy 
*^  and  pay  his  just  and  lawful  debts  and  legacies, 
"  and  the  expences  of  his  funeral,  &c. 

A  few  days  days  thereafter,  (8  June,)  he  like- 
wise executed  an  entail  of  his  estate  of  Shirvane  in 
favour  of  himself,  and  of  the  same  son  Dougal,  and 
the  heirs  of  his  body — (with  other  substitutions) — 
whom  failing,  in  favour  of  Alexander  Campbell^ 
(the  respondent,)  his  eldest  natural  son.  In  this 
deed  likewise,  it  was  declared  that  the  heirs  so 
succeeding,  "  Shall  be  holden  and  obliged  to  pay 
"  the  portions  and  provisions  of  my  other  children, 
**  &c.  and  that  the  lands  shall  not  only  be  burden- 
*•  ed  with  the  payment  thereof,  &c.  but  with  the 

payment  of  all  debts  that  shall  be  due  by  me  at 

the  time  of  my  decease,  &c.  all  which/'  &c.  the 
said  heirs  "  shall  be  holden  by  acceptation  of  this 
**  right  to  perform  and  fulfil,  albeit  the  said  bonds 
**  and  obligations  be  only  personal,  and  no  infeft- 
"  ment  has  followed  thereon.** 

Archibald  died  in  1737j  and  his  son  Dougal  hav- 
ing died  soon  after,  without  issue,  the  succession 
to  the  estate  of  Shirvane  opened  to  the  respon- 
dent, and  the  personal  estate  accrued  to  Dougal 
Campbell  of  Kilmartin,  as  the  next  heir-male  of 
Archibald. 

Thereafter  Kilmartin,  in  implement  of  a  trans- 
action with  the  daughters  of  Archibald,  (the  ap- 
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1749.  pellanta,)  disponed  to  them  his  whole  right  to 
CAMPBELLS  the  persoDol  estate.  They  then  paid  some  of 
CAMBMLL.  th^  debts  due  by  their  father,  and  afterwards, 
in  the  character  of  executors  of  their  father,  and 
as  assignees  of  Kilmartin,  they  brought  an  ac- 
tion of  relief  against  the  respondent,  in  which 
they  insisted  that,  in  virtue  of  the  clause  in  the 
settlement  of  Shirvane,  they  are  entitled  to  reim- 
bursement of  what  they  had  already  paid,  and  to 
relief  from  any  other  demands  which  might  be 
made  against  them  by  the  other  creditors  of  their 
father. 

The  defence  was  chiefly  rested  upon  the  previous 
disposition  of  the  personal  estate,  whereby  that  was 
also  burdened  with  the  payment  of  the  debts. 

The  Lord  Ordinary  (Kilkerraq)  sustained  the 
defences,  and  decerned,  (27  Nov.  174*0  but  after- 
wards took  the  case  to  report  to  the  Court  on  in- 
formations. 

Their  Lordships,  by  their  interlocutor,  (14  June 
1747)  found,  "  that  reUef  of  the  debts  of  the  taii- 
"  zier  is  competent  to  the  pursuers,  in  the  right  of 
**  Campbell  of  Kilmartin,  against  the  defender,  the 
<<  heir  of  tailzie  in  the  land  estate."  But  upon  ad- 
vising a  petition  and  answers,  (I7  Feb.  174'7)  they 
altered  the  interlocutor,  and  "  fbund  that  relief  of 
"  the  debts  of  the  tailaier  is  not  competent  to  the 
•*  pursuers  in  the  right  of  Campbell  of  Kilmartin 
"  against  the  defender,  the  heir  of  tailzie  in  the 
*<  land  estate," — and  ( 1 2  June)  adhered. 
Entered,  The  appeal  was  brought  from  these  interlocutors 

of  17  Feb.  and  12  June  I747. 

Pleaded  for  the  Appellants : — The  testator  had 
full  power  to  dispose  of  his  real  and  personal  estate 
to  such  persons,  and  under  such  conditions  as  he 
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thought  proper.  He  could  not  defeat  the  right  of  ^^^' 
his  creditors,  but  he  might  subject  either  his  real  or  campbell 
his  personal  estate  in  the  payment  of  his  debts,  campbell. 
Which  of  those  he  has  subjected  must  depend  upon 
bis  acts.  And  by  the  last  deed  executed  by  him, 
whereby  he  excluded  his  heir-male,  he  conveyed 
his  real  estate,  upon  the  express  condition  that  the 
heirs  under  that  deed  should  pay  all  his  debts. 
To  contend  that  the  personal  estate,  which  was 
given  to  the  heir-male,  is  in  these  circumstances 
liable  to  pay  the  debts,  and  not  the  real,  is  to  main- 
tain that  the  heirs  nominated  in  the  deed  of  tailzie 
are  entitled  to  take  the  estate  under  the  settlement, 
and  to  reject  the  conditions  upon  which  it  was 
given.  Besides  the  intention  ai  the  testator  to 
subject  the  heirs  in  the  real  estate  to  the  payment 
of  his  debts,  is  clearly  demonstrated  by  the  decla- 
ration that  they  shall  be  so  liable  ^^  albeit  the  said 
<<  bonds  and  obligements  be  only  personal,  and  no 
**  infefhnent  has  followed  thereon  j"*  and  this  was 
a  reasonable  satisfaction  to  the  heirs  of  his  family 
whom  he  was  disinheriting,  in  order  to  provide  for 
his  illegitimate  offspring. 

Pleaded  Jar  the  Respondent  c-^The  debts  in 
question  are  such  as  by  their  own  nature,  and  by 
the  common  and  statute  law  of  Scotland,  ought  to 
be  paid  out  of  the  executry  or  personal  estate  of 
the  original  debtor,  who,  by  the  clause  obliging 
the  heirs  in  his  tailzied  estate  to  pay  all  his  debts, 
intended  merely  to  provide  an  express  security  for 
his  creditors,  or  to  furnish  them  with  a  more  prompt 
and  easy  remedy  to  recover  payment  of  their 
debts,  but  not  to  alter  the  ordinary  rules  of 
liability  between  the  heir  and  executor.  Tliat 
the  bare  charging  the  heir  in  a  real  estate  with 
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Judgment, 
]  June  1749. 


the  disponer^s  debts,  and  empowering  him  to  sell 
land  for  payment  thereof,  are  not  sufficient  to 
discharge  the  personal  estate,  or  to  bar  the  heir's 
relief  out  of  the  executry  of  the  personal  debts, 
which  stand  so  charged  upon  him,  was  decided  by 
the  Court  in  Jan.  1745.* 

Besides,  in  the  present  case,  there  was  an  ex- 
press settlement  made  by  the  testator  of  his  per- 
sonal estate,  whereby  part  of  his  property  was 
also  expressly  burdened  with  the  payment  of  his 
whole  debts,  and  thus  both  estates  being  in  pari 
casu  in  respect  to  the  burdens  with  which  they 
were  charged,  the  question  concerning  the  relief 
stood  in  the  same  situation  as  if  neither  the  one  nor 
the  other  had  contained  any  such  declaratioji, 
namely,  that  the  moveable  estate  should  be  ulti- 
mately charged  with  the  payment  of  the  moveable, 
and  the  real  estate  with  the  heritable  debts,  if  there 
were  any. 

After  hearing  counsel,  "  It  is  ordered  and  ad- 
"  judged,  &c.  that  the  interlocutors  complained  of 
"  be  affirmed." 


For  Appellants,  ji.  Hume  Campbell,  C.  Erskine. 
For  Respondent,  W.  Grant,  W.  Murray,  Will. 
Robertson. 

Elchics  states  erroneously  that  the  judgment  was  reyersed. 


*  Ruftsel  V.  Rusael.    Mor.  5211. 
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Francis  Scott,        -        -        .         Appellant ;-         ^^*^- 
Francis,  Lord  Napier,  et  alii.     -     Respondents. 


SCOTT 

V. 

LOED  NAPIER. 


29  Novembery  1749. 

Witness. — Exhibition. — Advocate.— A  defender  being  cited 
upon  a  general  diligence  against  havers^  is  not  obliged  to  de- 
pone or  exhibit  except  upon  a  special  condescendence  of  the 
writs  called  for. 

A  defender  being  cited  under  a  diligence  against  havers  for 
proving  a  trust,  found  that  he  is  not  bound  to  produce  the 
writs  specially  condescended  upon^  if  he  depone  that  they 
contain  no  clause  instructing  a  trust. 

Found  that  lawyers  and  agents  cited  as  havers^  are  bound  to 
answer  only  such  interrogatories  touching  writings  that  have 
come  to  their  knowledge  in  the  course  of  their  employment,  as 
might  competently  be  put  to  their  clients. 

Process. — Appeal. — A  pursuer  having  judicially  passed  from 
the  defender's  oath,  and  an  interlocutor  being  in  consequence 
pronounced  circumducing  the  term ;  it  was  found  to  be  in- 
competent to  appeal  from  previous  interlocutors  relating  to 
the  defender's  deponing  upon  and  exhibiting  the  writings 
called  for.* 


[[Elchies,  voce  Witness  No.  3  and  5.    CI.  Home.     Mor.  S58 
and  S9Q5r\ 


Lord  Napier  being  pursued  by  Scott  in  a  pro-  No.  84. 
cess  of  reduction,  improbation,  and  declarator,  for 
setting  aside  his  right  and  titles  to  the  lands  of 
Thirlestane  and  others,  produced  a  complete  feudal 
title  by  charter  and  sasine,  upon  which  he  averred 
that  prescription  had  run.  The  pursuer  alleged 
interruption,  and  that  the  lands  had  been  originally 

*  In  this  way  it  appears  that  the  House  of  Lords  did  not  decide 
upon  the  other  points  noticed  above.    Vide  Judgment. 
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acquired  by  Lord  Napier's  authors  in  trust,  and 

^*^       upon  a  redeemable  right ;  and  a  diligence  having 

LOED  NAPixa.  been  granted  by  the  Lord  Ordinary  (Polton)  against 

havers  in  support  of  this  plea,  was  executed  against 

the  defender  himself,  who  was  required  to  "  de- 

^*  pone  and  exhibit  all  writings  that  concerned  the 

estate  of  Thirlestane,  and  which  might  tend  to 

prove  interruption  of  the  prescription,  or  the 

<<  terms  of  the  trust  in  the  person  of  Patrick  Scott 

"  of  Tanlawhill,  or  continuance  thereof,  or  other 

"  transactions  relating  to  the  pursuer's  right  to  the 

"  estate!" 

Lord  Napier  having  refused  to  depone,  the  Lord 
Ordinary,    (Murbile,   9   February  1734,)  found, 
"  That  the  original  right  in  TanlawhilPs  person, 
"  who  was  the  Lord  Napier's  predecessor,  though 
*'  in  the  form  of  an  absolute  disposition  from  Scott 
^<  of  Harden  to  the  wadsetter,  with  consent  of  Sir 
John  Scott  of  Thirlestane,  the  pursuer's  grand- 
father, was  qualified  by  the  declarations  produc- 
ed  to   have  been   originally  a  trust  right  for 
"  Thirlestane's  behoof,  for  security  to  Tanlawhill 
"  of  44,000  merks,  thereby  declared  to  have  been 
**  all  that  was  paid  to  Harden  the  wadsetter ;  and 
"  therefore,  that  the  Lord  Napier  must  depone  and 
exhibit  every  writ  passed  between  these  parties* 
predecessors  that  may  serve  to  interrupt  the  pre- 
scription, or  instruct  the  terms  of  the  trust,  and 
"  particularly,"  &c.  &c.     "  And  in  general  every 
"  writ  of  whatever  kind  which  may  serve  to  inter- 
"  rupt  prescription,  or  prove  the  continuance  of 
"  his  predecessor's  trust/' 

But  the  case  being  afterwards  reported,  the 
Lords  found,  (S6  June  and  18  November  1735,) 
"  That  the  Lord  Napier  is  only  obliged  to  depone 
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"  upon  a  particular  condescendence  of  writs  craved  ,    ^''**' 

**  to  be  exhibited  to  instruct  the  alleged  trust,  or 

"  the  alleged  continuance  thereof,  or  the  alleged  loipwapike. 

"  interruptions  of  the  prescription  j  and  that  he  is 

"  not  obliged  to  depone  in  general/' 

The  pursuer  next  insisted  that  the  lawyers  and 
agents  employed  by  Lord  Napier  should  be  exa* 
mined  touching  such  writings  as  related  to  the 
premises,  upon  a  general  interrogatory,  as  other 
havers.  The  Lords  upon  report  found,  (16  Feb. 
and  12  July  17370  "  There  can  be  no  interroga- 
*^  tions  put  to  the  lawyers  and  agents  employed  by 
<<  the  Lord  Napier  or  his  predecessors,  as  to  such 
<^  writings  as  they  had  come  to  the  knowledge  of 
*^  in  the  course  of  their  employment ;  but  such  aa 
"  are  competent  to  be  put  to  the  Lord  Napier  by 
"  the  Lords'  interlocutor  in  presence." 

Several  interlocutors  were  thereafter  pronounced 
restricting  the  interrogatories  proposed  to  be  put  to 
Lord  Napier.  Inter  alia.  The  Lords  found,  (22 
July  1740,)  '*  the  Lord  Napier  is  obliged  to  de- 
^*  pone  whether  the  conveyances  condescended  on 
"  contain  any  clause  instructing  a  trust  or  not, 
<*  and  in  case  he  acknowledge  they  do  contain  any 
<^  such  clause,  he  is  bound  to  exhibit,  but  if  he  de^ 
<*  pone  they  contain  no  such  clause  of  trust,  that 
<<  he  is  not  bound  to  exhibit  them.** 

The  pursuer  conceiving  that  he  could  derive  no 
advantage  from  the  oath  when  so  limited,  judicially 
passed  from  the  same,  (28  November  1740) ;  where- 
upon the  Lord  Ordinary,  (29  November,)  "  in  re- 
*<  spect  of  the  pursuer's  procurators  judicially  pass- 
ing from  my  Lord  Napier's  oath»  found  tliat  he 
could  not  be  holden  to  depone  thereafter;''  andcir- 
cumduced  the  term  accordingly.   The  parties  were 
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^^*^-     .  then  heard  upon  the  proof  and  whole  case,  and 


8C0TT 
v. 


judgment  was  pronounced  upon  the  merits. 
LORDNAPiiR.      The  appeal  was  brought  from  the  interlocutors 
i3i>ec.i748;  of  the  26  Juuc,  18  November,  10  and  19  Decem- 
fjmfiui  ^^^  ^"^^^  J  ^  January  1736 ;  16  February  and  12 
'  July  I7S7 ;  3  July  and  29  November  1739  ;  22 
and  29  July,  and  28  November  1740;  15  Decem- 
ber 1742;  5  January,  and  2  December  1743;  18 
and  20  January  1744. 

Pleaded  for  the  Appellant : — The  several  judg- 
ments refusing  to  examine  the  respondent  on  gene- 
ral interrogatories,  and  requiring  a  condescendence 
of  the  particular  writings,  which  in  the  circum- 
stances of  the  case  it  was  impossible  for  the  appel- 
lant to  give,  were  contrary  to  law  ;  since  it  being 
admitted  that  a  defender,  by  the  law  of  Scotland, 
is  bound  to  exhibit  writings  particularly  conde- 
scended upon,  it  follows  that  he  must  exhibit  other 
writings  tending  to  support  the  pursuer's  claim, 
even  upon  a  general  interrogatory,  more  especially 
in  a  case  like  the  present,  where  the  trustee  must 
be  presumed  to  have  in  his  possession  such  writ- 
ings. 

Although  it  is  true  that  bonds  or  other  histru" 
menta  apud  debitorem  reperta^  could  create  no  ob- 
ligation upon  him,  yet  such  documents  would  be 
good  evidence  that  tliere  had  been  such  obligation, 
sufficient  to  determine  the  nature  of  other  rights 
and  transactions. 

The  rule  of  the  civil  law,  nemo  tenetur  edere  ifi- 
strumenta  contra  se,  does  not  take  place  in  the  law 
of  Scotland,  as  is  plain  from  the  proceedings  in  the 
present  action ;  the  Court  having  obliged  the  re- 
spondent to  depone  and  exhibit  all  writings  against 
himself  upon  a  particular  condescendence  thereof; 
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and  there  is  the  same  reason  for  exhibiting  upon  a       ^^^' 
general  interrogatory.     Indeed,  in  some  cases,  the      ^^ott 
defender  is  bound  to  exhibit  all  writs  whatever,  in  lord  kafi£h. 
which  the  pursuer  may  have  any  interest,  as  in  ex- 
hibitions ad  deliberandum^  at  the  instance  of  an 
apparent  heir ;  and  the  adjudication  which  founds 
the  present  action,  being  led  against  the  appellant, 
the  apparent  heir,  for  his  own  behoof,  it  is  of  the 
like  kind  with  an  exhibition  ad  deliberandum ;  or 
at  least  it  ought  to  have  the  same  privilege,  espe- 
cially against  his  trustee,  in  order  to  discover  mat- 
ters relative  to  the  trust 

Pleaded  for  the  Eespondent  ;*- Although  the  law 
of  Scotland  does  give  a  right  to  a  party  who  hath 
prima  Jade  a  title  to  the  lands»  by  an  action  of  re- 
duction improbation,  to  compel  the  production  of 
all  deeds  and  incumbrances  which  may  affect  the 
same,  and  in  case  they  are  not  produced,  to  have 
them  declared  void ;  yet  it  is  equally  certain  that  a 
defender  in  such  an  action,  producing  a  title  prefer- 
able to  the  pursuer's,  is  held  to  exclude  him^  and 
is  thereupon  assoilzied  from  the  action.  The  pur- 
suer, in  such  a  case,  cannot  supply  his  want  of  title, 
or  enforce  a  further  production,  by  alleging  that 
the  defender's  title,  sufficient  in  law,  is  vested  in 
him  in  trust,  unless  the  reality  of  such  trust,  and 
that  it  still  subsists,  be  first  proved.  And  this 
rule  is  applicable  in  the  strongest  manner  to  the 
present  case,  where  the  lands  have  been  possessed 
upon  proper  legal  titles  of  absolute  property,  for  a 
centurys  and  no  notice  ever  taken  of  this  pretend- 
ed trust* 

The  appellant's  demand  was  quite  irregular  and 
unprecedented,  compelling  the  respondent  to  de- 
pone injure^  and  not  in jfactop^-not  whether  he 
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^7ig*       had  this  or  that  writing  particularly  described^  but 
SCOTT      whether  he  had  any  writings  which,  in  his  own 

LORD  NAPiim.  opii^ion,  might  serve  the  appellant's  purpose  of 
making  out  a  better  tide  to  the  estate.  Not  being 
a  lawyer,  he  could  not  do  this  upon  his  own  judg^ 
ment,  and  to  do  it  with  the  assistance  of  another, 
would  be  attended  with  excessive  difficulty  and  ex« 
pense. 

Supposing  even  the  most  proper  and  direct  evi- 
dence of  a  trust  were  to  be  discovered  by  a  search 
among  the  respondent's  writings,  such  as  a  decla^ 
ration,  backbond,  or  obligation  to  denude,  it  could 
avail  nothing,  any  more  than  a  bond  for  a  sum  of 
money,  by  reason  of  the  maxim,  quod  hutruwien^ 
turn  apud  debitarem  repertum,  preMmitur  rnjUm^ 
turn. 

Judgment,  After  hearing  counsel,  **  it  is  declared,  &c.  That 

No?  29  1749  o  '  ' 

'    '       '  **  it  appears  that  on  the  88  November  1740»  the 
appellant's  procurator  did,  before  the  Lord  Ordi- 
nary, judicially  pass  from  the  respondent,  the  Lord 
Napier's  oath,  and  consented  in  Court,  that  the 
term  for  proving  and  producing  might  be  cir- 
cumduced  against  the  appellant  conditionally,  if 
'*  lie  should  not  prove  and  produce  further  betwixt 
•*  and  that  day  eight  days  ;  whereupon,  by  the  in- 
**  terlocutor  o(  the  39th  of  the  said  November,  the 
"  term  was  circumduced  accordingly :  It  is  there- 
**  fore  ordered,  that  so  much  of  the  said  i^peal  as 
<*  complains  of  the  several  interlocutors,  relating  to 
the  respondents,  deponing  upon,  exhibiting,  or 
producing  any  deeds,  writs,  or  instrunient»  of  any 
*«  kind,  be  dismissed :  And  it  is  further,  otdered 
^*  and  a^kidged^  that  the  rest  of  the  interlocutors 
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"  complained  of  in  and  by  the  said  appeal  be  af-       ^^^Q* 
**  finned,  and  the  said  appeal  dismissed/'  »"»«  of  ha- 

^  ^  MILTON^  &€• 

For  Appellant,  C.  Maiaand,  C.  Erskine.  ""  m?Jon"' 

For  Lord  Napier,  (Respondent,)  WilUam  Grants  cmpitori. 
fF.  Murray^  A.  Hume  Campbell. 


James,  Duke  of  Hamilton,  et  aUi,   -   Appellants. 
TuoMASy  Earl  of  Haddington,  et\ 

ofii.  Creditors  of  James,  Duke  >  Respondents. 

of  Hamilton,  deceased,    -    -   3 

16/A  January  Y150. 

TausT.— -Jus  Tbbtii.»-A  trust  for  payment  of  such  of  the  cre- 
ditora  of  the  granter's  son,  as  the  trustees  should  agree  and 
compound  with,  and  dedaring  that  no  action  or  diligence 
thereon  should  be  competent  to  anj  of  the  creditors,  but,  on 
the  contrary,  that  they  should  thereby  forfeit  all  interest  in 
the  same ;  and  the  trustees  having  for  a  length  of  time  taken 
no  steps  towards  a  distribution^ — action  was  sustained  at  the 
instance  of  the  whole  creditors,  for  the  purpose  of  calling  the 
trustees  to  account  for  their  intromissions  with  the  trust  estate. 

Action  being  raised  against  the  representatives  of  the  original 
trustees,  without  opposition  from  the  substitute  trustee,  it  was 
found  to  be  jtu  teriii  to  the  representatives  to  object  the 
above  forfeiting  clause. 


CEIchies  voce  Trust,  No.  9  and  18.— FaL^Mor.  1620L] 


Anns,  Duchess  of  Hamilton,  in  her  own  right.    No.  85. 
had  a  claim  upon  the  crown  of  France  for  500,000 
livres,  as  arrears  of  rent  from  the  Duchy  of  Chatle- 


II 
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17&0.       herault,  secured  by  the  treaty  of  Utrecht.    Her  son, 
DOKE  OF  HA-  Duke  James,  having  predeceased  her,  leaving  large 
MiLTow,    c  jgjjj^^  ^Yie,  in  1715,  executed  a  trust-disposition  of 
DuiK  OF  HA-  this  sum  in  favour  of  Charles  Earl  of  Selkirk,  and  Mr. 
CRIDIT0E8.  Hamilton  of  Pencaitland,  and  the  survivor  of  them, 
ivhom  failing,  James  Duke  of  Hamilton,  her  grand- 
son, and  his  heirs  of  tailzie,^r«/,  for  paying  her  own 
debts;  *'  in  the  next  place,  for  payment  of  such  of  the 
*'  said  deceased  James  Duke  of  Hamilton,  his  cre- 
ditors, &c.  as  she  should  appoint  by  a  writ  under 
her  hand  ;  and  failing  thereof,  to  such  of  the  said 
*^  creditors  as  the  said  trustees  should  compound 
"  and  agree  with  ;  and  with  power  to  them  to  pre- 
**  fer  any  one  of  the  said  creditors  as  they  shall 
"  think  fit."     "  Providing  always  that  the  present 
^^  clause  in  favour  of  the  said  creditors  shall  afford 
**  no  right  to  them,  or  either  of  them,  to  affect  the 
**  subject  hereby  disponed,  or  to  pursue  any  action 
**  thereupon  against  the  said  trustees }  and  if  any 
'<  such  diligence  be  used,  or  action  raised  and  pro- 
secute upon  the  same,  the  foresaid  diligence,  and 
also  the  foresaid  provision,  in  so  far  as  it  was  in  fa- 
vour of  the  said  creditors  so  using  diligence,  are 
"  hereby  declared  to  be  void  and  null.*'     Further, 
full  power  and  liberty  is  reserved  to  the  said 
trustees  to  prefer  any  of  the  said'*  creditors,  *•  and 
they  are  not  to  be  accountable**  to  the  said  cre- 
ditors, **  for  what  they  shall  act  or  do  as  to  the 
"  preference,**  &c. 

By  virtue  of  a  reserved  power  to  burden  the  en- 
tailed estate  to  the  amount  of  L.20,000,  she,  at  the 
same  time,  executed  a  conveyance  of  certain  of  the 
lands  in  security  of  that  sum,  in  favour  of  the  same 
trustees,  for  the  same  purposes,  and  under  the  same 
conditions  as  above  recited. 


II 
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The  Duchess  died  shortly  after  executing  these       1750. 
deeds,  and  the  original  trustees  likewise  dying  with-  puke  of  h^ 
out  having  paid  off  any  of  the  debts,  the  creditors  of  ^^^'^^^^  *«• 
her  son  brought  two  actions,  the  one  of  count  and  wtle  of  ha- 
reckoning  against    the    representatives    of  these   cEMixoRt. 
trustees,  concluding  for  payment  of  their  debts  out 
of  the  trust  estates;   and  the  other  against  the 
Duke  of  Hamilton,  as  substitute  trustee.     The 
Duke  judicially  declared,  "  that  he  did  not  oppose 
"  the  creditors  of  the  late  Duke,  his  father,  their 
"  getting  payment  of  their  debts  out  of  the  subject 
«  of  the  French  estate." 

The  representatives  of  the  trustees  pleaded, 
1.  That  the  pursuers  had  no  interest  in  the  trust 
deeds,  which  were  confined  t#  such  creditors  as  the 
Duchess  should  appoint,  by  a  writing  under  her 
hand ;  and  in  default  thereof,  to  such  as  the  trustees 
should  compound  and  agree  with ;  under  neither 
of  which  descriptions  the  pursuers  could  claim.  2. 
That  even  though  the  pursuers  had  an  interest  in 
the  trust  deeds,  yet,  by  the  above  recited  clause, 
they  had  forfeited  that  right  by  bringing  the  pre- 
sent action. 

It  was  answered,  1.  That  the  payment  of  her 
son's  debts  appeared,  from  the  very  words  of  the 
trust  deeds,  to  have  been  the  principal  object  of 
the  Duchess  in  making  them  ;  but  (not  knowing 
the  extent  of  these  debts,  or  how  much  the  French 
fund  might  produce)  she  had  vested  the  trustees 
with  discretionary  powers  to  prevent  the  estate 
from  being  torn  to  pieces  by  legal  diligences,  and 
in  case  of  a  deficiency,  to  give  a  preference  to 
such  debts  as  might  appear  to  them  to  merit 
it ;  but  that  it  could  never  have  been  her  inten- 
tion to  give  the  trustees  a  power  of  disappointing 

2  o 
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1760.  the  whole  effect  of  the  deeds,  by  denying  payment 
DUKi  or  HA-  to  all  the  creditors.  That  the  very  foifeiting  clause 
*'''''^*'  on  which  the  defenders  relied,  proved  plainly  that 
B9KB  OF  RA-  ^q  wholc  body  of  the  creditors  had  an  interest  in 
cEBPiTomt.  the  provision,  since  it  would  have  been  absurd  to 
make  any  one,  or  a  number  of  them,  forfeit  that 
which  they  never  had.  At  all  events,  the  creditors 
had  a  right  to  be  compounded  and  agreed  with, 
which  had  not  been  done  with  any  one  of  them. 
2.  That  the  import  of  the  forfeiting  clause  was  en- 
tirely mistaken.  It  prohibits  **  diligence  affecting 
*'  the  subject  of  the  trust,  and  action  upon  such 
<<  diligence,''  which  was  a  proper  caution  to  pre- 
vent the  creditors  from  attaching  the  estate  by  real 
execution,  and  thus  dispossessing  the  trustees,  or 
embarrassing  the  object  of  the  trust  But  this  very 
caution  supposed  steps  to  be  taken  by  the  trustees 
for  the  execution  of  the  trust,  and  never  meant  to 
exclude  all  action  at  the  creditors'  instance  against 
the  trustees^  if  they  acted  contrary  to  its  very  es- 
sence, and  put  the  trust  money  in  their  pockets. 
It  must  have  been  an  extraordinary  deed  to  let  in 
such  contradictory  consequences.  At  the  creation 
of  these  trust  ri^ts,  the  extent  both  of  the  funds 
and  of  the  debts  was  uncertain.  With  a  view  to 
these  uncertainties  the  power  of  compounding  with 
the  creditors  was  given  to  the  trustees;  which  power, 
as  it  might  have  been  frustrated  by  some  of  the 
creditors  obtaining  preference  by  legal  diligence, 
was  secured  by  the  clause  in  question,  which  is 
merely  executory  of  the  former ;  and  if  even  ap- 
plicable to  the  case  of  creditors  attacking  with  pro- 
cess the  trustees,  while  endeavouring  to  convert 
the  funds  for  the  creditors'  satisfactioOf  could  not 
apply  to  that  of  the  whole  body  of  creditors  seek- 
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ing,  after  30  years*  patience,  an  account  of  the       ^^^Q- 
trust  funds.  In  short,  the  question  was,  whether  the  ^^"  •'  "a- 
trustees  under  the  deeds  are  bound  to  account  for         «. ' 
therr  intromissions,  or  whether  the  disposition  was  "^ittTon"" 
made  to  them,  not  as  trustees,  but  for  their  own  cubsitoes. 
use  and  behoof. 

The  case  being  reported,  the  Court  (19  Nov. 
1740)  *'  having  considered  the  disposition,  &c. 
*'  and  compearance  made  for  the  Duke,  whereby 
*^  he  declared,  that  he  did  not  oppose  the  creditors 
"  their  getting  payment  of  their  debts  out  of  the 
^*  subject  of  the  French  estate ;  find  that  the  action 
**  is  competent  to  the  pursuers  against  the  defen- 
**  ders,  and  sustain  the  pursuers*  title  accordingly.'' 

The  Duke  having  died,  the  trust  devolved  upon 
the  appellant,  (his  successor,)  whereupon  the  defen- 
ders pleaded,  in  a  reclaiming  petition,  that  the  late 
Duke's  consent,  on  which  the  above  interlocutor 
had  been  ma*nly  pleaded,  died  with  b?m,  and  could 
not  bind  the  present  Duke,  from  whom  no  consent 
to  the  action  had  been  obtained. 

Answered,  That  as  the  present  Duke  was  a  par- 
ty to,  and  did  not  oppose,  the  action,  it  was  jua 
tertii  for  these  representatives  to  plead  upon  the 
forfeiting  clause.  The  Lord  Ordinary  (10  July 
1745)  **  In  respect  the  present  Duke,  who  is  called 
<<  in  the  process,  did  not  ^pear  to  oppose  the  pur- 
^<  suers,  calling  the  representatives  of  the  trustees 
<<  to  account  for  their  intronussions ;  and  that  the 
^^  Lords  have  found  action  competent  to  the  pur- 
^<  suers :  found  that  it  was  jus  teriU  to  the  repre- 
*<  sentatives  of  the  trustees  to  found  upon  the  irri- 
*<  tant  clause  in  the  said  disposition,  and  therefore 
<<  repelled  the  defence  founded  thereon,"  &c. 

The  pursuers  then  insisted  in  their  action  against 
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^^^^'  the  Duke,  and  craved  that  the  execution  of  the 
MILTON  &c'  *^"^*'  having  now  devolved  upon  him,  he  might,  as 
V.  substitute  trustee  and  possessor  of  the  estate  of 
Avondale,  be  ordained  to  account  for  the  L.20,000 
csEDiToms.  ^th  which  that  estate  was  burdened  by  the  second 
disposition  above  narrated.  To  which  it  was  an- 
swered, (in  addition  to  the  plea  founded  on  tlie 
forfeiting  clause  in  the  deed,)  that  neither  the  ori- 
ginal nor  the  substitute  trustees  were  bound  to 
accept  of,  or  after  their  acceptance,  to  proceed  fur- 
ther than  they  should  think  fit  in  the  execution  of 
the  trust,  being  by  the  deed  expressly  liable  for 
intromissions  only ;  that  the  Duke  had  not  accept- 
ed of  the  trust  deed,  Neither  had  he  intromitted 
with  the  subject  by  virtue  thereof;  but  that  his 
father  having  died  in  possession  of  those  subjects 
as  heir  of  entail,  he  himself  had  taken  them  as  heir 
of  his  father,  and  not  as  trustee  of  Duchess  Ann,  and 
that  he  was  under  no  obligation  to  give  up  this  title 
and  take  under  the  trust  deed,  seeing  the  trustees 
were  left  at  full  liberty  to  proceed  in  the  prosecu- 
tion of  the  trust  so  far  only  as  they  should  think 
fit. 

The  Lord  Ordinary  (Drummore)  having  report- 
ed the  case  upon  informations,  the  Court  (25  Nov. 
1747)  "  Find  that  action  is  competent  at  the  in- 
"  stance  of  the  creditors  against  the  present  Duke 
"  of  Hamilton,  the  defender,  and  remit  to  the  Lord 
"  Ordinary  to  proceed  accordingly.**  And,  on  the 
same  day,  upon  advising  a  petition  in  the  other  ac- 
tion, they  found,  "  that  action  is  competent  at  the 
"  instance  of  the  creditors  against  the  representa- 
"  tives  of  the  original  trustees,  and  remit,**  &c. 
MarTh^iVll  '^^^  appeal  was  brought  from  "  certain  inter- 
"  locutors,  or  parts  thereof,  the  last  dated  22d 
"  Feb.  1749/' 
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After  hearing  counsel,  "  It  is  ordered  and  ad-       ^75o. 
"judged,  &c.  that  in  the  first  interlocutor  pro- ^""^^^ ^g." 
"  nounced  the  25  Nov.  1747  complained  of,  after         «. 
"  the  word  [*  trustees'],   and  before   the  words    milton's 
"  [*  and  remit*],  these  words  be  there  inseited  j   c>^^»"®*^- 
^^  videlicet,  [^  and  sustain  the  pursuers'  title,  ac- Judgment, 
**  *  cording  to  the  terms  and  effect  of  the  respective  *°'  ^^'  ^^ 
"  *  dispositions  executed  by  the  late  Duchess  of 
"  *  Hamilton']  j  and  that,  in  the  other  interlocu- 
**  tor  of  the  said  25  Nov.  17*7,  after  the  word 
"  *  [*  defender*],  and  before  the  words  [*  and  re- 
**  *  mit'],  the  above  mentioned  words  be  there  like- 
"  wise  inserted,  videlicetj  [*  and  sustain  the  pur- 
"  *  suers'  title,  according  to  the  terms  and  effect 
"  *  of  the  respective  dispositions  executed  by  the 
"  *  late  Duchess  of  Hamilton']  ;  and  it  is  hereby 
**  further  ordered  and  adjudged,  that  with  these 
"  additions  the  said  several  interlocutors  complained 
"  of  be,  and  the  same  are  hereby  affirmed." 

For  Duke  of  Hamilton  (Appellant),  W.  Murray, 
C.  Yorke. 

For  Countess  of  Cassilis,  &c.  (Appellants),  fVil- 
Ham  Grant,  Paul  JodreU. 

For  Respondents,  A.  Hume  Campbell,  AL 
Forester. 


•  •  i 
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17M* 


BATNES^  &C. 

BAEL  OF  8U« 
TBE&LAKD. 


Walter  Batne,  Esq.  and  Pene-'\ 
LOPE  his  Wife,  and  George  Mor-  ^AppellanU. 
RisoN,  Esq.        ...  3 

William,  Earl  of  Sutherland,  Respondent. 

.   13  Feb.  1750. 

FoBBiGN. — TiTLB  TO  PUB8US.— loioTaT.— Fouud  thflt  persoTs 
appointed  in  England  by  the  Lord  ChanoeUor  to  manage  the 
affairs  of  a  lunatic^  are  not  thereby  entitled  to  maintain  action 
in  Scotland  npon  the  lunatic's  right. 

A  power  of  attorney,  granted  by  one  who  had  been  jodidaHy  de* 
dared  a  lunatic  in  England,  was  found  a  sufficient  title  to  pur- 
sue in  Scotland  for  a  debt  due  to  him  there. 


[Elcfaies,  voce  Idfotry  and  Furiosity,  No.  8 ;  Kilk.  809 ;  Fa'c. ; 
Mor.  Diet.  4595.2 

No.  86.  Morrison,  a  native  of  England  and  residing 
there,  lent  L.2100,  on  a  bond  in  the  English  form, 
to  the  Earl  of  Sutherland.  A  commission  of  lu- 
nacy having  issued  against  Morrison,  his  sister  Pe- 
nelope, and  Baynes  her  husband  were,  upon  the 
verdict  of  the  jury  declaring  the  lunacy,  appointed 
committees  for  the  management  of  his  estate.  In 
this  character  they  raised  an  action  in  the  Court  of 
Session  against  Lord  Sutherland,  for  payment  of  the 
above  bond  and  interest  thereon. 

Olyected^  that  the  pursuers  had  produced  no 
title  to  insist  in  the  action ;  that  the  verdict  was 
not  competent  evidence  in  Scotland,  neither  could 
the  commission  granted  by  the  Lord  Chancellor 
affect  debts  or  subjects  in  Scotland,  in  which  coun- 
try  the  King  was  not  by  law  the  guardian  of  luna- 
tics, and  where  inquisition  of  lunacy,  and  the  sue- 
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cession  to  the  estates  of  lunatics  were  regulated  by       1750. 
different  rules  from  those  which  prevailed  in  Eng-  baynes,  &e. 
land.    That  consequently  the  pursuers  could  not  ^^  ^^^^  ^^^ 
grant  a  proper  discharge  for  the  debt.  thbeland. 

Jlmwer&i,  that  mobilia  ^equuniur perwnamf  and 
the  administration  of  his  personal  estate,  granted  by 
the  prefer  authority  in  England  where  he  had  been 
domiciled,  must  be  in  all  places  of  equal  force  as 
a  voluntary  assignment  by  himself;  that  assign- 
ments made  under  commissions  of  bankruptcy  in 
England  had  been  held  a  sufficient  title  to  pursue 
for  and  recover  money  due  to  the  bankrupts  in 
Scotland,  and  the  pursuers,  having  been  duly  ap- 
pointed committees  of  Morrison's  whole  estate, 
were  as  much  entitled  to  recover  all  such  estates,  as 
the  assignees  under  a  bankruptcy  wxHild  be. 

The  Lord  Ordinary  (Elchies,)  having  reported 
the  case  to  the  Court,  die  pursuers^*  upon  a  petition 
to  the  Lord  Chancellor,  obtained  leave  to  procure  a 
letter  of  attorney  from  Morrison  himself,  authorising 
them  to  carry  on  the  action  ;  by  which  letter  they 
maintained,  without  abandoning  their  former  argu. 
ment,  that  all  doubts  of  their  tiUe  were  now  removed. 

It  was  answered,  that  Morrison  being  notorious- 
ly a  lunatic,  as  the  proceedings  respecting  him  in 
England  (which  were  set  forth  in  the  present  sum- 
mons) amply  proved,f  the  power  of  attorney  was  a 
mere  nullity,  and  being  executed  by  the  authority 
and  order  of  the  Lord  Chancellor,  could  not  pos- 
sihly  hav^  more  weight  than  the  conunission  pre- 


*  Havii^  been  advised  by  eoanael  in  EngUnd,  that  an  idiot's 
tutor  appointed  in  Scotland  oonld  not«  on  that  title,  maintain   action 
in  England. — (Elchies.) 

t  The  kttj^r  of  attorney  proceeded  on  a  narrative  of  hialonacy,  and 
of  the  acosBs  to  him  given  by  orderof  the  Chancellor.— (Kilk.) 


1T50. 
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.  viously  granted ;  and  that  if  such  a  proceeding 
■AYNEs,  &c.  y^Qj^Q  counten^nced,  the  same  method  might   be 
EABL  OP  su-  practised  to  draw  tlie  estates  of  all  lunatics  out  of 
Scotland,  not  only  into  England,  but  into  any  other 
country  where  the  lunatic  might  be  confined,  sub- 
ject to  order. 

The  Court  (21  June,  1749)  found,  that  "  there 
**  was  no  sufficient  title  produced  to  support  this 
"  action,   and  therefore   sustained  the  defence,** 
&c. 
Entered  27         The  appeal  was  brought  from  this  interlocutor. 

Pleaded Jor  the  Appellants : — 1 .  Morrison,  a  do- 
miciled Englishman,  having,  by  the  laws  of  Eng- 
land, been  duly  declared  a  lunatic,  and  the  commit- 
teeship of  his  whole  estates  been  granted  under  the 
Great  Seal  of  Great  Britain,  the  Appellants  have 
thereby  power  to  recover  all  debts  due  to  him,  in 
whatever  place,  and  more  particularly  in  a  country 
governed  by  the  same  royal  authority,  and  included 
imder  the  same  name  of  Great  Britain.  Therefore, 
although  Scotland  still  retains  her  former  laws,  the 
title  of  the  appellants  must  be  held  sufficient  in 
this  action  for  the  recovery  of  personal  property 
which  was  lent  in  England,  and  ought  to  have  been 
paid  there,  but  which  now  can  only  be  sued  for  in 
the  courts,  and  according  to  the  laws  and  forms  of 
that  country  where  the  debtor  resides. 

2.  On  the  supposition  that  the  title  of  the  com- 
missioners to  pursue  is  defective,  the  objection 
thence  arising  to  the  present  action  is  obviated  by 
the  power  of  attorney  executed  by  Morrison ;  for 
if  the  commission  and  grant  under  the  Great  Seal 
be  of  no  force  or  evidence  in  Scotland,  the  validity 
of  the  power  of  attorney  cannot,  with  any  consist- 
ency, be  denied.      Morrison  confessedly  has  not 
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been  found  to  be  a  lunatic  by  any  judicial  proceed-       17^0- 
ing  in  Scotland,  and  therefore  he  must  be  consider-  bayves,  &c. 
ed  as  still  fully  capable  of  granting  such  a  mandate  bakl  op  bv- 
for  carrying  on  an  action  in  Scotland,  and  for  giving  'hbeland. 
sufficient  discharges  for  debts  due  to  him  there. 

The  power  of  attorney  does  not  derive  its  au- 
thority from  the  order  of  the  Lord  Chancellor, 
but  as  the  persons  and  estates  of  lunatics  in  Eng* 
land  are  by  law  placed  in  the  custody,  and  under  the 
protection  of  the  Crown  or  the  Court  of  Chancery, 
no  letters  of  attorney  or  other  deed  can  be  taken 
from  the  lunatic,  except  by  order  of  that  Court 
Such  order,  however,  extends  no  further  than  to 
permit  the  deed  in  question  to  be  taken  and  exe- 
cuted by  the  lunatic  i  and  therefore  in  Scotland  the 
letter  must  have  its  full  effect  from  the  act  of  Mor- 
rison himself  as  his  valid  deed,  whether  the  order 
of  the  Lord  Chancellor  be  of  any  force  or  not 

Pleaded  for  the  Respondent: — 1.  The  commis- 
sion granted  by  the  competent  authority  in  Eng- 
land can  have  no  greater  force  in  Scotland  than  a 
parallel  proceeding  in  the  latter  country  would  have 
in  England.  The  bond-debt  in  question  is  the  lu* 
natic's  estate  in  Scotland ;  and  he  having  heirs  in 
different  degrees  in  both  parts  of  the  kingdoms, 
where ,  the  rules  of  succession  ab  intestato  differ 
materially,  it  is  a  matter  of  importance  to  his  heirs 
that  the  law  and  jurisdiction  by  which  his  property 
is  to  be  governed,  be  not  changed.  It  is  said  that 
a  person's  being  found  a  lunatic  in  the  place  of  his 
residence  must  ascertain  his  condition  of  mind  all 
over  the  world ;  but  even  supposing  Morrison  as 
much  a  lunatic  in  Scotland  as  if  found  so  by  an  in- 
qutet  there,  yet  the  management,  both  of  person 
and  estate,  depending  entirely  on  different  rules. 
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^^iWj^^^  the  guardians  appointed  in  one  part  of  the  king- 
uAYVEs,  &c  dom  cannot  prejudice  those  who  have  a  right  to  the 
SAKL  OP  tu-  office  in  the  other  part 
THisLAND.       4g^  There  is  no  inconsistency  in  assuming  the 

fact  of  Morrison^s  lunacy,  as  proved  by  the  pro- 
ceedings  in  England,  and  yet  denying  the  right  of 
the  English  commissioners  to  sue  for  money  in 
Scotland.  The  letter  of  attorney,  therefore,  being 
the  act  of  a  lunatic,  can  have  no  legal  vdidity,  and 
indeed  being  granted  to  the  same  commissioners, 
in  consequence  of  the  Lord  Chancellor's  order,  is 
only  a  di&rent  form  of  attaining  the  same  end  for 
which  their  previous  tide  was  insufficient 

The  objection  arises  upon  the  showing  of  the  ap- 
peUants,  who  ground  their  action  upon  the  fact  of 
his  lunacy,  smd  then  produce  a  letter  of  attorney, 
said  to  have  been  executed  by  him.  Their  own 
assertion  shows  tbiat  their  action  cannot  be  main- 
tained. 

The  proper  way  of  recovering  the  ddi>t  is  very 
obvious.  The  lunacy  may  be  found  in  Scotland, 
without  tiie  person  of  the  lunatic  being  removed 
there,  and  a  compiittee  appointed  who  have  a  right 
to  sue  for  and  manage  his  estate  in  Scotland,  un- 
der the  control  o£  the  Court  there.  At  pres^it, 
the  appellants  cannot  give  the  respondent  a  pK^>er 
discharge  for  the  money,  and  he  might  therefore  be 
obliged  to  pay  the  n^oney  a  second  time,  either  by 
Morrison,  were  he  to  recover,  or,  in  the  event  c^ 
his  death,  by  those  entitled  to  the  right  of  succes- 
sion. 
Jadffment,  After  hearing  counsel,  '*  It  is  ordered  and  ad- 
'  **  judged,  &c.  that  the  said  interlocutor,  whereby 
'^  the  Lords  of  Council  and  Session  found,  ^  that 
^  *  there  was  no  sufficient  title  produced  to  carry  ob 
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^  *  the  action/  commenced  by  the  appellants,  and       ^^^' 
«  therefore,  *  sustained  the  defence,  and  decerned  ■^^^"•i  **• 
"  ^  accordingly,'  be,  and  the  same  is  hereby  reversed,  sahl  op  tu- 
"  And  it  is  declared,  that  there  is  a  sufficient  title 
<^  in  the  appellant,  Greorge  Morrison,  to  carry  on 
^*  this  action ;  and,  therefore,  it  is  hereby  ordered, 
<<  that  the  said  action  be  sustained  at  the  instance 
^'  of  the  said  George  Morrison/ 


f9 


For  the  Appellants,  TF.  Hamilton^  K.  Evans'. 
For  the  Respondent,  C  MaiUand,  W.  Murray. 

Lord  Elchies  says^  that ''  the  Chancellor  thought  the  oljections  to 
^  the  first  suit  wdl  founded^  and  that  a  eommittee  m  England  coold 
''  not  sue  in  Scotland,  but  that  yet  the  lunatic  might  aue  in  his  own 
''  name ;  and  that  though  the  first  suit  was  brought  in  name  of  his 
''  eommittee  as  of  a  lunatic,  which  they  could  not  do  in  Scotland, 
''  yet  when  the  suit  was  afterwards  broa§^t  in  the  lunatic's  own  name, 
**  we  could  take  no  notice  of  his  lunacy  unless  a  briere  of  fiuriosity 
''  had  issued,  and,  (I  supposed,  he  added),  that  he  had  been  found 
''  furious ;  or  if  we  did  tiJ^e  notice  of  it,  it  could  only  be  as  a  lunatic 
"  at  large,  which  could  not  bar  a  suit  in  his  name;  and  that  the 
**  union  made  no  diifoence^  for  that  the  law  would  be  the  same  in 
"  JEngknd." 


James  DAvrosoN,         -         -  Appellant; 

Captain  Henby  Sinclair,  et  aUi^  Respondents. 

14  February  1750. 

Tailzis.— A  prohibition,  with  irritant  and  resolutiye  clauses, 
against  altering  the  order  of  suooeBsion,  or  contracting  debts^  or 
doing  any  deed  by  which  the  right  of  \  succession  may  be 
prejudged  in  any  manner  of  way,  ia  ineffectual  to  prevent  a 
sale  of  the  estate. 


CElohies,  t»cf  TaiUe,  No.  d6.    Mor.  Diet  15SS2.] 

The  entail  of  the  estate  of  Carlourie  contained   No.  87. 
prohibitory,  irritant,  and  resolutive  clauses»  not 
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it^o*       •*  to  alter,  innovate,  or  infringe  the  foresaid  tailzie 


Davidson    "  OF  order  of  succession  therein  appointed,  nor  yet 
«iKcLAiB,&c.  **  *^  contract  or  take  on  any  debts  or  sums  of  mo- 

"  ney,  or  grant  any  right  of  wadset,  rights  of  an- 
**  nu^lrent,  heritable  or  moveable  bonds,  or  other 

rights  or  security  whatsoever  therefor,  &c.  nor 

do  any  other  fact  or  deed  that  may  anywise  sf- 
**  feet,  burden,  or  evict  the  lands,  and  others  above 
"  resigned." 

Sinclair,  die  heir  in  possession,  sold  the  lands 
with  absolute  warrandice  to  Davidson,  who,  alleging 
that  the  heir  was  disabled  from  selling  by  the  above 
prohibition,  presented  a  bill  of  suspension  of  a 
threatened  charge  for  the  price.  Sinclair,  tliere- 
upon,  brought  an  action  of  declarator  against  the 
heirs  of  entail,  to  have  it  found  and  declared,  that 
.he  had  a  right  to  sell  and  dispose  of  the  estate.  A 
.  counter  declarator  was  raised  by  the  heirs  of  entaiJ, 
to  have  it  found,  that  by  the  sale  in  question,  an 
irritancy  had  been  incurred  under  the  entail. 

These  actions  being  conjoined  by  the  Lord 
Ordinary,  (to  whom  the  suspension  was  like- 
wise remitted,)  it  was  pleaded  for  the  heirs  of 
entail,  that  in  all  settlements,  the  will  of  the 
donor  is  the  governing  rule,  and  as  it  was  the 
evident  intention  of  the  maker  of  the  entail  that 
the  succession  should  go  invariably  to  the  heirs,  and 
in  the  order,  appointed  by  him,  and  as  he  had  pro- 
hibited all  acts  and  deeds  which  might  internipt 
or  alter^that^course  of  succession,  it  must  import 
a  prohibition  against  sales,  which  would  complete- 
ly defeat  it ;  ^that  the  intention  of  the  entailer  was 
expressed  in  precise  words,  for  he  prohibits  the 
heirs  of  entail  "  to  "alter,  innovate,  or  infringe 
*«  the  said  tailzie  or  order  of  succession,"  or  to  do 
"  any  other  act  or  deed  that  may  any  ways  affect, 


u 
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burden,  or  evict  the  lands/'  or  "  whereby  the       i7^« 


right  or  benefit  of  succession  may  be  prejudged    davidbon 
"  in  any  way  ;'*  which  words  did  folly  compre-  sinciIir,  &c. 
hend  a  prohibition  to  alien  the  estate  in  prejudice 
of  the  heirs  of  entail. 

The  case  being  reported  to  the  Court,  it  was 
found,  (9th  Nov.  17*9,)  "  That  Captain  Henry 
Sinclair,  the  pursuer  and  charger,  is  not  restrain- 
ed from  selling  by  the  entail  in  question,  there 
being  no  clauses  therein  de  non  cUienandoy  and 
therefore,  find  that  he  may  sell,  and  decern  in 
"  terms  of  the  declarator  at  his  instance,*'  &c. 

The  appeal  was  brought  from  this  interlocutor.  Entered, 
Pleaded  for  the  Appellant: — It  is  inconsistent  ^^^•*^'^'^*^' 
to  suppose  a  settlement,  in  the  form  of  an  entail, 
importing  a  line  of  succession,  with  prohibitory 
clauses  against  contracting  of  debt,  or  altering  the 
order  of  succession,  and  yet  that  any  heir  of  entail 
is  at  the  same  time  at  liberty  to  sell  the  lands  at 
pleasure.  Besides,  the  prohibitory  clauses  are  con- 
ceived in  such  general  and  comprehensive  terms, 
as  not  only  may,  but  in  proper  construction  do  in- 
clude every  act  or  deed  by  which  the  right  of  suc- 
cession might  be  prejudged,  which  would  be  effec- 
tually done,  contrary  to  the  plain  intention  of  the 
entailer,  if  a  sale  of  the  estate  be  allowed;  so  that,  if 
these  prohibitions,  expressed  in  these  general  words, 
are  to  have  any  operation,  and  not  to  be  deemed 
superfluous,  they  must  surely  import  a  prohibition 
to  sell,  and  cannot  be  othen^'ise  explained  by  any 
just  construction. 

Pleaded  for  the  Respondents : — Although  the 
act  1685  authorises  entails  with  such  restrictive 
clauses  as  the  entailer  shall  think  fit,  yet  such  re- 
straints and  perpetuity  of  liferents,  being  contrary 
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*^^'      to  the  rules  of  common  law,  and  to  the  natural  use 
x>ATu>aoK    of  property,  are  never  extended  farther  than  they 
•iwcLAiA.    are  fiilly  and  clearly  expressed ;  and,  therefore^  if 
an  entail  contains  a  prohibition  to  alter  the  order 
of  succession,  under  an  irritancy,  this  will  strike 
against  all  new  settlements,  but  it  will  not  bar  a 
sale  of  the  estate,  nor  the  charging  it  with  debts, 
even  although  such  sale  or  incumbrance  will  as  ef- 
fectually exclude  the  order  of  succession  fixed  by 
the  entail,  as  any  new  destination  whatever ;  for 
the  law  does  not  allow  restraints  to  be  unposed  by 
implication,  nor  those  expressed  in  the  entail  to  be 
extended  further  than  the  words  strictly  bear.    So 
likewise,  although  it  contain  further  a  clause  pro- 
hibiting the  contraction  of  debt,  whereby  the  estate 
may  be  evicted,  this  will  not  import  a  restraint  up- 
on selling,  although  a  sale  effectually  alters  the 
course  of  succession,  and  is  of  greater  prejudice  to 
the  heirs  of  entail  than  charging  the  estate  with 
debt 

By  parity  of  reason,  although  an  entail  contains 
prohibitions  against  selling,  against  contracting 
debt,  and  altering  the  order  of  succession  under  an 
irritancy,  yet  if  these  be  not  also  fortified  with  pro- 
per resolutive  clauses,  they  will  be  ineffectual 
against  all  such  deeds.  Hence,  although  the  entail 
in  question  contains  prohibitions  to  alter  the  order 
of  succession,  to  contract  debts,  or  grant  securities 
therefor,  it  contains  no  prohibition  to  sell;. and 
therefore,  the  heir  in  possession  is  entitled  to  that 
legal  consequence  of  his  property,  in  the  same 
manner  as  if  it  had  been  vested  in  him  by  an  un- 
limited title.  Whatever  may  have  been  the  en- 
tailer's intention,  if  he  has  not  imposed  this  restraint 
by  express  words,  his  will  can  have  no  effect    In 
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the  present  case  the  entailer  has  not  used  proper      ^7^* 
words  to  prohibit  a  sale  or  alienation,  but  on  the    oatibson 
contrary,  has  omitted  such  prohibition ;  and  as  he  tivcLiTiE,  &c. 
has  not  used  the  known  technical  words  for  such  a 
prohibition,  but  has  it  omitted  altogether,  it  must 
be  held  that  such  was  his  intention,  and  that  by  the 
entail,  as  well  as  by  the  disposition  of  law,  the  heirs 
should  be  at  Uberty  to  sell  the  estate. 

After  hearing  counsel :  ^^  It  is  ordered  and  ad-  Judgment, 
"  judged,  &c.  that  the  interlocutor  complained  of  *   ^*'  ^^  ^ 
^*  be,  and  the  same  is  hereby  affirmed." 

For  Appellant,  C.  York. 

For  Respondents,  JF.  Murray. 


The  Honourable  Francis  Charteris  )  ^ 77    . 

ofAmisfield,       -        -        -        ^^PP^^^! 

The  Lord  Advocate,        -        -         Respondent. 

22  February  I75O. 

Irritancy.*— Forfbitubb.— A  conveyed  his  estate  to  the  se- 
cond son  of  B,  and  appointed  trostees^  (three  of  whom  were 
declared  to  be  a  qnorum^)  to  direct  his  education.  He  at 
the  same  time  left  a  sum  of  money  to  B's  eldest  son,  on  con- 
dition that  B  did  not  interfere  with  or  hinder  his  trustees  in 
the  management  of  the  second  son.  In  a  claim  for  repetition 
of  the  money  on  the  ground  of  B's  interference,  it  was  found 
that  the  forfeiture  was  not  incurred,  a  quorum  of  the  trustees 
nerer  having  acted. 


QElchies  voce  Tutor,  No.  82.    Br.  Sup.  v.  772.    Mor.  7283.] 

Colonel  Chapteris  ofAmisfield  settled  his  estates,  No.  88. 
under  the  form  of  an  entail,  upon  his  grandson,  (the 
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ly^o-  appellant,  the  second  son  of  the  Earl  of  Wemyss, 
cHARTERis  wlth  the  burdcn  of  L.  10,000  Sterling,  to  be  paid 
LojiD  upon  his  death  to  Lord  Elcho,  Lord  Wemyss's 
ADVOCATE,  eldest  son ;  which  sum  was  to  be  laid  out  in  pur- 
chasing preferable  debts  due  by  the  family  of 
Wemyss,  the  rights  thereto  being  taken  in  the 
name  of  Lord  Elcho.  He  also  named  tutors  and 
curators  to  the  appellant  and  his  other  heirs  of 
entail,  during  their  respective  minorities.  Of  these 
he  more  particularly  appointed  four,  (three  being  a 
quorum,)  to  have  exclusively  the  full  and  only 
power  to  direct  and  order  the  education,  residence, 
and  travelling  of  his  said  heirs.  "  And  I  hereby 
**  expressly  will  and  appoint,  that  neither  James, 
"  Earl  of  Wemyss,  their  father,  nor  any  of  their 
"  tutors,  or  any  other  persons  whatsoever,  except 
always  the  persons  above  named  for  that  pur- 
pose, shall  have  any  power  or  voice  in  the  edu- 
"  cation,  residence,  or  travelling  of  my  said  heirs, 
*'  as  aforesaid ;  and  in  case  the  said  Earl  of 
"  Wemyss  do  interfere  and  endeavour  to  hinder 
"  the  same ;  then,  and  in  that  case,  I  hereby  de- 
*'  clare,  that  the  said  Lord  Elcho,  and  all  other 
"  the  representatives  of  the  family  of  Wemyss, 
**  shall  have  no  right  or  title  unto,  nor  any  claim 
"  or  demand  for  the  sum  of  L.  10,000  which,  in 
**  this  deed,  I  dispone  to  the  said  Lord  Elcho,**  &c. 
"  and  which  disposition  I,  in  the  said  event,  re- 
"  voke,  recall,  and  annull,  and  hereby  declare, 
"  that  the  said  sum  shall  remain  with,  appertain, 
"  and  belong  to  my  own  heirs  of  tailzie  aforesaid.** 
Colonel  Charteris  died,  leaving  the  appellant  in 
minority  }  and  the  money  being  paid  by  his  tutors 
and  curators,  (part  of  it  upon  a  decreet  of  the 
Court  of  Session,)  and  applied  in  discharging  debts 
due  by  the  family,  the  earl  granted,  in  corrobora- 
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tion,  an  heritable  bond  for  L.  10,000,  upon  which       ^^^t>- 
Lord  Elcho  was  infeft.  .    charteris 

None  of  the  tutors  and  curators  named  by  Col-  j^obd^advo- 
onel  Charteris  accepted  the  oflSce,  except  the  Earl       ^^/^*- 
of  Islay,  by  whom,  with  the  authority  of  the  Court 
of  Chancery  in  England,  certain  measures  were  ta- 
ken for  the  care  and  education  of  the  appellant,  in 
terms  of  the  settlement. 

Lord  Elcho,  engaging  in  the  rebellion,  was  at- 
tainted of  high  treason ;  and  the  appellant  having, 
within  four  years  after  his  majority,  revoked  the 
above  payment  and  raised  a  reduction  thereof,  he 
entered  a  claim  in  tlie  Court  of  Exchequer,  as  a 
creditor  upon  the  confiscated  estate,  for  the  sum 
of  LJO,000,  with  interest,  on  the  ground  of  a 
breach  of  the  above  condition  in  the  deed  of  set- 
tlement having  been  committed,  inasmuch  as  the 
Earl  of  Wemyss  had,  contrary  to  the  prohibition, 
directly  and  indirectly  interposed  in  the  ordering 
of  his  education,  residence,  and  traveling. 

Answered: — Upon  the  relevancy  of  the  claim, 
1.  That  although  the  interference  of  the  Earl,  by 
virtue  of  his  parental  authority,  with  directions  for 
the  management  of  the  claimant  given  by  the  cu- 
rators, might  have  afforded  a  good  defence  against 
payment  of  the  L.  10,000;  yet  after  it  had  been 
paid,  and  an  heritable  security  granted  for  it  to 
Loi^d  Elcho,  such  interference  could  not  authorize 
an  action  of  repetition,  because  'the  settlement  pro- 
vides, in  such  case,  only  against  payment  of  the 
money,  (by  saying,  that  it  shall  *  remain*  with  the 
heir)  but  not  for  the  return  of  it,  when  once  paid. 
In  point  of  fact,  the  curators  never  acted,  or  gave 
any  directions  about  the  claimant's  education. 
3.  That  whatever  remedy  the  claimant  might  have 

2  H 
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1750.       against  his  guardians  who  paid  the  moaey,  or 
cHAET£Ki8   against  the  Earl  of  Wemyss  who  received  it,  the 
LORDADTo-  action  was  not  competent,  in  the  first  instance, 
^^'"'      against  Lord  Elcho.    3.  That,  supposing  action 
could  have  lain  at  the  claimant's  instance  against 
Lord  Elcho,  yet,  not  having  been  raised  or  a  de- 
clarator of  iiTitancy  obtained  before  the  forfeiture, 
it  could  not  now  be  brought  against  the  crown. 

A  condescendence  was  ordered,  and  thereafter, 
(22d  December  17*8)  before  answer,  a  conjunct 
proof  was  allowed  relative  to  the  alleged  interfer- 
ence of  the  Earl ;  which  having  been  reported, 
the  Court,  (5th  July  17*9)  "  having  again  advised 
**  the  claim,  with  the  answers  and  objections  there- 
to, and  having  also  considered  the  proof  adduced 
by  the  claimant  in  support  of  his  claim,  and  de- 
bate, they  dismiss  the  said  claim,  and  decern 
"  accordingly.** 
Entered,  The  appeal  was  brought  from  the  interlocutors 

Dec.  13, 1749.  ^j-^j^^  gg^  December  1748,  and  the  5th,  14th,  and 

18th  July  1749. 

Pleaded Jor  the  Appellant: — ^The  condition  is 
not  only  lawful,  but  founded  on  the  most  laudable 
motives  ;  and  being  annexed  to  a  pure  gift,  ought 
to  be  most  liberally  construed  so  as  to  effect  the 
granter's  purpose,  and  prevent  the  contemplated 
mischief.  From  the  whole  deed  it  was  evidently 
his  purpose,  in  charging  his  estate  in  favour  of  Lord 
Elcho,  to  purchase  from  Lord  Wemyss  the  right  of 
guardianship,  which  he  could  not  otherwise  be  de- 
prived of. 

If  the  condition  be  lawful,  the  only  question  is, 
whether  it  has  been  broken  by  the  Earl,  either  by 
an  avowed  exertion  of  his  parental  authority,  or  in 
any  other  manner ;  and  that  it  has  been,  is  iully  es- 
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t^blished  by  the  proof.     It  was  the  plain  intention       ^^^Q- 
of  the  granter  to  prevent  any  inteq)osition  at  all ;    cHAKTERif 
he  has  used  the  most  distinct  words  to  show  that 
intention,  and  an  actual  hipdrance  and  interpositiop 
has  taken  place. 

The  payment  of  the  money  cannot  alter  the  na- 
ture of  the  case,  the  condition  being  clearly  reso- 
lutive or  subsequent ;  for  the  payment  is  directed 
to  be  made  immediately  after  the  granter's  death  ^ 
the  money  is  to  be  invested  in  a  permanent  fund^ 
over  which  the  conditiop  might  always  operate  ^ 
the  condition  respects  not  only  this  minority,  h}fp 
jthe  minority  of  the  other  b(sirs }  ai)4  the  words  used 
in  various  parts  of  the  deed  i^how^  that  when  the 
assignment  was  mad^  to  Lord  Elcbo,  the  ^ust  foU 
lowed  it  from  the  original  settlement,  and  the  mo* 
ney  w^  as  much  subject  to  the  cpnditions  in  bif 
hands,  as  it  would  have  been  in  case  the  debts  had 
been  assigned  to  trustees  for  that  purpose. 

If  the  appellant  b^s  ^  right  to  this  money,  a^ 
against  Lord  Elcho,  the  attainder  and  vesting  of 
his  estate  in  the  croi^n  cannot  put  the  appellant  in 
^  worse  condition  than  bjefpre  ;  nor  can  the  crowp 
have  a  better  right  than  Lord  Elcho  had ;  the  plaip 
intent  pf  the  act  being  to  preserve  all  right  and 
claims  upon  confiscated  estates  pompetent  b^forfs 
the  attainder  to  third  pai  ties. 

As  tp  jthe  objection,  that  the  condition  is  annex- 
ed to  the  acceptance  of  tlie  trust  by  ^t  least  three 
of  the  trustees  named  in  the  deed,  ijt  is  answered| 
that  the  condition  is  ^n  itself  substantive  and  inde<* 
pendent  of  the  appointment  of  trustees,  and  abso« 
lutely  prohibits  any  interposition  by  Lord  Wemyss. 
But  even  supposing  it  to  be  annexed  to  the  perfor- 
mance of  the  trust,  yet  it  is  pl^in  that^  n,otwith- 
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standing  the  appointmeDt  of  a  quorum  of  three,  any 


CMARTERI8  ^^^  trustcc  had  a  right  to  act,  so  as  to  give  effect 
LOUD  ADvo-  to  the  condition  in  terms  whereof  no  one  was  to  act 
except  the  persons  named ;  and  therefore,  while  any 
one  named  would  act,  the  prohibition  was  absolute. 
Moreover,  the  appointment  of  a  tutor  by  Lrord  Islay, 
with  authority  of  the  Court  of  Chancery,  was  an 
execution  of  the  trust,  fully  answering  the  inten- 
tion of  the  Colonel,  and  preventing  any  devolution 
•  of  the  power  upon  the  Earl  of  Werayss  ;  and  con- 
sequently made  his  interference  an  express  breach 
of  the  condition. 

Pleaded  for  the  Respondent : — By  the  clause  in 
question,  the  forfeiture  of  the  L.  10,000  is  put  sing- 
ly upon  the  Earl  of  Wemyss'  interposing  his  autho- 
rity to  take  the  appellant's  education  out  of  the 
hands  of  the  nominees,  and  control  their  directions. 
In  fact,  the  Earl  never  did  break  the  condition. 
As  the  case  happened,  it  was  absolutely  impossi- 
ble that  he  could  break  the  condition, — ^the  power 
being  given  to  any  three  of  the  nominees;  and  that 
quorum  never  having  acted,  or  given  any  direc- 
tions at  all,  the  Earl  could  not  interpose  to  prevent 
or  hinder  them ;  and  the  clause  of  forfeiture  is  plain- 
ly applicable  only  to  the  case  of  a  quorum  taking 
upon  them  to  manage  the  appellant's  education. 

By  payment  of  the  money  and  acquiescing  un- 
der that  payment  till  Lord  Elcho's  attainder,  all 
concerned  have  given  the  strongest  proof  that  they 
were  satisfied  the  condition  had  not  been  broken. 
Jadgxnent,  After  hearing  counsel,  "  it  is  ordered  and  ad- 
'  '  <<  judged,  &c.  that  the  appeal  be  dismissed,  and 
'<  that  the  interlocutors  complained  of  be  affirmed.** 

For  Appellant,  Cha*  Maitland^  Paul  JodrelL 
For  Respondent,  D.  Ryder,  W.  Murray. 
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Julia  Hog,  and  Others,        -        -    Appellants. 

John  Hog  of  Cammo,  and  MabO  ^esprndenU. 
CARET,  his  Daughter,      -        -     j        ^ 

27  March  1750. 

Bbneficium  Competentijb. — Circumstances  under  which  6f« 
neficium  compelentice  refused  to  a  grandfather  in  a  question 
with  his  grandchildren^  claiming  under  their  &ther^8  marriage 
contract.    (Judgment  in  absence.) 


HOOS 

V. 
BOOS. 


[Elchies,  h.  U  No.  S Mor.  4862  and  ISgO.] 


John  Hoo,  senior,  in  the  marriage  contract  of  his  No.  89< 
son  John,  settled  a  jointure  of  L.150  upon  the  wife, 
and  conveyed  his  lapds  of  Ladykirk  and  Cammo, 
with  other  heritable  and  personal  property,  (speci- 
fied in  a  rental  and  valuation  under  his  own  hand) 
under  the  burden  of  his  own  debts,  in  favour  of  his 
said  son  and  the  heirs-male  of  the  marriage ;  re- 
serving to  himself  a  certain  liferent  annuity,  and 
under  the  burden  of  L.IOOO  to  his  younger  chil- 
dren, in  terms  of  a  bond  of  provision  granted  of 
the  same  date.  By  the  contract,  John,  (the  son) 
obliged  himself  and  his  heirs,  in  the  event  of  there 
being  no  son  of  the  marriage,  and  of  there  being 
three  or  more  daughters,  to  pay  to  them  the  sum 
L.^00,  to  be  divided  as  he  should  think  fit. 

The  marriage  was  dissolved  by  the  death  of  the 
husband,  leaving  issue  four  daughters,  the  appel- 
lants ;  but  before  this  time,  it  had  been  ascertain- 
ed, that  the  representation  made  by  Mr.  Hog,  se- 
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1750.  nior,  of  the  amount  of  his  estate  had  been  extreme- 
rtod&  ly  erroneous,  the  funds  being  considerably  less,  and 
HOGi.  the  debts  greater  than  he  had  stated  them  to  be. 
Mh  Hog,  younger,  had,  in  cohsequentJe,  been  ob- 
liged to  sell  the  bulk  of  the  estate,  so  that  at  his 
death  the  only  funds  remaining  Wei-e,  Jir^ty  sOme 
small  heritable  subjects,  the  rents  of  which  were 
insufficient  to  pay  the  widow's  annuity  of  L.150 ; 
Mr;  Hog,  senior,  was  infefl  in  these  subjects  in  an 
annuity  of  L.90,  instead  of  his  reserved  liferent  in 
thi$  lands  which  w^re  sold }  but  it  was  admitted 
that  the  widow's  jointure  was  preferable  to  this. 
SeconcUyy  the  sum  of  L.10(X),  being  the  balance 
still  due  by  the  purchaser  of  Cammo,  and  which 
was  burdened  with  the  provision  made  to  the 
younger  children  of  Mr.  Hog,  senior. 

Iti  these  circumstances  the  tutors  of  the  appel- 
lants, being  advised  that  their  claim  under  their 
mother's  marriage  contract  for  the  provision  of 
L.2d00  Was  preferable  to  the  interests  bf  Mr.  Hog, 
Senior,  and  of  hia  children  under  the  Voluntary  set- 
tlement made  by  him  in  their  favour,  adjudged  the 
remainder  of  thdr  father's  property;  and  thereafter 
brought  an  action  of  reduction  and  declarator 
against  Mr.  Hog,  senior,  and  his  younger  children, 
for  declaring  them  preferable  to  the  reserved  an- 
nuity and  bond  of  provision,  and  for  setting  the 
same  aside,  in  so  far  as  their  interests  were  affected 
by  them.  In  support  of  this  action,  it  was  urged, 
that  as  Mr.  Hog's  estate  had  turned  out  totally  un- 
equal to  meet  what  he  represented  and  undertook 
it  to  be  sufficient  for,  the  loss  arising  from  such  de- 
ficiency ought  tiot  to  fall  upon  the  innocent  parties 
with  or  f{»r  whom  he  contracted^  but  ought  to  be 
deducted  from  the  stipulations  which  he  made  in 
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his  own  favour;   viz.  his  own  annuity,  and  th^       J^^- 
revocable  bond  to  his  younger  children.  "®®* 

Upon  the  report  of  the  Lord  Drummore,  Ordi-  hogs. 
nary,  the  Court  (1  Dec.  1748,)  "  found  the  provi-  ^ 
"  sions  in  the  contract  of  marriage  in  favour  of  the 
''  daughters  of  this  marriage,  are  preferable  to  the 
"  reserved  liferent  of  the  defender,  and  to  the  pro- 
**  visions  to  his  younger  children  j  reserving  to  the 
"  defender  to  be  heard  how  far  he  is  entitled  to 
^'  plead  the  ben^ium  competenti^e,  and  remitted 
"  to  the  Lord  Ordinary  to  hear  parties  thereon." 

A  reclaiming  petition  being  presented  for  the  de- 
fender, and  for  Margaret,  (the  only  survivor  of  the 
three  children  in  whose  favour  he  had  granted  the 
bond  of  L.  1000,  and  to  whom  he  had  provided  in 
lieu  diereof  the  interest  of  3000  merks  Scots,)  the 
Court  (12  July  1749)  **  adhered  to  their  former 
**  interlocutor,  reserving  to  the  said  Margaret  Hog 
**  to  be  heard  upon  her  claim  for  the  interest  of 
"  the  3000  merks  after  her  father's  death,*'  &c. 

The  parties  having  been  heard  upon  these  points, 
the  Court,  on  the  report  of  the  Lord  Ordinary, 
(25  July  17490  found  **  the  defender  entitled  in 
*^  this  case  to  the  beneficium  campetentue,  to  the 
extent  of  a  necessary  aliment,  which  they  modi- 
fy to  the  sum  of  L.30  Sterling  for  himself,'  and 
during  his  life ;  and  L.100  Scots  money  for  his 
daughter  Margaret,  payable  to  the  defender  du- 
•*  ring  his  and  her  joint  lives,  and  to  herself  after 
'*  his  decease  during  her  life ;  and  find  the  same  is 
'^  to  take  place  from  Martinmas  1744,  and  remit 
**  to  the  Lord  Ordinary  to  hear  parties  as  to  the 
'<  manner  of  making  the  said  aliments  effectual." 
And  they  adhered,  (1  Dec.) 
Thereafter  the  Lord  Ordinary,  {16  Dec.  1749,) 
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Entered, 


1750. 


found  **  the  said  John  Hog  preferable  to  the  pur- 

*  suers,  in  virtue  of  his  -liferent  iufeftment  on  the 
^  aforesaid  houses  in  Edinburgh,  to  the  extent  of 

*  the  said  sum  of  L.30  Sterling  of  aliment  yearly, 

*  commencing  from  Martinmas  1744  during  his 
'  lifetime  ;  and  finds  the  said  Margaret  Hog  also 
'  preferable  to  the  pursuers  to  the  extent  of  the 

*  said  L.lOO  Scots,  in  virtue  of  the  bond  of  provi- 

*  sion  from  her  father  in  favour  of  her  and  his 

*  other  younger  children,  upon  the  principal  sum 
'  of  L.IOOO  Sterling  and  annualrents  thereof,  in 

*  Watson  of  Saughton's  bond,  also  commencing 
<  from  Martinmas  1744  during  her  life,  and  de- 

*  cems,  &c.*' 
The  appeal  was  brought  from  part  of  the  inter- 

tnd  6  March'  locutors  of  1  December  1748 ;  part  of  that  of  12 
July  1749,  and  from  those  of  25  July,  1  and  I6 
December  1749. 

Pleaded  for  the  AppeUanis : — They  are  onerous 
creditors  under  their  mothedp  marriage  contract 
for  the  provision  of  L.2500 ;  r  and  as  such  clearly 
preferable  to  any  interest  reserved  to  Mr.  Hog,  se- 
nior, and  to  the  gratuitous  and  revocable  bond  in 
favour  of  his  daughter. 

There  are  not  in  tliis  case  termini  habiles  for  the 
beneficium  competentite.  The  appellants  are  not 
making  any  claim  against  either  of  the  defenders,  or 
against  any  estate  belonging  to  them.  As  creditors 
upon  their  father's  estate,  they  have  attached  the 
small  residue  of  it,  and  upon  that  title  dispute  their 
preference  with  the  defenders  claiming  against  it 

The  beneficium  competentiie  is  founded  upon  the 
supposed  natural  obligation  of  that  party  against 
whom  it  is  pleaded  to  aliment  the  other  party  who 
claims  it ;  so  that  wherever  there  lies  any  relevant 
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defence  against  the  claim  of  aliment,  the  same  must  J^^o. 
ajbrtiofi  exclude  the  heiieficium  competentiee.  In  hogs 
the  first  place,  the  appellants  cannot  be  obliged  by  hoo*. 
any  law  in  the  world  to  aliment  the  defenders,  be- 
cause they  have  not  a  sufficiency  wherewith  to  ali- 
ment themselves.  In  the  second  place,  they  are 
not  primarily  liable  to  aliment  either  of  them.  Mr. 
Hog  has  two  sons  in  opulent  circumstances,  who, 
as  in  duty  bound,  do  regularly  furnish  such  supplies 
as  are  necessary  for  his  own  and  his  daughter  Mar- 
garet's support;  and  while  they  live  and  discharge 
this  obligation,  the  respondents  can  have  no  claim 
of  aliment  against  the  appellants.  At  all  events, 
such  a  claim  never  can  be  competent  to  Margaret, 
who  does  not  stand  in  such  a  degree  of  relation- 
ship as  to  afford  any  ground  for  it* 

No  counsel  appearing  for  the  respondents,  and 
the  appellants'  counsel  having  fully  stated  the 
case  and  facts,  and  having  prayed  a  reversal  ^'' 
It  is  ordered  and  adjudged,  &c.  that  that  part  of  Judgment, 
"  interlocutor  of  the  1  December  1748,  reserving  1750"^ 
"  to  the  defender  to  be  heard  how  far  he  is  entitled 
''  to  plead  the  henqficium  competentia^  be,  and  the 
same  is  hereby  reversed ;  and  that  that  part  of 
the  said  interlocutor  of  the  12  of  July  last,  re- 
"  serving  to  the  petitioner,  Margaret  Hog,  to  be 
"  heard  upon  her  claim  for  the  interest  of  the  3000 
"  merks  after  her  father's  death  be  also  reversed  ; 
'<  and  it  is  further  ordered  and  adjudged,  that  the 
"  said  interlocutor  of  the  25  July,  and  1  December 
"  1 749,  be,  and  are  hereby  likewise  reversed  j  and 
*'  it  is  also  ordered  and  adjudged,  that  so  much 
"  of  the  said  interlocutor  of  the  I6  of  the  same  De- 
"  cember,  whereby  the  Lord  Ordinary  found  the 
"  said  John  Hog  preferable  to  the  pursuers,  in  vir- 
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^'f^^'      "  tue  of  his  liferent  infeftment  on  the  aforesaid 
HOGS       M  houses  in  Edinburgh,  to  the  extent  of  the  sum  of 
HOGS.       **  L.30  Sterling  of  aliment  yearly,   commencing 
**  from  Martinmas  1744,  during  his  lifetime ;  and 
found  the  said  Margaret  Hog  also  preferable  to 
the  said  pursuers  to  the  extent  of  the  said  L.100 
"  Scots,  in  virtue  of  the  bond  of  provision  from  her 
'*  father,  in  favour  of  her  and  his  other  younger 
'<  children,  upon  the  principal  sum  of  L.  1000  Ster- 
**  liflg,  and  annualrents  thereof,  in  Watson  of  Saugh- 
ton's  bond,  also  commencing  from  Martinmas 
1744  during  her  lifetime,  and  decerned  in  the 
said  preference,  and  assoilzied  the  defendants 
<*  from  the  reductions,  in  so  far  as  concerned  the 
«  aforesaid  liferents,  be,  and  the  same  is  hereby 
**  also  reversed ;  but  without  prejudice  to  any  re- 
medy the  said  respondent,  Margaret  Hog,  may 
be  entitled  to,  in  respect  of  any  claim  she  may 
*'  have  to  the  annualrent  or  interest  of  3000  merks, 
'*  under  the  marriage-agreement,  and  bond  of  pro- 
*<  vision  in  the  appeal  mentioned,  after  the  death 
"  of  the  said  John  Hog,  her  father.*' 


€€ 
€€ 
€€ 


For  Appellants,  Alex.  Lockhart 

This  case  is  founded  on  by  Bankton^  (I*  9*  §  8-)  without  notice 
of  the  reversal. 
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Presbytery  of  DuNSE,        -        .      Appellants.         17^. 
John  Hay  of  Belton,  Esq.        -  Respondent,   pbesbttery 


OF  DUNSE 
V. 


28  March  J  750.  hay, 

Patronaob.— Procsss—- >A  presbytery  having  moderated  a  call 
to  present  to  a  vacant  charge  ianquam  jure  devoluto ;  the 
patron  raised  a  declarator  to  have  it  found  that  he  ii^as  the 
undoubted  patron,  and  that  he  had  presented  debiio  tempore  a 
qualified  person.  The  Court  of  Session  sustained  the  action 
as  competent,  and  decerned  in  the  declarator.  Reversed,  on 
the  ground  that  the  Lord  Advocate  ought  to  have  been  made 
a  party, — ^reserving  all  objections  to  the  jurisdiction  of  the 
Court  of  Session  in  the  cause. 


QFalc.  Mor.  9911.    Sup.  V.  768.] 


The  parish  of  Dunse  being  vacant,  a  presentation  No.  90. 
in  favour  of  Mr.  Adam  Dickson  was  granted  by 
Mr.  Hay  of  Belton,  as  patron.  An  objection  to 
the  validity  of  the  presentation  was  raised  in  the 
presbytery,  on  the  grounds,  firsts  in  respect  that 
the  right  of  patronage  of  the  parish  was  not  truly 
and  honafde  vested  in  Belton ;  on  the  contrary, 
that  Hay  of  Drummelzier  was  in  reaHty  the  patron, 
but  being  unwilling  to  qualify  himself  for  the  valid 
exercise  of  the  right,  by  taking  the  prescribed 
oaths  to  government,  he  had  executed  a  simulate 
and  trust  conveyance  to  Belton,  for  the  sole  pur- 
pose of  evading  the  law :  and,  secandfy^  iii  respect 
that  the  presentee  had  not  qualified  by  taking  the 
necessary  oaths,  until  after  he  had  obtained  his 
licence  to  preach,  contrary  to  the  express  provi- 


FKESBYTERY 
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HAY. 
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^^^<>'  sions  of  the  statute  (5  Geo.  I.)  Upon  these  grounds 
the  presbytery  refused  to  admit  Mr.  Dickson  to 
the  church,  and  appointed  a  moderation  and  a  call 
for  supplying  the  vacancy,  jure  devoluto.  Belton 
appealed  to  the  synod,  whence^the  matter  was  car- 
ried by  a  reference  before  the  General  Assembly, 
who,  after  hearing  the  cause  at  the  bar,  16  May 
1748,  appointed  the  presbytery  to  moderate  a  call 
to  Mr.  Dickson. 

In  the  mean  time,  and  while  the  matter  was  still 
before  the  church  courts,  Belton  brought  an  action 
of  declarator  in  the  Court  of  Session  against  the 
members  of  the  presbytery,  (appellants,)  calling  for 
production  of  his,  the  pursuer's  titles,  and  of  the 
presentation  which  were  in  their  custody;  and 
concluding  to  have  it  found,  that  he  was  undoubt- 
ed patron  of  the  parish,  and  had  a  good  right  to 
present  a  qualified  person  ;  that  Mr.  Dickson  was 
duly  and  timeously  presented  by  him,  was  quali- 
fied, and  did  accept  the  presentation,  &c. 
,  In  defence  it  was  pleaded,  (besides  the  above  ob- 
jections to  the  qualifications  of  the  respondent  and 
his  presentee,)  that  the  proper  parties  to  a  declarator 
of  patronage  were  not  called,  particularly  Drummel- 
zier  and  the  other  heritors  of  the  parish  ;  that  the 
effect  of  the  process  was  to  bring  under  review  of  a 
civil  court  the  proceedings  of  a  court  ecclesiastical, 
in  matters  belonging  exclusively  to  its  cognizance, 
which  in  various  points  of  view  was  irregular  and 
incompetent.  The  Lord  Ordinary  having  advised 
with  the  Court,  (15  February  1749,)  "  repelled 
"  the  objections  made  both  to  the  pursuer's  right, 
"  and  to  the  person  by  him  presented,  on  account 
'*  of  his  not  having  taken  the  oaths  before  his  first 
"  licence  in  respect  of  the  answers ;  and  found 
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"  that   the  pursuer  had  in  possessorio  sufficient       >y^o* 


V, 
RAY. 


"  right  to  present,  and  that  the  right  has  not  fallen  paRSBVTEUY 
"  to  the  presbytery  tanquam  jure  devoluto.** .   The 
Court  adhered,  (25  February  1749.) 

The  appeal  was  brought  from  the  interlocutors  Entered, 
of  the  28  and  31  January,  and  15  and  25  Februai-y  ^^  ^^^-  *^*^- 

1749. 

Pleaded  for  the  Appellants: — 1.  The  examination 
and  admission  of  ministers  to  benefices  in  Scotland^ 
is  vested  in  the  church  courts  alone ;  and  no  courts 
of  civil  jurisdiction  can  interfere  to  control  their 
determinations.  Although  a  declarator  of  the  right 
of  patronage,  as  an  action  for  a  civil  right,  is  com- 
petent before  the  Court  of  Session ;  yet  the  pre- 
sent action  cannot  be  considered  as  such,  because 
the  manifest  intent  of  it  is  to  review  the  proceed- 
ings of  the  presbytery,  to  declare  the  presentee 
duly  qualified,  and  to  compel  the  church  judica- 
tory to  admit  him.  The  presbytery  are  alone 
made  parties,  whereas  in  a  declarator  of  the  civil 
right  of  patronage,  the  crown  and  the  heritors  are 
the  proper  parties,  and  not  the  church  judicatory, 
which  is  to  determine  on  the  propriety  of  the  ex- 
ercise of  the  right,  in  whomsoever  it  is  vested. 

2.  Neither  Drummelzier,  who  was  truly  the  pa- 
tron, nor  the  presentee,  were  duly  qualified. 

Pleaded  for  the  Respondent : — It  is  competent 
to  bring  a  declarator  of  right  against  any  party  who 
contests,  or  threatens  to  contest  the  same.  In  the 
present  case  the  respondent's  object  was  to  prevent 
the  appellants,  or  even  the  superior  ecclesiastical 
judicatories,  from  taking  upon  themselves,  on  a 
mistaken  understanding  of  the  point  of  right,  to 
confer  the  benefice  on  any  other  person  than  his 
presentee. 
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^^^'  The  interlocutors  complained  of  in  no  way  deny 

rsESBYTERY  that  thc  cxamination  and  admission  of  ministers 
V.         belong  to  the  church  courts*    They  have  only  de- 
"^^'       clared  that  the  civil  or  patrimonial  right  of  pre- 
senting belongs  to  the  respondent  and  not  to  the 
appellants ;  after  which  it  may  still  be  true  that 
the   examination  and  admission  of  his  presentee 
will  be  in  the  judgment  of  the  ecclesiastical  judi- 
catories  in  their  proper  order. 
Judgment,  «  The  appellants'  counsel  being  directed  to  ap- 

17M."  "  P^y  themselves  particularly .  with  respect  to  pro- 

per parties  in  this  cause;  the  counsel  on  both 
sides  were  heard  thereupon.    And  due  consider- 
ation being  had  of  what  was  offered  on  either 
'*  side  in  this  cause  ; 

'*  It  is  declared,  &c.  that  his  majest3r's  advocate 
<^  for  Scotland  ought  to  have  been  made  a  party  to 
*<  the  action  of  declarator  brought  in  this  cause ; 
*'  and  therefore  ordered  and  adjudged,  that   the 
*'  several  interlocutors  complained  of  in  the  said 
"  petition  of  appeal  be  reversed  :  And  it  is  hereby 
"  further  ordered,  that  the  respondent  do  make  his 
"  majesty's  advocate  a  party  defender  in  this  pro- 
"  cess  ;  and  also  be  at  liberty  to  bring  such  other 
**  parties  before  the  Court  as  he  shall  be  advised ; 
"  but  this  order  to  be  without  prejudice  to  any  ex- 
ception or  objection  which  may  properly  be  taken 
or  made  to  the  jurisdiction  of  the  Court  of  Ses- 
sion, touching  any  of  the  mattei*s  in  question  in 


u 
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ti 


» 


<^  this  cause. 


For  Appellants,  ff^.  Murray^  A.  HumA  Camp- 
bell. 

For  Respondent,  And.  Pringle^  C.  Yarke. 

This  reversal  is  not  noticed  in  the  reports  of  the  case. 


CASES  ON  APPEAL  FROM  SCOTLAND.     479 


Anthony  Sawyer,   -        .        -         Appellant;         Kdo. 
Earl  of  March  and  Ruglen,        -      Respondent.      sawtkb 


KARL  OP 


2  April  1750.  MARCH. 

Proof.— Witness. — An  instrnxnentary  witness  admitted  €um 
nota  to  prove  the  delivery  of  the  deed^  although  he  was  ag^it 
in  the  cause  for  the  party  proposing  to  adduce  him. 

Appeal. — A  judgment  of  the  Court  of  Session  refusing  to  eza* 
mine  the  appellant's  agent  in  the  cause^  being  reversed ;  and 
it  being  stated  by  the  respondent^  that  by  another  interlocu- 
tor, (not  appealed  from),  a  similar  objection  to  the  admissi- 
bility of  his  agent  had  been  sustained ;  the  House  of  Lords 
authorised  him  to  present  a  petition  against  that  interlocutur, 
although  the  reclaiming  days  had  then  expired. 


CFalc.  Kilk.  Elchies,  voce  Witness,  No.  29.    Mor.  16767 ."2 


The  Countess  of  Ruglen,  by  deed  of  assignation,  No.  91. 
in  January  1747i  conveyed  an  heritable  bond  to 
her  husband,  (the  appellant.)  Upon  her  death,  a 
competition  regarding  it  arose  between  him  and 
her  son,  the  Earl  of  March  and  Ruglen,  in  which 
the  question  came  to  be,  whether  or  not  the  deed 
of  assignation  in  the  appellant's  favour  had  been  de- 
livered. 

In  order  to  prove  the  delivery,  the  appellant  ad* 
duced  John  Ritchie,  W.  S.  one  of  the  instrumen- 
tary  witnesses  to  the  deed.  It  was  objected  to  his 
competency  as  a  witness,  that  he  was  the  appellant's 
agent  in  the  cause,  had  given  partial  counsel,  and 
had  been  present  at  consultations  upon  the  very 
point  at  issue  j — that  although  he  was  a  necessary 
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witness  to  prove  the  execution,  yet  the  delivery 
was  no  part  of  the  execution,  but  could  easily  be 
established  by  other  unobjectionable  witnesses,  if 
the  deed  had  really  been  in  the  appellant's  posses- 
sion. 

It  was  answered,  that  whatever  effect  this  objec- 
tion might  have  upon  the  credibility  of  the  witness, 
it  could  not  affect  his  competency ;  that  the  execu- 
tion and  delivery  of  the  deed  having  taken  place  at 
the  same  time,  there  were,  and  could  have  been,  no 
other  witnesses  present  but  the  instrumentary  wit- 
nesses, and  if  the  appellant's  agent  be  admitted  to 
be  a  competent  witness  to  prove  the  granter's  sub- 
scription, he  must  be  equally  so  for  proving  the  de- 
livery, which  was  in  efiect  a  part  of  the  execution 
of  the  deed. 

The  Court,  upon  the  report  of  the  Lord  Ordi- 
nary, (Nov.  21,  174yf)  "  sustained  the  objection 
^*  against  John  Dickie,  and  found  tliat  he  could 
"  not  be  received  as  a  witness  in  this  cause,'*  &c. 

Entered  The  appeal  was  brought  from  part  of  the  inter- 

Feb.  1, 1750.  locutor  of  21st  November  I749. 

Pleaded  for  the  Appellant: — ^The  objection  to 
Mr.  Dickie,  of  his  being  agent  in  the  cause,  cannot 
afi^ct  his  con\petency ;  how  far  it  may  affect  his 
credibility  will  be  a  matter  for  the  consideration  of 
the  Court.  The  deed  was  subscribed  and  deliver- 
ed at  one  and  the  same  time.  Mr.  Dickie  was  a 
witness,  and  a  very  proper  oneV^to  this  transaction, 
being  the  granter's  ordinary  agent,  and  the  writer 
of  the  deed.  He  is  admitted  to  be  a  good  witness 
for  proving  the  subscription,  and  why  he  should 
not  be  equally  good  for  proving  the  delivery  made 
at  the  very  time  of  subscribing,  it  is  impossible  to 
find  out    Of  both  these  acts  he  was  equally  wit- 
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Dess,  and  no  sound  reason  can  be  assigned  for  dis- 
qualifying him  to  testify  the  one,  when  he  is  a 
necessary  evidence  for  proving  the  other. 

Pleaded  for  the  Respondent: — 1.  By  the  esta- 
blished rules  of  law,  no  witness  can  be  examined  in 
a  cause,  who  is  employed  in  the  suit  by  the  party 
who  produces  him.  Every  witness  examined  in  a 
civil  cause,  must  clear  himself  by  oath  of  partial 
counsel,  and  it  is  here  admitted  by  the  appellant 
that  Dickie  is  his  agent  in  this  very  cause. 

S.  Ronald  Crawford,,  clerk  to  the  signet,  was  pro- 
duced as  a  witnessfor  the  respondent.  The  appellant 
objected  to  bis  competency,  on  the  ground  that  he 
was  agent  for  the  respondent  in  the  cause ;  and  the 
fact  being  admitted,  Mr.  Crawford  was  rejected  by 
an  interlocutor  of  the  ISth  December  1749,  find- 
ing that  he  could  not  be  received  as  a  witness  for 
the  respondent  \  and,  therefore,  the  nile  of  law  and 
justice  quod  quisque  juris  in  alterum  statueritj  ut 
ipse  eodetnjure  utatur^  ought  to  take  place. 

After  hearing  counsel,  ''it  is  ordered  and  ad- Judgment, 
"judged,  &c.  that  so  much  of  the  interlocutor  of^^P"^  ^^*^ 
2l8t  November  1749j  whe;-eby  the  objection 
against  John  Dickie  is  sustained,  and  it  is  found 
**  that  he  could  not  be  received  as  a  witness  in  this 
''  cause,  and  also  so  much  of  the  subsequent  in- 
**  terlocutor  as  adheres  thereto,  be  reversed ;  and 
''  that  the  said  John  Dickie  be  received  and  exa- 
''  mined  as  a  witness  in  this  cause,  cum  nota :  And 
it  is  further  ordered,  that  the  respondent  be  at 
liberty  to  apply  by  petition  to  the  Court  of  Ses- 
sion, against  an  interlocutor  pronounced  on  the 
ISth  December  last,  whereby  the  said  Court 
<«  sustained  an  objection  against  the  competency  c^ 
"  Ronald  Crawford,  who  was  produced  as  a  wit* 
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'<  ness  for  the  respondent,  in  this  causa,  notwithr 
^  standing  the  strict  time  limited  for  redaiming 
against  the  interlocutor,  is  expired/* 

For  Appellant,  Alea.  Lockhart,  A  Forrester. 
For  Respondent,  W.  Hurray^  A.  Hume  (^amp- 
bett. 


SfSSS 


Tre  Lord  Advocate,       -       *        AppeUant; 
Alexander,  Lord  Forbes  op  P^r-l  j^^^^^p^ 

SLIGO, /      ^mmem. 

1  February  176L 

Faloa  Dwonstratio.— Forfvjture.— Alezaader,  Lord  For- 
bes  of  PitsUgo,  found  by  the  Court  of  Session  to  be  not  at- 
tainted by  the  attainder  of  **  Alexander^  Lord  Pita^o.^ 
Judgment  Reversed. 


[Elchies^  voce  Forfeiture,  Nob  9  and  lO.] 


■i"^" 


No.  93*  Alexander  Forbes  of  Pitsligo,  was  by  letters 
under  the  Great  Seal,  in  1663,  created  a  baron  of 
Scotland,  by  the  title  of  Lord  Forbes  of  Pitsligo. 
In  1690,  die  peerage  devolved  upon  his  greats 
grandson,  the  respondent.  The  estate,  in  the 
meantime,  had  been  carried  off  by  debts,  but  was 
repurchased  by  the  respondent,  who  obtained  from 
the  crown  a  new  charter  in  his  own  favour,  by  the 
name  of  Lord  Forbes  of  Ktsligo,  upon  wfaidh  he 
was  infefl. 

By  an  act  of  the  19th  of  Geo.  II.  entitled  «« an  act 
<<  to  attaint  Alexander  Earl  of  Kellie,  Alexander 
^^  Lord  Pitsligo,  and  others,  of  high  treason,*  it  was 


emeted*  ibut  thf)  said  fiwl  of  Kelliiv  ^  Al^xuder  ««S 
**  JUwd  KtsUgo,"  &<%  *oiad  atwd  and  be  attaiated  "^J^^""^ 
of  high  treason,  unleas  th^  should  render  them-        ** 
selves  up  before  the  1^  Januaiy  1746,  &;c.  and      suae. 
by  another  act,  90  Geo.  IL  it  was  oiacted,  *^  (iiat 
*'  all  estates  of  such  peisoos  as  had  been  attainted 
^*  of  high  treason,  between  June  1745  and  June 
•*  I748»  &C.  should  be  forfeited  to  his  majesty/^ 

The  reiqiondent  aot  having  complied  with  the 
above  conditions,  was  held  as  attainted  of  high 
treason,  and  his  estate  of  Pitsligo  was  in  conse- 
quence surveyed,  and  seised  by  order  of  the  Court 
of  Exchequer. 

Thereafter  the  respondeat,  on  the  gDound  that 
the  act  did  not  apply  to  hkn,  presented  a  claim  to 
the  Court  of  Session,  setting  forth,  that  none  of  the 
persons  attainted  for  high  treason,  since  June  1745 
and  before  June  17^8>  were  interested  in  the 
estates  which  had  been  ao  aeked ;  ai^d  that  he  was 
alone  entitled  thereto. 

The  claim  was  £biin4ed  upon  the  lettms  patent 
and  the  tide  of  the  peerage.    It  was  eaaintakied 
that  the  proper  name  of  the  ppspondepi;  waa  Alex- 
ander Lord  Foibes  of  Pitsligo.    Whereas  in  the 
act  attainting  the  parties  above  mentioned,  the 
party  there  designed  was  Alexander  Lord  f^ligS. 
In  the  answere,  the  patent  x)f  jpreation  (as  stated 
in  the  daim)  was  a^itted,  but  it  was  insisted 
that  tiie  respondent  was  the  persep  meant,  and  su& 
ficiently  described  by  th.e  act  in  question )  90t- 
wjtjhitanding  ^every  word  ^  -the  description  in  the 
patent  had  not  beep  transeiibed  into  it,  and  that 
Pitsligo  wa0  bis  true  and  pn^r  title,  by  which  he 
attd  att  bis  ancestors  had  jbeea  named  and  describ- 
ed ever  since  the  creation  of  the  title.    In  support 
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of  this,  a  variety  of  instances  were  referred  to  in 
acts  of  Parliament,  rolls  and  minutes  <^  Parlia- 
ment, private  deeds  and  instruments,  sists,  pro- 
ceedings, and  judgments  in  courts  of  justice,  &c 
in  all  which  the  family  had  been  known  and  dis- 
tinguished by  the  title  of  Pitsliga 

The  Court,  found,  (10  November  1749)  that  by 
'  the  act  of  the  19th  Geo.  II.  &c.  the  said  Alex- 
^  ander  Lord  Forbes  of  Pitsligo  is  not  attainted, 
'  and  therefore  sustained  his  claim/ 

The  appeal  was  brought  from  this  interlocuter. 

Pleaded  Jar  the  Appellant : — ^Pitsligo  is  the  strict 
and  proper  title  created  by  this  patent :  it  is  the 
name  of  a  place  erected  long  before  into  a  barony, 
from  whence  the  title  was  taken,  and  has  always 
been  so  understood  by  the  legislature,  by  the  re* 
spondent  himself,  his  ancestors,  and  all  tinat  have 
had  any  transactions  with  them*  The  respondent 
has  constantly  been  known  by  the  title  of  Pitsligo^ 
and  with  a  certainty  that  leaves  no  possibility  of 
doubt  that  he  was  meant  by  that  description. 

The  objections  that  have  been  made,  all  arise 
from  the  supposed  legal  effects  of  misnomers,  either 
in  conveyances,  judicial  proceedings,  or  acts  <^ 
Parliament ;  in  aU  of  which  it  is  said  such  misno> 
mers  have  been  fatal. 

In  the  Jirst  place,  there  has  here  been  no 
misnomer,  whether  it  be  considered  acoording  to 
the  terms  of  the  patent,  or  the  titles  by  which  the 
respondent  has  commonly  been  known. 

But,  in  the  second .place^  to  consider  each  objec- 
ti(m  separately :  as  to  conveyances,  the  general 
tenor  of  the  cases  prove  the  contrary,  and  show 
that  it  is  immaterial  by  what  name  either  the 
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granter  or  grantees  are  described^  provided  thev       ^^^^' 
are  clearly  and  distinctly  pointed  out.  ^omd  adto- 

As  to  proceedings  in  courts  of  law,  it  is  well  v. 
known  that  a  defendant  in  a  suit  at  law  may  be 
called  by  that  name  which  usage  has  given,  though 
not  the  name  of  baptism  or  of  his  "parents ;  and 
this  rule  extends  even  to  criminal  prosecutions. 
But  whatever  may  be  the  ordinary  rules  injudicial 
proceedings,  the  construction  of  an  act  of  attainder 
depends  on  no  forms.  The  sole  question  is,  what 
is  the  meaning  of  the  legislature  ?  If  the  meaning 
is  plain,  the  judges  are  bound  to  declare  that 
meaning  to  be  the  law ;  whenever  a  case  within  it 
comes  regularly  before  them,  whether  that  mean- 
ing be  expressed  in  technical  terms  or  not,  and 
therefore  it  is,  that  the  most  penal  laws  have  been 
construed  even  beyond  the  words  to  give  effect  to 
the  obvious  intention. 

The  cases  of  attainder  referred  to  are  essentially 
different  ftom  the  present,  as  containing  descrip- 
tions, not  only  contrary  to  and  inconsistent  with 
the  real  names,  but  unsupported  by  any  colour  of 
usage. 

JPleaded  Jar  the  Bespondent  :'^In  all  judicial 
proceedings,  the  true  name  of  the  party  must  be 
set  forth,  and  the  omission  of  it  cannot  be  supplied 
by  any  evidence  to  prove  the  identiQr  of  the  person. 

The  true  names  of  peers  created  by  patent,  are 
such  only  as  the  crown  confers  by  the  patent,  and 
the  omission  of  any  constituent  part  of  such  name 
is  as  fatal  as  the  omission  of  the  whole,  the  remain- 
der not  being  the  true  name.  The  title  conferred 
by  patent,  is  Lord  Forbes  of  PitsUgo.  The  act 
attaints  Alexander  Lord  Fitsligo ;  titles  materially 
different    The  records  differing  so  esscntiaUy,  no 


mi.     ooUateMl  evideatie  ttm  ht  MleA  tH  i»  f^ote  tiitt 

tokbADvo.  the  person  enMbl«d}  tl0d  fl>6  p«<«dii Mitt^jld  let liM 
'^iJ'  act  of  attainder  itf e  ^tte  and  the  «atne<  The  fkffiiljr 
^■^.  fP'  was  neither  ettnobled  by  th«  nMne  of  Pitil&M^  nti 
by  the  name  of  VotbiH.  Thtit  p^tii^  does  net 
reM  alone  or  piittc^ly  tipott  ^tht^r  of  the  Mme^ 
bnt  upon  both  td^thef^  ab  a)9pe«rs  bj^  the  letten 
patent,  which  irt  eotidilsftVd  Updtt  this  poiM. 

Although  \ife  itibMtkm  Of  tht  l^slature  is  tht 
proper  rule  to  discOVti"  what  is  fh^  KfAjtict  tiiatter 
to  which  an  mtt  Of  Faflittiiieiit  relatM^  ym^  when*- 
AVer  that  appdat^s^  the  oivUttary  i^ules  df  Uw  mult 
ildt«  plaee,  a<id  gbvtftA  the  particalaf  apfrficMkm  of 
thfe  actft.  This^  therAfor^,  being  ati  act  to  attaint 
ti&rtain  persoM  bj  naM^i  taust  be  gi^veMed  by  th^ 
ftttes  of  law  dbtefVed  iti  similar  judieial  proceeds 
{ttgs ;  and,  aceoMittgly>  it  wM  determined  by  the 
House  of  Lords,  upon  the  opinion  of  all  the  j«dgi^ 
th«t  an  act  attkinling  Majcnr^Oeneral  Thomaa  Gor- 
dbh,  laird  of  AodiitKool)  did  not  attaint  Migoi^ 
<kneral  Aleitatkder  GofdotH  lahtl  of  Avicfaintool, 
Idthough  no  dbllbl  MUld  be^tertained  of  the  p0^ 
son  intended  by  the  legislature.* 
Judgment,  After  heaiittg  tdWiMl)  lAm  jttdgea  of  England 
Feb.  1, 1751.  ^^^  ordered  t&  fiv«  tiiosr  bpittion  upon  the  foltow- 
!i^g  mister,  vii^  ~  tlie  great  grand&^^  of  the 
<<  i^sspondent  Hiaii^  by  tetters  patenti  nnder  the 
^  Great  Sedl  of  SM^Mdi  te  i€6S)  <ereated  ft  peer  of 
•«  Scotlafnd,  by  tb«ti^6  of  Lord  Forbe«of  iKtsKgo; 
^  «»^  the  r6^pMpd«fit^  41^  Ms  aticestorB^  daimitlg 
^<  tender  the  Mid  lell^rb  fmw^  haTitig  cMMHoidy 
^  Used  and  %Hb&feribed  iheiiiiiet^M  «o  deeda  and 
*^  other  in!l:fi!ttients^  by  aitMn^mea  the  name  or  style 
«^ Idf  fbib6»  df  PteligK),  Mfid  «dttiettt&eB  fO^ligO; 
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**  and  having  been  commonly  described  in  legal       ly^l.  _ 
**  proceedings,  and  otherwise,  as  well  by  the  name  low  auto- 
"  or  style  of  Lord  Pitsligo,  as  of  Lord  Forbes  of      ^Xi^ 
**  Pitsligo,  and  the  said  respondent,  and  his  ances-   ^^^^  '^*- 
**  tors,  having  been  always  entered  in  the  rolls  of 
**  Parliament  of  Scotland,  before  the  union,  and 
<<  called  and  described  in  acts  of  the  Parliament  of 
**  Scotland,  (except  in  one  private  act  of  ratifica- 
cation  in  1681,)  by  the  name  or  style  of  Lord 
Pitsligo ;  and  it  not  being  proved  or  alleged  in 
**  this  cause,  that  any  other  person  besides  the  re- 
*^  spondenti  was  at  or  before  the  passing  of  the  act  of 
^*  Parliament  aflermentioned,called  or  known  by  the 
«  title  of  Lord  Pitsligo;  and  the  respondent  not  hav- 
«  ing  surrendered  himself  to  justice,  on  or  before 
**  the  day  specified  in  the  act  of  the  19th  of  his  ma- 
^'jesty's  reign,  for  attainting  Alexander  Earl  of 
^'  Kellie,  and  others  therein  named,  of  high  trea- 
**  son ;  whether  the  respondent  is  by  virtue  of  the 
'^  said  act  attainted  of  high  treason,  by  the  name  or 
**  title  of  Alexander,  Lord  Pitsligo  ?  Whereupon^ 
'<  the  Lord  Chief  Justice  of  the  Court  of  King's 
'^  Bench  having  conferred  with  the  other  judges 
*'  present,  acquainted  the  House  that  they  were 
*'  unanimously  of  opinion,  that  the  respondent  is 
'<  fully  and  effectually  attainted  by  virtue  of  the 
*^  act,  by  the  title  of  Alexander,  Lord  Pitsligo/' 

**  It  is  ordered  and  adjudged,  &c.  that  the  inter- 
^  locutor  complained  of  be,  and  is  hereby  reversed^ 
**  and  it  is  further  ordered,  that  the  claim  given 
«  before  the  Court  of  Session,  on  behalf  of  the  re- 
^  spondent  be^  and  the  same  is  hereby  dismissed. 

For  Appellant,  D.  Byder^  W.  Murray* 
For  Respondent,  A.  Hwme  CampieU  Ah  Far^ 
renter. 
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Daniei.  Midwinter,  et  alii  Book- \  jg^^ 

fipiiprfl  in  I^ondon.  -  .  I     ^-^ 


BOOKSELLSES 

or  Lo»poN      sellers  in  London,        -        -         / 

EPivBUMGH.  Alex.  Kincaid,  et  alii  ^^^^^sellers  1  d^^^^^^j^^^ 

in  Edinburgh  and  Glasgow,         J       jKmuem^. 

11  February  1751. 

PS0CB88.— LiTBBART  PBOPtRTY.— AcT  8  AnNB  C.  19 Poond 

.  lo  the  House  of  Lords,  that  an  action  on  the  statute  waaim^ 
properly  and  inconsistently  brought^  by  demanding  at  the 
same  time  damages  for  books  surreptitiously  sold,  and  aiso 
the  penalties  of  the  act ;  and  likewise,  by  joining  in  the  same 
summons  several  pursuers  claiming  distinct  and  independrat 
Tights  in  different  books. 


I^Elchies  tioce  Literary  Property,  No.  8.    Mor.  8295.^ 

No,  93.      By  the  act  8  of  Queen  Anne,  entitled  "  An  act  for 

V  the  encouragement  of  learning,  by  vesting  the 
**  copies  of  printed  books  in  the  authors  or  pur- 
*'  chasers  of  such  copies  during  the  times  therein 
"  pientioned,'*  (as  extended  by  act  12  Geo.  11.) 
it  is,  inter  alia,  provided,  that  "  the  author  of  any 

V  book,  and  his  assigns,  shall  have  the  whole  liber- 
"  ty  of  printhig  it  for  fouiteen  years ;  and  if  any 

person,  within  that  time,  shall  print,  reprint,  or 
import  such  book,  without  consent  of  the  pro- 
**  prietor ;  or  knowing  the  same  to  be  so  printed 
*^  or  imported,  shall  publish,  or  expose  it  to  sale 
^^  without  such  consent,  the  offender  shall  forfeit 
*/  the  books  and  sheets  to  the  proprietor,  who  shall 
**  damask  and  make  them  waste  paper;  and  fur- 
"  ther,  shall  forfeit  one  penny  for  every  sheet  found 
<^  in  his  custody,  printed  or  printing,  one  moiety  to 
**  the  crown,  the  other  to  him  who  shall  sue  for  the 


■ 
it 

(C 


CASES  ON  APPEAL  FROM  SCOTLAND.    489 

*'  same.     It  is  further  declared,  that  these  for-       1751. 
*>  feitures  shall  only  apply  to  books  duly  entered  at  BooKsvLLBmf 
"  Stationers  Hall  before  publication  ;  and  that  all  ^'  I'^l^^^ 
*^  actions  under  this  act  must  be  brought  within  idinbueoh. 
**  three  months  afler  the  offence  done." 

Upon  the  ground  that  the  provisions  of  this  act 
had  been  violated  by  the  respondents,  an  action 
was  raised  against  them  by  the  appellants,  in  which, 
after  founding  upon  the  statutes,  the  summons 
set  forth :  **  And  moreover,  that  abstracting  from 
*'  the  penalties  of  the  said  statutes,  all  persons  con- 
travening the  prohibitions  thereof,  and  thereby 
encroaching  on  the  property  of  their  fellow-sub- 
jects, to  the  great  discouragement  of  learning, 
and  prejudice  of  the  interest  of  the  public,  be- 
**  come  liable  to  an  ordinary  action  in  law  or  equity, 
*^  that  they  may  be  compelled  to  render  damages 
'*  to  the  party  aggrieved,  in  respect  of  such  books 
**  as  they  should  have  sold,  contrary  to  the  prohi- 
**  bitions  of  the  law,  and  to  render  up  such  books 
''  and  copies  as  they  might  still  have  upon  hand, 
<<  and  are  not  legally  entitled  to  expose  the  same 
**  to  sale,  as  having  been  printed,  reprinted,  or  im- 
**  ported  contrary  to  the  law  and  to  the  private  in- 
**  terest  of  the  lawful  proprietors  of  the  copies  of 
**  such  books  :'' — and  concluded,   that  therefore 
the  said  penalties  ought  to  be  adjudged  against  the 
defenders,  **  at  least  and  in  the  option  of  the  pur- 
**  suers,  that  the  defenders  ought  to  be  ordained 
**  to  pay  damages  to  the  pursuers  for  every  surrep- 
titious copy  that  had  been  scdd  by  them  or  any 
of  them,"  and  to  deliver  up  all  copies  remaining 
in  their  possession. 

Objections  being  made  to  the  relevancy  of  this 
libel,  the  pursuers'  counsel  stated  that  "  at  present 
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ly^t      '*  he  did  not  iniist  for  tiie  peaaldeft  in  the  aebi  of 

aooKMi'LSM  ^  Parliament,  but  only  upon  the  oommoti  law ; 

ojT  ^p^^oN   ^  ^^^  ^^  ^^  present  he  restricted  their  said  libel 

saMniumi.  €€  t^  tijg  property  of  the  two  books,  &G.  and  for 

the  profits  which  the  defendante  had  made  by 
sale  of  those  books,  and  the  damages  sustained 
by  the  pursuer.*** 

Th9  Court  (24  Dec.  1746)  fonmi,  ~  that  an  ac- 
tion of  damages  lies  at  the  pursuers*  instance  to 
^  the  extent  of  the  profits  made  by  the  defenders 
*'  on  such  of  the  books  libelled  as  have  been  enter* 
**  ed  in  Stationers*  Hall,  and  reprinted  in  Bnt$i!a,^ 
and  appointed  parties  to  be  ftirtber  beard  on  the 
question,  **  Within  what  length  of  lAme  the  penal- 
^*  ties  enacted  in  the  19  Geo.  II«  can  be  seed 
"for?** 

Parties  being  heard  accordingly,  the  Court,  upon 

advising  a  petition  for  the  defenders  with  answers, 

foundt  (2  Dec.  1747)  *'  that  no^  action  lies  cm  the 

"  statute  for  (fences  against  the  same,  except  when 

^  it  is  brought  within  three  momtbs  of  the  ofifence, 

**  and  that  no  action  of  damages  lies  on  tlie  sta- 

^  tute.** 

Entered,  The  appeal  was  brought  from  an  interlocutor  of 

1  Dec  1749.  4  February,  part  of  the  interlocutor  of  24  Dec. 

1746,  and  those  of «  Dec.  1747,  and  7  June  1748, 

Pleaded^  the  AppelUmti :-^Vniere  an  act  of 

Fku*liament  forbids  an  injurious  act,  whether  under 

an  express  penalty  or  not,  the  pilrty  aggrieved  has 

consequently  a  remedy  by  acti(Hi,  although  no  auch 

action  be  named  or  allowed  by  the  act 

*  Muted  due  foot  respondcati.  In  aO  the  teportt  of  tlie  case  iC  k 
BUted  thAt  the  libel  was  abiolately  restricted  |  bal  9Uk  f^dfiatmi  ef 
House  ef  LordSk  It  likewke  appsara  frtm  Iho  froeaodlBga  ia  tiie 
Court  of  Seasionj  that  the  qoeatioii  of  penalties  was  nol  eatiielj 
waved. 
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The  act  in  question  adnuts  a  property  in  copies       iy^»* 
of  books  to  have  existed  to  the  authors  or  their  BooKiBi.x.«af 
assigns  before  its  date  {  and  was  meant  as  an  addi^  ^'  ]m^^ 
tional  security  to  that  property  for  a  certain  term  *»"•»»■•■• 
of  years.    The  legsl  consequences  of  property  at 
the  common  law  is,  that  the  proprietor  may  main«- 
tain  an  action  for  the  violation  of  it«    Even  sup- 
posing the  property  in  question  to  have  been  creat- 
ed by  that  statute,  yet  the  common  law  and  equity^ 
would  operate  for  its  security  in  the  same  manner 
as  if  it  had  been  a  property  at  common  law. 

Piuukd  Jbr  tke  Betpondents : — ^This  action, 
which  is  admitted  to  be  the  first  of  its  kind  in  Scot- 
land,  appears  from  the  libel  to  be  complicated  and 
inconsistent  One  branch  is  for  the  recovery  of 
different  penalties  given  by  different  statutes,  one 
half  to  the  crown,  the  other  to  the  informer  \  and 
yet  the  King^s  Advocate  is  not  a  party,  nor  do  the 
puiBuers  sue  as  well  for  the  crown  as  for  them^ 
selves.  The  second  branch  is  an  action  upon  the 
statute  for  damages,  which  is  not  authorised  by  the 
statutes ;  while  if  it  is  taken  as  an  action  for  da* 
mages  at  common  law,  then  it  cannot  be  joined 
with  an  action  for  the  penalties. 

The  action  is  brought  by  a  number  of  persons 
alleging  separate  rights  to  several  books,  on  which 
their  libel  is  founded  against  the  respondents,  (who 
are  twenty-four  separate  traders,)  without  charging 
them  to  be  joint  offenders. 

It  is  A  mistake  in  fact  to  say  that  tliis  is  an  ac- 
tion in  nature  of  a  bill  in  equity  for  an  account  of 
profits,  waving  ^e  penalties.  The  libel  is  expressly 
ibr  penalties  and  damages;  and  the  attempt  to 
vary  the  nature  of  the  cause  was  illegal  and  ap- 
pears not  to  have  been  really  intended :  for  as  the 
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>y^^'      appellants  first  restricted  their  libel  to  two  books, 

BooKSBLLBM  aod  waved  penalties,  and  in  the  next  place  restrict- 

AVD       ed  it  to  three  books,  and  insisted  on  the  penalties 

EBvnvMu.  under  (he  act  12  Gea  II.  so  in  the  very  last  step 

of  the  cause  they  resumed,  and  insisted  to  proceed 

for  the  penalties  under  the  statute  of  Queen  Anne. 

Jxidgment,         After  hearing  counsel :   *'  It  is  declared,  &c. 

II  Feb.  1751.  ,,  ^^^  ^g  action  brought  by  the  appellants  in  the 

**  Court  of  Session  was  improperly  and  inconsist- 
-  enUy  brought,  by  demanding  at  the  same  time 
**  a  discovery  and  accompt  of  the  profits  of  the 
'*  books  in  question,  and  also  the  penalties  of  tiie 
*'  act  of  Parliament,  which  the  appdlants  have 
'*  never  absolutely  waved  in  the  proceedings  be- 
^  low ;  and  also  by  joining  several  pursuers  claim- 
**  ing  distinct  and  independent  rights  in  different 
**  books  in  the  same  action ;  and  that  tiierefore 
the  points  determined  by  the  said  'intnlocutors 
could  not  r^ularly  come  in  question  in  this 
cause:  And  therefore  ordered  and  adjudged 
**  that  the  said  several  interlocutors  be  reversed, 
<*  without  prejudice  to  the  detemnnation  of  any  of 
**  the  said  points  when  the  same  shall  properly  be 
^'  brought  in  judgment :  and  it  is  hereby  also  de- 
*^  clared,  that  the  Kbel  in  this  case  is  non-relevant : 
**  and  ordered  that  the  said  Court  of  Session  do 
"  proceed  accordingly." 

For  Appellants,  W.  Murrmf^  Alex.  'Lockhart. 
For  Respondents,  A.  Hume  CampbeU^  C  Fcrke. 

Lo(d  Eldiiet  wKft^  thtl  ^  it  wm  written  ftom  LoiidoD  that  it  wm 
fc  the  opinion  of  the  Uouie,  (or  eeemed  to  be,)  thut  a.anit,  if  pi^fMriy 
«« broughty  lies  for  profits  within  the  tem  granted  by  the  atatate«  bat 
"  not  iiftCT  that  term." 
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William  Sutherland,  of  Little  ,     ^ 

■       ^         "      -  1751. 


ILLIAM    SUTHERLAND,    Ot   Ldttle  ^       .         „ 

Torbol.Esq.        -        -        -       }  ^I^^^- 

Alexander  Gordon  of  Ardoch,  1  _ 

Esq.e/fl&-        -        -        -         }Be^ix»uknt,. 


ttUTH£KLANl» 

V. 

OO&DON. 


7  March  1751. 

Pbotision  to  Heirs  and  Children. — Fiar  absolutb  and 
LiMiTBD.— A  disposition  in  a  marriage  contract  to  the  heir  of 
the  marriage  in  fee^  with  an  obligation  to  infeft^  and  absolute 
warrandice,  imports  only  a  right  of  succession,  and  not  a  jus 
credili,  in  a  question  with  onerous  creditors. 

Inhibition. — A  right  of  succession  under  a  marriage  contract 
cannot  by  inhibition  be  made  effectual  against  onerous  credi- 
tors of  the  father. 


[Falc.  and  Kilk.    Mor.  4398.    Kames,  12915.] 

Gordon  of  Ardoch  having  adjudged  upon  an  No*  94. 
heritable  bond  over  the  knds  of  Little  Torbol, 
brought  an  action  of  ranking  and  sale  of  the  same. 
In  this  action  Mr.  Sutherland  of  Little  Torbol, 
(eldest  son  and  heir  of  the  debtor  in  the  bond,) 
appeared  and  produced  the  contract  of  marriage 
between  his  father  and  mother,  whereby  the  fiither 
bound  <*  himself,  his  heirs  and  successors^  to  infeft 
<<  his  promised  spouse  in  liferent,  and  the  hdr-male 
<<  to.  be  procreate  betwixt  them  in  fee,"  in  the 
lands  of  Little  Torbol ;  and  further  bound  himself 
to  warrant  the  said  infeftment  to  his  wife,  and  the 
heir-male  of  the  maniage,  for  their  respective  in- 
terests of  liferent  and  fee»./^from  all  and  sundiy 
*'  prior  infeftments,  inhibition^  adjudications,  kcJ^ 


4d4i       c A»a  09  APn AL  r tow  scotIiAvo. 

*^^^'  And  lastly,  it  was  declared,  that  execution  for  im- 
•DTHEKLAND  plemeiit  should  pass  on  the  contract  at  the  instance 
aoKDOK.  of  Mr.  RosSy  the  wife's  father,  againat  Sutheriand 
luad  his  h^irs.  He  also  produced  an  inhibition 
which,  during  his  infancy,  had  been  raised  on  the 
contract  of  marriage  by  the  said  Mr.  Ross ;  and  he 
pleaded  that  by  virtue  of  it,  the  right  of  fee  iMd 
been  so  effiMstiudly  secured  to  him  aa  heir  of  the 
marriage,  as  not  to  be  frustrated  by  any  voluntaiy 
security  for  debt  subsequently  granted  by  his  &- 
tber }  and  that  the  debts  now  founds  on  being  all 
posterior  m  date  tx^  tbe  inhibition,  tho  Jlai^dii  ci 
little  Torbol  ought  to  be  struck  out  of  tho  nle. 

Answered — ^That  the  defender  was  not  proper- 
ly a  creditor  under  the  marriage  contract  in  com- 
petition with  ordinary  creditors,  nojr  CQ&ld  he  daim 
the  estate  under  that  character  but  only  as  heir  to 
his  father.  By  the  marriage  contract,  the  hope  of 
succession  was  the  only  thing  secured  to  him ;  the 
fee  and  absolute  property  of  the  estate  remained 
.  with  the  fiddler,  and  was  therefiore  sidbject  to  his 
onerous  debts ;.  and  although  the  inhibition  aeew- 
od  the  4ie&ndef^s  right  against  gratuitous  deeds,  it 
oonld  not  alter  or  enlaige  the  original  obligation. 

The  jcase  being  leported,  the  Court  {4  June 
IJiHf}  ^*£oiamd  that  the  inhibition  served  upoo  the 
^  contract  of  marriage -seoHiBed  the  defender  against 
«<  the  onerous  contraotioos  of  the  father,  aftiur  the 
«<  date  of  the  inhibition. 

A  petition  was  ptesen^  against  tiiis  interiocit- 
tor,  ut  4iie  answers .  to  ^^bich,  it  was  inter  4iMa 
pleaded,  that  at  all  events  the  defender  mm  an 
•onerous  orediter  of  his  father  for  Am  provisions  in 
ikvoiu:  of  the  heir  undec  the  contract,  and  that  Ihis 
had  been  alnady  fixed  %  the  Conrt  in  an  aoljion 
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against  Ross  of  Aldie,  who  being  pursued  hy  the      >TA^ 


defender's  father  for  part  of  his  wife's  portion^  »«thi»i^ii» 

stated  in  defence*  that  he  was  not  obliged  to  pay     ^wou, 

until  the  father  implemented  his  part  by  Vesting 

the  fee  in  the  heir  of  the  marriage ;  whereupon 

{5  Feb.  1724)  it  was  found  <  that  he  ought  to  resign 

^  the  lands  m  favour  of  himself,  and  failing  him  in 

^  favour  of  his  son  momnatim  in  fee,  with  absolute 

'  warrandice.  &c.  conform  to  the  oHitract,  before 

^  payment  of  the  tocher/ 

The  following  interlocutor  was  pronounced,  (4th 
Nov.  1747  0  *'  Having  advised  thb  petition^  with 
«  the  answers  made  thereto^  with  the  interlocutor 
*^  of  date  the  5  Feb.  17^  in  the  process  at  the 
<<  instance  of  Sutherland  of  Little  Torbol  against 
<^  Ross  of  Alitie ;  find  that  the  fee  by  the  contract 
**  of  marriage,  remained  with  the  father,  and  only 
^*  the  ^s  mccessicnia  was  vested  in  the  son ;  and 
**  found  that  the  inhibition  did  not  strike  against 
**  the  fadier^s  onerous  creditors.** 

Upon  again  considering  the  case  on  a  petition» 
foundii^  rtrongly  on  the  clause  of  warrandice  asd 
a  petition  and  answers  thereto,  the  CSourt  (7  D«^ 
1747)  altered;  and  founds  ^that  the  inhibitioii 
<<  served  upoa  the  contract  of  marriage,  whidb 
<<  contained  a  clause  of  absolute  warrandice,  se*- 
<<  cured  the  defender  against  the  cnerous  contca&- 
^  tions  (^  lus  father,  posterior  to  the  date  thereof**^ 

This  interlocutor  was  again  altered  on  (be  3d 
June  17489  when  it  was  found,  *'  diat  the  inhibir 
«  tion  served  cm  the  contcact  of  marriage,  did  not 
<<  preclude  the  onerous  creditors  <£  the  ^ridiec, 
**  though  posterior  to  the  inhibition ;  and  feund^ 
^  therefore,  that  the  lands  oi%fat  not  to  be  strode 
''^  out  of  the  sale.'* 
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i76\.  The  i^peal  was  brought  from  the  inteFloctitow 

•DTHERLAHD  of  thc  4th  Nov.  1747,  and  of  the  Sd  June  1748. 
ooEDON.  Pleaded  Jbr  the  Appellant: — From  the  whok 
tenor  of  the  marriage  contract — ^from  the  obligation 
to  infefl — ^from  the  clause  of  warrandice,  and  from 
the  clause  for  execution  at  the  instance  of  a  trus- 
tee, it  clearly  was  the  intention  of  the  parties  that 
the  fee  of  the  estate  should  be  absolutely  secured 
to  the  heir-male  of  the  marriage.  Indeed,  if  no 
more  than  a  spee  successionie  had  been  provided  to 
the  heir,  the  clause  for  execution  wouid  have  been 
absurd,  as  the  obligiation  in  the  contract  itself  suffi- 
ciently secured  to  him  the  right  of  succession^  and 
barred  all  voluntary  and  gratuitous  acts  in  preju- 
dice of  it 

The  appellant  is  an  onerous  creditor  of  his 
.  father  for  the  several  provisions  made  in  the  con- 
tract in  favour  of  the  heir-male  of  the  marriage. 
This  is  tli6  legal  effect  t>f  the  deed,  and  iias  beeA 
established  by  the  judgment  of  the  Court  of  Ses- 
sion, in  the  previous  case  above  mentioned.  The 
inhibition,  therefore,  which  was  used  i^nst  the 
appellant's  farther  upon  this  obligation,  not  only 
disabled  him  from  entering  into  engagements  in- 
consistent therewith,  but  also  put  all  other  persons 
so  contractiTig  with  him  in  nuda  fide.  It  is  th6 
effect  of  an  inhibition  to  make  a  personal  obliga- 
tion as  binding  negatively  upon  all  the  lieges  as  it 
is  positively  upon  the  obligant;  in  otlier  words, 
to  prevent  third  parties  from  doing  any  thing  that 
may  disappoint  the  performance  of  the  obligation. 
Now,  here  the  fee  was  provided  to  the  hair-male  of 
the  marriage,  and  warranted  absolutely  against  all 
incumbrances.    The  inhibition  passed,  upon  both 

these  obligations  of  provision  and  warrandice,  and 

1 
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consequently  barred  all  transactions  inconsistent       hm: 
with  their  complete  execution*     Of  this  nature  sutherlamd 
entirely  is  the  respondents  bond»  which,  if  allowed    oqxaok. 
to  stand,  must  dis^point  altogether  these  provi* 
sions  in  the  appellant's  &vour. 

Pleads  for  the  Bespondent.-^Where  an  estate 
is  settled  upon  the  parents  in  conjunct  fee  and  life- 
rent, and  on  the  heirs  of  the  marriage  in  fee,  the 
power  to  contract  debt,  and  to  dispose  of  the  whole 
for  valuable  considerations,  continues  in  the  party 
from  whom  the  settlement  proceeds.  The  present 
case  falls  within  this  rule ;  the  fee  remained  with 
the  father ;  and  the  heirs  of  the  marriage  not  being 
in  esse  at  the  date  of  the  settlement,  they  had  only 
spes  succeseioms  subject  to  the  Other's  t^al  power 
over  it. 

The  heir  of  a  marriage  is  considered  in  a  two- 
fold light,  as  heir  and  as  creditor ;  as  heir,  in  re- 
spect of  deeds  granted  for  valuable  consideration, 
and  he  is  liable  to  the  burden  of  such ;  but  as  cre- 
ditor, in  regard  to  voluntary  and  gratuitous  deeds, 
which  have  no  effect  against  him.  Now  a  clause 
of  warrandice  cannot  vary  the  nature  of  the  right 
warranted.  It  may  be  effectual  to  defeat  gratuitous 
deeds,  or  perhaps  found  an  action  of  damages 
against  the  father's  separate  estate ;  but  it  cannot 
af&ct  the  father's  right  of  properly,  or  prevent 
others  from  contracting  with  him. 

In  like  manner,  tiie  inhibition  can  have  no  other 
effect  than  to  secure  those  who  are  interested 
under  the  contract  in  the  enjoyment  of  their  pro- 
per rights,  according  to  the  true  construction  of  the 
deed ;  but*it  cannot  have  the  eflfect  of  extending 
or  enlai]ging  these  rights,  so  as  to  encroach  upon 
or  interfere  with  the  father's  right  of  property. 

i2  K 
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1751.  But  the  obligation  of  warrandice  expresriy  re- 

suTHKBLAMD  ferred  only  to  priar  existing  incumbrances,  and 

GORDON,    therefore  could  not  secure  the  right  of  the  heir 

against  debts  afterwards  entered  into  by  the  father 

in  the  exercise  of  that  right,  which  in  point  of 

law  remained,  and  would  have  remained  in  him, 

although  he  had  infeft  the  appellant  in  terms  of 

the  contract,  as  pointed  out  by  the  interlocutor  of 

February  1724. 

Judgment,         After  hearing  counsel :  **  It  is  ordered  and  ad- 

'  *<  judged,  &c.  diat  the  several  interlocutors  com- 

**  plained  of  be,  and  the  same  are  hereby,  affirmed.'* 

For  Appellant,  fF.  Murray^  Alex,  hockhart. 
For  Respondents,  A^  Hume  CatnpbeUf  C.  Farie. 


The  Lord  Advocate,        -      •        Appellant; 
Lord  Boyd,  etalii^        -         *         Betpondents. 

m 

28  March  IJSl. 

FoRFEiTURB.— Act  I^  Gso.  I.  c.  so.— A  conreyance  hj  a  fa- 
ther to  his  son  after  the  date  spieeified  in  the  aiet^  sustained'— 
the  debts  charged  on  tiie  estate^  and  for  which  the  son  became 
personally  Uable/befng  nearly  <qnal  to  the  vahM  of  the  lands. 


f  Elchies  voce  Forfeiture^  No.  8.— Falc. — Mor.  14768.]] 


No.  9^.       William,  Earl  of  Kilmaniock,  in  1782  disponed 

his  estate,  reserving  his  own  liferent,  Vto  his  eldest 
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son,  Lord  Boyd.    The  conveyance  was  likewise       i75i. 


burdened  with   a  faculty   to  provide  L.2000  to  tokdadvo- 
younger  children,  with  a  jointure  to  Lady  Kilmar-         t^. 
nock,  and  with  all  the  debts  contracted  by  the  earl  i-o»»  boyd, 
or  his  predecessors  previous  to  the  date  of  the  dis- 
position.    Lord  Boyd  was  infeft,  and  the  instru- 
ment of  sasine  duly  recorded. 

The  earl  was  attainted  of  high  treason  during 
the  rebellion  1745,  and  executed.  Lord  Boyd 
then  entered  into  possession  of  the  estate,  and  in 
order  to  pay  off  the  debts  he  conveyed  it  to  cer- 
tain trustees,  (respondents)  by  whom  it  was  shortly 
aflterwards  sold  to  .the  Earl  of  Glencairn,  and  the 
purchase  money  applied  towards  satisfaction  of  the 
debts.  But  the  estates  having  been  surveyed  by 
the  Court  of  Exchequer,  as  forfeited  by  the  earl's 
conviction.  Lord  Boyd  and  his  trustees  entered 
their  claim  in  the  Court  of  Session,  in  the  manner 
directed  by  the  20  of  Geo.  IL 

To  this  claim  it  was  objected, — that  by  the  clan 
act,  (1  Geo.  I.)  it  had  been  enacted,  **  That  all 
**  tailzies,  settlements,  &c.  of  any  estates  made  in 
*^  Scotland  in  name  of  whatsoever  person  since  the 
**  1  Augustl714,orthatshouldbemade  intimecom- 
**  ing,  by  any  person  who  shall  be  convicted  of  high 
« treason,  shall  be  void  and  null,  excepting  such 
**  deeds,  securities,  &c,  as  had  been  or  should  be 
made  for  just  and  onerous  causes,— the  said 
causes  being  instructed  otherwise  than  by  the 
writings  themselves."  That  the  disposition  un- 
der which  the  respondent  claimed  was  posterior  to 
the  1st  of  August  lyi^^t  and  consequently  was  null 
and  void  unless  the  respondents  could  instruct  the 
onerous  cause  thereof. 

Answered — 1st,   That   the  above  statute,  and 


ITSl. 


LOB»  BOTO. 


500        cAflu  am  afteal  Fwom  sconjovo. 

pvtkHhrlT  the  diOK  fouaded  im,  was  a  tempiK 
nuy  kw  Baiited  b^  the  wwvis^  m  well  as  by  the 
obvioiis  ioteDtioD  of  the  act,  to  the  reb^ioo  is 
1715 ;  mad  that  it  would  be  attended  wM  ^fm 
dangerous  oonse^ieoces  to  extend  k  in  the  hmi* 
nerproposedy  as  nopenon  coold  be  sore  that  the 
partjr  with  whom  he  oonti acted  aaght  not  he  gaB^r 
of  high  treawwi  at  the  ^stance  of  thirtj  or  fertj 
yeais;  and  it  would  lie  iaipnct]Gable»  at  soch  • 
distance,  to  prove  the  ooerositT  of  the  deeds^  otbei^ 
wise  than  by  the  writiDgs  th«nselves^  That  tlib 
constroctioQ  was  strot^y  confirmed  hiy  the  vesting 
act  of  the  90  Geo.  IL  wherebr  the  rtrr  same  pro* 
vision  was  re-enacted  widi  a  retrospect  onhr  to  the 
24  June  1742,  which  is  inconsistent  with  Ae  ida, 
that  the  former  act  was  to  r^idate  convicttons  fer 
high  treason  in  174i5.* 

Bat;  sopposii^  that  the  said  former  act  could 
now  t>e  considered  as  a  subsisting  law,  the  pieseot 
case  comes  widiin  the  exception  of  the  statnte; 
fer  the  deed  1792  was  not  only  granted  for  just 
and  rational  consideratioos»  bot,  in  the  eye  of  hw, 
fer  canses  strictly  onerous^  being  burdened  with 
debts  to  sudi  an  extmt  as  amonnted  to  an  onerous 


The  Court  ordained  the  daimant  to  give  in  a 
particular  condescendence  of  the  onerous  canses 
allied,  and  the  manner  of  prooC  From  the  con- 
it  appeared,  diat  at  the  date  of  the 


t  «^  k  u  1 1 


*  "  We  wen  all  of  WBpmdj  SMkmhBl  m 
"  the  Pmaidcai^  «1m  adi  le  ita^t  Ae  set 
-^  rIkBm  ITU,  IB  «kiBk  «|iMn  W  w 

"  able  to  pnn«  tbe  omenm  ctamt,  ve  aD 
tben  tD  gjNe  m  a  coBdcaoeBiBBee  af 
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deed  tlie  debts  charged  upoa  the  estate,  and  for       '^^i- 
which  Lord  Boyd  became  personally  liable,  ex-  load^dto- 
ceeded  the  value  of  the  estate  at  the  time.  ^t" 

In  the  answers  to  the  condescendence  it  was  at-  ^•»^®^'>» 
tempted  to  be  shown,  that  in  fact  the  estate  ex- 
ceeded in  value  the  incumbrances  with  which  it 
was  charged  ;*  but  it  was  chiefly  insisted  in  point 
of  law,  that,  it  not  being  alleged  that  Lord  Boyd 
paid  or  gave  to  the  late  Earl  any  price  or  valu- 
able consideration  whatever  out  of  his  own  money 
or  any  separate  estate  of  his,  it  could  not  be  main- 
tained that  the  conveyance  had  been  made  *  for  just 
and  onerous  causes/  in  the  true  sense  of  the  act, 
nodiiog  being  given  for  that  conveyance  by  the 
disponee.  So  far  as  the  debts  are  real  and  bona 
Jide^  the  creditors  will  not  be  prejudiced  \  but  Lord 
Boyd  now  claims  the  reversion  of  the  estate  for  no 
consideration.  That  is  the  only  thing  now  in 
question,  and  it  is  the  settlement  of  tiiat  only  which 
is  alleged  to  be  voided  by  the  clause  founded  on. 

Replied— ^That  the  plain  intention  of  the  sta- 
tute, (supposing  it  to  be  new  binding)  was  to  pre- 
vent fraudulent  conveyances,  calculated  to  avoid 
the  efiect  of  forfeiture  for  high  treason,  supposed 
to  have  been  in  view  when  such  conveyances  were 
executed;  so  that,  where  the  grant  appeared  so 
far  just  and  onerous  as  to  exclude  all  suspicion  of 
such  a  design,  the  conveyance  must  be  h^ld  to  fall 
within  the  exception.  H^ere  thexie  can  he  no  sus- 
picion of  evil  intentions  in  granting  the  disposition, 
as  it  was  not  until  long  after  its  date  liiat  the  earl 
was  seduced  from  his  loyalty.     By  virtue  of  the 

•  MoDboddo  mention  that  the  debts  extended  to  twenty-two  years 
purofaaee  o(  the  estate^  «nd  thai  it  ,«as  aold  at  twenly-ieveu  yean  pur- 
ehaWiF—rf^jBlroioa'^  Sup,  V.  774*) 
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^^^^*       disposition,  the  respondent  became  personally  liable 
LOED  ADTo-  fo^  ^jj^  jj^^jg  cHaFged  on  the  estate,  which  at  least 

CATS  ^ 

V.         equalled  its  value  at  that  time  ;  and  in  fact  he  had 
^^*&c.^"^'  granted  his  personal  security  to  several  of  the  cre- 
ditors*   The  transaction,  theref<H*e,  was  the  same 
as  if  he  had  engaged  to  pay,  as  the  purchase  money 
of  the  estate,  a  sum  of  money  equivalent  to  these 
debts.     Supposing  the  value  of  the  estate  to  have 
since  increased,  this  cannot  affect  the  question,  which 
must  be  governed  by  the  state  of  matters  at  the 
Entered         date  of  the  conveyance  in  1732. 
28  Nov.  1749.     'pjjg  Court  sustaiued  the  claim,  and  decerned, 

28  Mawh'     (27  July  1749.) 

1731.  'pj^g  appeal  was  brought  from  this  interlocutor. 

After  hearing  counsel :    **  It  is  declared,  &c. 
that  it  appearing  that  the  amount  of  the  debts 
charged  upon  the  estate  in  question,  to  which 
the  respondent,  Boyd,  became  personally  liable, 
**  by  his  acceptance  of  the  right  under  the  deed  of 
*^  10  August  1732,  was,  at  the  time  of  making  the 
'*  said  deed,  equal  to  the  then  value  of  the  said  es- 
•*  tate,  or  thereabouts, — the  said  interlocutor  or 
"  decree  ought  to  be  affirmed,  and  it  is  therefore 
*<  ordered  and  adjudged,  that  the  said  petition  and 
**  appeal  be  and  is  hereby  dismissed  this  House, 
<*  and  that  the  said  interlocutor  or  decree  be,  and 
*'  the  same  is  hereby  affirmed.'' 

For  Appellant,  D.  Myder,  W.  Grant,  W.  Mur- 
ray. 

For  Respondents,  A.  Hume  Campbell,  Alex. 
Lockhart 

*'  The  Lord  Chancellor  stated  three  material  points  in  the 
"  cause ;  Ist^  Whether  the  dan  act  was  or  was  not  temporary  ? 
"  2d^  Whether  Lord  Kilmarnock  was  or  was  not  attainted  of 
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*'  the  treaaon  therem  mentioned  ?    3d,  Whether  the  disposition         1751, 
1732  was  onerous  or  not  ?     He  thought  the  discussion  of  the 
first  point  might  rather  be  reserved  for  some  other  cases  that 


LORD  ADTO- 
CATB 

*^  might  come  before  them ;  but  I  am  told  that  hj  his  way  of  v. 

**  reasoning  he  seemed  to  think  it  temporary.    The  second  he    i-OK^'o^n, 

^*  thought  unnecessary,  because  that  objection  had  not  been 

**  made  for  the  claimant  before  us ;  and  as  to  the  third,  he 

**  thought  the  disposition  onerous :  and  if  the  House  was  of  that 

*'  opinion,  he  proposed  that  the  judgment  should  be,  to  declare 

''  that  the  debts  diargeaUe  on  the  estate,  and  on  the  respondents 

**  to  pay,  being  equal  or  thereabouts  to  the  value  of  the  estate 

**  at  the  time  that  the  disposition  was  executed,  the  disposition 

''  was  therefore  onerous,  and  the  interlocutor  complained  of 

'^  should  therefore  be  affirmed ;  which  Che  House  agreed  to.' 


«* 


Thomas  Drummond  of  Logie  Al- )    .      //    / . 
The  Lord  Advocate,        -        -       Respondent. 

90  April  1751. 

FoRFBiTUBX. — Act  19,  Obo.  U.  c  26.— A  person  being  at- 
tainted by  virtue  of  the  act,  which  dedared  that  if  he  did  not 
surrender  himself  before  the  12  July  following,  he  should  stand 
attainted  of  treason  from  the  18  April  preceding ;— it  was 
ibund  that  the  forfeiture  did  not  operate  retro  to  the  effect 
of  incapacitating  him  to  succeed  to  property  in  the  interval. 

Writ.— Circumstances  under  which  a  deed  was  not  considered 
a  delivered  evident. 


£Elchies  voce  Ferfeiture,  No.  ]5«— Falc— Mor.  4875.] 


By  the  act  19  Geo.  II.  it  is  enacted.   That  if  No.  96. 
certain   persons  therein  mentioned,  and    among 
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^^^^'      Others  James  Drammond,  (commonly  called  Duke 

PAUMMOMD  of  Perth,)  and  John  Drummond  his  brother,  should 

LORD  ADTo«  Hot  respcctlvely  surrender  themselves  to  justioct  on 

''^^■'      or  before  the  12  July  1746,  they  should  stand  at* 

tamted  of  high  treason  fromand  after  the  IS  April 

1746- 

By  the  vesting  act  of  the  aOth  of  Geo.  IL  all 
lands,  8cc.  which  any  person,  attainted  of  high 
treason  wiUiin  the  time  tiierein  limited,  was  pos- 
sessed of  or  interested  in  on  the  iMth  June  1745  or 
at  any  time  afterwards,  were  forfeited  to  the  crown. 
In  pursuance  of  this  act,  the  estates  of  the  said 
James  Drummond  being  surveyed  by  order  of  the 
Court  of  Exchequer,  a  claim  to  them  was  given  in 
upon  the  part  of  Mr.  Drummond  of  Logic  Al- 
mond, (the  appellant)  in  virtue  of  a  trust-disposi- 
tion executed  by  James  Drummond  in  his  favour 
in  June  1743.  Objections  (to  be  noticed  immedi- 
ately) were  stated  to  this  deed ;  but  it  being  proved 
that  James  Drummond  had  died  on  the  11th  May 
1749,  the  Court  (July  29,  17*9)  found,  "  that 
*'  James  Drummond  (taking  upon  himself  the  title 
''  of  Duke  of  Perth)  having  died  upon  the  11th 
May  1746,  before  lllh  July  1746,  on  or  before 
which  day  he  was  allowed  by  the  said  act  of  at- 
'*  tainder  to  render  himself  and  submit  to  justice, 
*'  he,  the  said  James  Drummond,  was  not  attainted 
by  the  said  act;  and  therefore  find,  that  this 
Court  has  no  jurisdiction  to  proceed  further  in 
judging  of  the  validity  or  effect  of  the  disposi- 
<*  tion  from  the  said  James  Drummond  to  Thomas 
'*  Drummond,  the  claimant,  in  hoe  statu^  leaving 
<*  the  claimant  to  follow  forth  his  right  thereon  as 
"  accords."* 

*  Elchifs  v9C€  Forfdiort,  No.  7.    Mor.  4S74. 


€€ 

it 
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This  judgment  iras  acquiesced  in ;  but  a  second      udu 
survey  was  made  of  the  estate  as  forfeited  by  the  deummomd 
attainder  of  John  Dnimmond,  to  whom  it  was         ^* 

LO&D  ADYO« 

alleged  that  it  had  devolved  upon  the  death  of      gate. 
Jamesy  his  brother^  without  issue ;  the  said  John 
Drummond  being  inckided  in  the  act  of  attainder, 
and  liaving  £uled  to  surrender  himself  before  the 
specified  day.    The  appellant  then  anew  entered 
his  claim,  founding  on  the  id>ove  disposition  in 
1743  by  James  Drummond  in  his  &v<Hir9  and  main- 
tained that  in  consequence  thereof  John  Drum- 
mond was  not  possessed  of  the  estate,  nor  in  any 
way  entitled  to  it  on  the  S4th  June  J  745,  or  at  any 
time  afterwards.    Although  the  deed  had  never 
been  in  the  actual  possessicm  of  the  claimant,  itbad 
been  put  by  the  granter  into  the  hands  of  Mr. 
Graham  of  Airth,  advocate,  for  the  purposes  of  in- 
feftment  and  registration. 

Answered-«-lst,  That  the  deed  in  question  not 
dispensing  with  delivery,  and  never  having  been 
delivered,  was  void  and  ineffectual.  Mr.  Graham 
was  the  ordinary  legal  adviser  of  the  granter,  and 
therefore  the  deedmust  be  held  to  be  still  in  his  « 
custody  while  in  the  hands  of  Mr.  Graham.  Sdly, 
That  even  if  it  had  dispensed  with  delivery,  yet 
from  its  terms,  from  the  whole  drcumstances  of  the 
€ase,  and  particularly  the  &ct  that  the  possession 
of  the  estates  had  been  always  retained  by  James 
Drummond,  it  was  evidently  the  sole  intention  of 
this  latent  personal  deed  to  evade  the  eventual  for- 
feiture of  the  granter  and  his  brother ;  and  there- 
fore that  it  could  not  be  eflfectual  to  frustrate  the 
claim  of  the  crown. 

The  appellant  further  maintained,— That  John 
Drummond,  upon  his  failure  to  surrender  himself 
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^^^^'      in  terms  of  the  act,  became  attainted  of  high  trea- 
DRDMMONB  goD  from  and  after  the  18th  April  1746,  and  there- 
LORD  ADYo-  foTc  ou  thc  11th  of  May,  when  his  brother  died, 
^^^*'       he  was  incapable  to  take  the  estate  as  his  heir,  or 
consequently  to  forfeit  th^  same  to  the  king.    But, 
that  in  respect  of  his  attainder,  it .  fell  to  the  supe- 
rior or  overlord,  as  an  escheat.  pr(>p/i^r  defKUim 
kigredis ;  so  that  the  survey  of  the  lands,  as  being 
forfeited  by  John's  attainder,  was  erroneous* 

Answered-— 1st,  That  the  objection  was  jus  ter- 
Hi  to  the  appellant,  who  did  not  pretend  to  be  the 
overlord  of  whom  the  estate  was  held ;  that  in  &ct 
the  king  him^lf  was  in  this  case  superior,  and  so 
having  both  titles,  a  twofold  claim  was  competent 
to  him ;  one  by  forfeiture,  and  die  other  by  escheat ; 
and  he  had  the  option  of  using  eitlier.*  ^dly.  That 
the  survey  of  the  estate  as  forfeited  by  John  Drum- 
mond  was  proper,  because  on  the  11  of  May;  when 
the  succession  opened  to  him,  he  was  not  attainted, 
(in  the  same  way  as  it  had  been  decided  thlit  his 
bix>ther  James  was  not  then  attainted,)  and  there- 
fore there  was  nothing  in  law  to  have  hindered  him 
from  entering  into  the  possession  of  the  lands,  or 
from  levying  the  half-year's  rent  payable  at  Whit- 
sunday 17469' or  from  completing  his  title  to  the 
estate  as  heir  to  his  brother;  his  conditional  at- 
tainder not  taking  place  for  two  months  after- 
wards, viz.  on  the  12  July. 

The  Court  (1  Dec  1750)  «  find,  that  John 
<'  Drummond,  (second  son  to  the  late  I^ord  Drum- 

*  A  claim  was  afterward!  made,  under  the  dan  act»  by  Uie  Duke 
of  Atholl,  who  was  superior  of  part  of  the  Utnds.  The  claim  was  dis- 
missed, (Not.  96,  1760)  on  the  ground  that  the  rebel  had  not  been 
Taasaidninig  the  eontinuaiioe  of  the  treaaeo,  or  prior  to  the  attainder. 
r-CFae^  CoLMor.  47MJ 
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"  mondy)  now  attainted  of  high  treason^  was  upon       1751. 

«« the  11  May  1746>  wheh  James  Drammond,  his  brummonb 

"  elder  brother,  died,  capable  to  take  by  descent  lord^adto. 

**  from  his  said  elder  brother,  and  that  the  estate      ^^^t'- 

**  of  Drummond  in  question  did  then  descend  by 

*^  James's  death  to  John  Drummond,  now  attaint- 

*•  ed,  and  was  forfeitable,  and  forfeited  by  the  trea- 

'*  son  and  attainder  of  the  said  John  Drummond ; 

**  and  that  the  trust-disposition  to  Thomas  Drum- 

**  mond  of  Logic  Almond,  now  claimed  upon,  is 

'*  not  sufficient  to  exclude  the  forfeiture  of  the  said 

'*  John  Drummond,  and  therefore  find  the  estate 

'*  acclaimed,  forfeited  by  his  attainder ;  dismiss  the  Feb.  1, 1751. 

"  claim,  and  decern  accordingly/' 

The  appeal  was  brought  from  this  interlocutor. 

**  After  hearing  counsel,  the  judges  were  direct- 
*'  ed  to  give  their  opinion  on  the  following  question, 
"  videlicet^  *  Whether,  by  the  law  of  England, 
^  John  Drummond,  second  son  of  the  late  Lord 

*  Drummond,  was  on  the  11th  of  May  17^6,  ca- 

*  pable  of  taking  lands  by  descent  ?  and,  whether, 
'  by  his  not  rendering  himself  to  justice,  on  or  be- 

*  fore  the  12th  July  17^6,  according  to  the  act  of 

*  the  19th  year  of  his  present  majesty,  such  descent 

*  became  divested  or  avoided,  so  as  to  prevent  the 

*  forfeiture  in  prejudice  of  the  crown  ?*  Whefeup- 
^<  on,  the  Lord  Chief  Baron  of  the  Court  of  £x- 
^'  chequer,  having  conferred  with  the  judges  pre- 
<*  sent,  acquainted  the  house,  *  that  they  were 
<  unanimously  of  opinion,  that  the  said  John 
'  Drummond  was  capable  at  that  time  of  taking 
'  lands  by  descent ;  and  that,  by  his  not  rendering 

*  himself  to  justice,  on  or  before  the  12th  July 

*  1746,  according  to  the  aforementioned  act  of  the 


506      CASE8  ON  APPSAL  FBOH  BCOTLAKD. 

^^^^'  '  19th  year  of  his  present  nuyesty,  sudi  descent  did 
MOMMom  (  not  become  divested  or  avoided,  so  as  to  prevent 
LOBJD  ADYo-  *  thc  foifeiture  in  prejudice  of  the  crown.' 


JndinnmL         "  ^*^  "P^^  ^**^  Consideration  had  of  what  was 
so!^^i75i.  <*  o&red  on  either  side  in  this  cause,  it  is  ordered 

^  Mod  adjudged,  &a  that  the  said  petition  and  ap- 
^  peal  be,  and  is  hereby  dismissed,  and  that  the 
<<  said  judgment  be  affirmed." 

For  Appellant,  A.  Hmme  Campbell^  Alex.  IahJ^ 
hart,  C  York.  „ 

For  Respondent^  J>.  i^ni^t  Wm.  Grant,  Wm. 
Murray. 


The  Lord  Advocate,        -        -        AppeUant. 
JoHn  Gordon,  Esq.  ete  contra  Respondent. 

21  May  1731. 

Tailzie.^— FaBFBm7RS.«^Aciv  7  Anvjb,  e.  41.-— An  eotoil 
fmAdtitingf  under  «tiiot  kntMBt  ami  rewlotive  cUumb,  «'  so j 
'*  deed  dvil  «r  ariauiial«  «r  evaa  treatonflhle^  wherebjr  the 
''  estate  may  be  in  any  way  evicted^  forfeited/'  &c. ;  and  it 
being  declared  that  any  snch  deed  '^  shoold  only  irritate  the 
''  right  olf  the  committer  thereof^  bntahouMin  no  wayt  affect 
the  right  of  the  next  lieir,  albeit  detcending  of  Ae  oDotrave- 
Iter's  bedyj-^Fcnmd,  that. by  the  attainder  o£  the  heir  in  po^ 
session^  the  estate  was  forfeited  to  the  orown,  not  only  daring 
his  own  life^  but  so  long  as  there  dioald  survive  any  issue  of 
his  body  who  would  have  been  entitled  to  succeed  under  the 
entail^  had  there  been  no^ttainder ;  and  finrther,  that  what- 
>«ver  intesest  inight  emtually  arise  te  the  attainted  prraoa 
uaier  liie  substitmtion  to  '^  the  beks  and  aangneea"  of  the 
entailer,  was  also  forfeited  to  the  crown. 

The  heir  possessing  under  an  entaU  being  attainted, — it  was 
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found  not  oompetent  to  bring  a  dedarttion  of  Irritancy  on  the        IT^L 
ground  of  an  act  of  contravention  oommitted  lome  time  prior  ^Q^p  adto- 
to  the  attainder.  ^^^tk 


If. 

GOEDOir. 


[[Elchies,  voce  Tailsie,  No.  39.     Falc  Mor.  4728.] 


The  estate  of  Park  was  settled  by  Sir  James  No.  97* 
Gordon  in  1713  under  the  fetters  of  a  strict  entail, 
the  heirs  under  which  were  prohibited  inter  aUa 
<<  to  grant  infeftments  of  annualrent  out  of  the 
"  same,  or  any  other  right  and  security  redeemable 
"  or  irredeemable,  nor  to  contract  debt,  or  do  any 
'*  other  deeds  of  omission  or  commission,  civil  or 
<*  criminal,  or  even  treasonable,  (as  God  forbid) 
"  whereby  the  lands  may  be  anywise  burdened, 
'<  adjudged,  evicted,  or  become  caduciary,  escheat, 
'<  confiscated,  or  forfeited.*'  It  is  further  declar- 
ed, that  such  debts  <*  or  crimes  shall  only  irritate 
<<  and  make  void  the  contravener^s  right,  but  no- 
ways burden,  aiiect,  or  forfeit  the  said  lands,  to 
the  prejudice  of  the  next  heir  of  tailzie,''  &c. 
In  1746,  Sir  William  Gordon  of  Park  was  at- 
tainted of  high  treason,  and  his  estate  being  sur- 
veyed by  the  Exchequer,  a  claim  was  entered  by 
his  younger  brother  (the  respondent)  on  the  fol- 
lowing grounds,  viz.  1st,  That  Sir  William  having 
in  17d8f  granted  an  heritable  bond  over  part  of 
the  estate  whereon  infeftment  followed,  an  irri- 
tancy was  thereby  incurred,  and  consequently  the 
estate  did  i/p^o  facto  fall  and  accresce  to  the  claim- 
ant as  next  heir  of  entail.  2d,  That  by  commit- 
ting  the  crime  of  treason.  Sir  William  did  contra- 
vene the  prohibitive  and  irritant  clauses  above  re- 
cited, whereupon  the  estate  devolved  on  the  claim- 


ir#K 
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,  sot ;  and,  &i<Kf f  that  at  aD  ercoli^  Sir  wmiaflDi 
;^^*'  could  fbffeit  bf  his  attainder  onlj  his  own  fifcmt 
interest  in  the  entailed  estate,  which  upon  his  death 
must  belong  to  the  daimanL 

In  answer  to  the  firrt  ground  of  daim^  it 
disputed  that  any  part  of  the  entailed  hods 
included  in  the  bond ;  and  at  any  rate  the  irritancy 
might  have  been  purged  by  payment  of  the  debL 
But  further,  even  if  the  daim  upon  this  irritancy 
had  been  competent,  it  came  too  lafce^  when 
brought  for  the  first  time  against  the  crown,  after 
the  estates  had  been  vested  in  it  by  the  attainder ; 
there  having  been  sufficient  time  between  the  date 
of  the  bond  in  I7S8  and  the  rebeUi<»,  to  declare 
the  irritancy.    Craigde  Feudis^  L.  3.  D.  &  sect 

17. 
JZ^jpfie^^Ignorance  or  inadvertence  would  not 

save  Sir  William  from  the, irritancy.  The  claim- 
ant was  not  in  mora  in  not  declarii]^  the  irritancy 
sooner,  having  been  abroad  during  the  whole  in- 
terval. His  jus  acUanis  subsisted  for  forty  years ; 
and  in  the  statute,  whence  the  crown  derives  its 
right,  there  if  an  express  saving  of  '<  all  rights,  &c. 
«<  which  were  binding  on  the  forfeited  persons, 
«<  and  might  have  affected  the  estate  before  the 
<<  respective  days  and  times  whereon  the  same  was 
«  vested  in  his  majesty.*' 

To  the  remaining  grounds  of  claim,  it  was  an- 
sweredt  1st,  that  by  7  Annas,  c.  21.  all  persons 
convicted  of  high  trea^cm  in  Scotland,  are  made 
<<  subject  and  liable  to  the  same  corruption  of 
«  blood,  pains,  penalties,  and  forfeitures  as  persons 
<<  convicted  or  attainted  of  high  treason  in  £ng- 
<<  land.''  And  by  ^  £[en.  VIII.  c.  IS.  aU  per- 
sons  so  convicted,  forfeit  to  the  king  <<  all  such 
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"  lands,  tenements,  and  hereditaments,  which  they       ^7G0. 
'<  shall  have,  of  any  estate  of  inheritance  in  use  or  lokb  ad^o* 
"  possession,  by  any  right,  title,  or  means,  within       ^^^"' 
"  this  realm  of  England,  or  elsewhere  within  any    ooaiwif. 
'*  of  the  king^s  dominions,   at  the  time  of  such 
'*  treason  committed,   or  any  time  after."     The 
estate  in  question  was  beyond  doubt  an  estate  of 
inheritance,  belonging  to  Sir  William,  and  conse- 
quently forfeited  to  the  king  by  his  attainder.     It 
was  a  real  estate  vested  in  his  person  and  descend- 
able to  heirs  ;  he  was  the  sole  vassal  of  tlie  crown 
in  it,  and  if  he  had  died  at  the  faith  and  peace  of 
the  king,  the  next  heir  must  have  made  up  his 
title  by  service  upon  the  brief  of  mort  ancestry  as 
nearest  heir  of  tailzie  to  him,  dying  last  vest  and 
seized  in  the  estate.     The  act  1685,  proves  that 
every  possessor  of  an  entailed  estate  is  '*  infeft  in 
<^  the  fee  thereof,''  and  this  fee,  like  that  of  other 
*<  estates  of  inheritance,"  must  be  transmitted  from 
the  dead  to  the  living  by  service. 

2.  The  act  7  Annse,  in  regard  to  the  forfeiture 
of  entailed  estates,  excepts  the  issue  of  marriages 
contracted  by  the  attainted  person  before  a  speci- 
fied day ;  plainly  establishing  that  in  any  case  not 
falling  under  the  exception,  the  descendants  of  the 
attainted  person  are  equally  afiected  by  the  forfei- 
ture ;  and  the  children  of  Sir  William  (who  must 
exclude  the  claimant's  pretensions  as  next  heir  of 
entail)  would  be  in  this  situation. 

Replied — By  the  general  spirit  of  the  law  of 
England^  no  man  forfeited  by  his  crime  what  he 
could  not  alienate  when  of  fidl  age.  In  this  way, 
although  estates  in  fee  simple  conditional,  were 
forfeitable  for  high  treason  at  common  law,  yet 
when  by  the  statute  of  Westminster  (3  and  13  £dw. 

3 
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if^i*       !•)  they  were  entailed  and  unalienablei  they  were 
LOBD  ABvo-  not  deemed  forBntaUe  by  the  treason  of  the  donee, 

^^"  except  during  his  own  life^  although  in  the  statute 
oaEDOM.  there  is  no  express  exemption  of  them  from  such 
forfeiture.  It  was  not  until  the  policy  of  law  had 
rendered  them  alienable,  by  the  mediod  of  dock- 
ing the  entail,  that  such  estates  were  subjected  to 
fwfeiture  by  authority  of  Parliament  But  there 
is  no  instance  in  the  law  of  England  where  a  per** 
son  could  forfeit  a  greater  estate  for  his  crime  than 
he  could  actually  convey  by  his  deed  ^  excepting 
only  under  the  acts  96  and  Sd  Hen.  VIIL  special* 
ly  designed  to  curb  and  reduce  the  power  <^  the 
cleigy,  and  which  were  afierwards  modified  by 
5th  and  6th  of  Edw.  VI.  c.  11.  whereby  the  ftr*- 
feiture  of  an  ecclesiastic  was  restricted  to  his  own 
life  without  prejudice  to  his  successm*.  It  is  eidU 
dent  that  estates  in  Scotland  taiLded  under  tiie 
act  1685,  are  unalienable,  and  consequently  under 
the  spirit  of  the  EngUsh  law,  are  forfeitable  ody 
for  the  life  of  the  attainted  person :  which  is  agree- 
able likewise  to  the  recital  of  the  act  1690,  c  S3. 
The  term  ^  estate  of  inheritance"  being  unknown  to 
the  Scotch  law,  ought  not  to  be  stramed  to  infer  a 
forfeiture.  Entailed  estates  in  Scotland  are  no 
more  **  estates  of  inheritance''  within  the  proviaon 
of  the  26  Henry  VIIL  than  estates  in  England 
limited  to  a  man  for  life  with  remainder  to  his 
sons  in  succession  in  tail,  the  possesnon  of  each 
being  equally  limited  and  the  right  of  the  son  in 
each  cas^to  succeed^  equally  indefeasible ;  and  the 
Court  of  Chancery  held  them  to  be  the  same  in 
the  case  of  Colonel  Charteris  of  Amisfidd.* 

^A  general  reference  was  also  made  to  sereral  cases 
after  die  RebeOion  in  1715^ 
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The  Court,  (l6th  Nov.  1750,)  «  find,  that  Sir 
"  William  Gordon,  the  person  attainted,  being  by 
''  the  entail  disabled  from  alienating  the  estate, 
charging  the  same  with  debts,  or  altering  the 
course  of  succession  in  prejudice  of  the  claimant, 
^  and  the  other  heirs  of  tailzie,  or  from  otherwise 

*  hurting  or  impairing  their  right  or  title  to  the 
'  said  estate  after  his  death,  in  any  manner  of  way 

*  whatsoever ;  that,  therefore,  the  estate  and  ba- 
«  rony  of  Park  is,  by  Sir  William's  attainder,  for- 
^  feited  to  the  crown  only  during  his  life  ;  and  find 
'  that  the  said  John  Gordon,  the  claimant,  hath 
^  right  to  the  estate  after  the  death  of  the  said  Sir 

*  William  Gordon.   And  also  find  that  the  irritan*- 

*  cy  alleged  to  have  been  incurred  by  Sir  William 
^  Gordon,  the  attainted  person,  not  having  been  de- 
'  dared  nor  any  advantage  taken  of  it  before  the 

*  forfeiting,   that  the  forfeiture  cannot  be  over- 

*  reached  or  excluded  on  pretence  of  that  irritan- 

*  cy ;  and  decern  and  declare  accordingly/' 

An  appeal  was  brought  by  the  Lord  Advocate,  Entered, 
from  this  interlocutor,  so  far  as  it  finds  that  the  *^"^*°'*^^^' 
estate  is  forfeited  only  during  the  life  of  Sir  Wil- 
liam Gordon. 

A  cross  appeal  was  brought  by  John  Gordon,  Entered 
from  the  above  interlocutor,  so  far  as  it  finds  that  ^^  ^®^' 
the  forfeiture  could  not  be  excluded  by  the  alleged 
irritancy  committed  in  17^8. 

Pleaded  Jar  the  Lord  Adtoeate, — 1 .  The  law  of 
England  concerning  treason,  (which  is  now  the  law 
of  Scotland  also,)  makes  every  estate  of  inheritance 
forfeitable  for  high  treason,  without  distinguishing 
whether  it  was  or  was  not  alienable  by  the  consent 
or  deed  of  the  proprietor  \  and,  as  before  the  act 
of  the  7  Queen  Anne  making  the  laws  of  tredson 
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the  same  in  both  countries,  every  estate^  except  en- 
tailed estates,  \^as  in  Scotland  already  subject  to 
forfeiture  for  high  treason,  this  act,  unless  it  did  al- 
so subject  tailzied  estates,  operated  nothing  new  in 
respect  to  such  forfeitures. 

2.  Supposing  the  irritancy  had  been  incurred, 
(which  has  not  yet  been  proved,)  the  property  did 
not  thereby  ipsojacto  pass  from  Sir  William  Gor- 
don and  vest  in  the  claimant.  To  operate  such 
transmission,  a  decree  of  declarator,  was  necessary, 
and  no  such  decree  having  been  obtained,  nor  even 
action  brought  before  the  attainder,  the  estate  re- 
mained in  Sir  William,  and  therefore  being  by  the 
attainder  forfeited  to  the  crown,  it  is  not  now  sub- 
ject to  be  carried  off'  on  pretence  of  an  irritancy  so 
long  neglpcted  to  be  enforced. 

The  claimant  would  derive  no  benefit  from  the 
irritancy,  even  if  it  were  declared,  there  being 
issue  male  existing  of  the  body  of  Sir  William. 

Pleaded  for  Mr.  Gordon: — ^The  legal  efiectof 
an  entail  containing  the  necessary  clauses,  is  to 
prevent  every  heir  of  entail  from  selling,  charging, 
or  encumbering  the  estate  j  and  all  deeds  to.  the 
contrary  are  void. 

Although  by  the  act  of  Queen  Anne  for- 
feitures for  high  treason  in  England  are  extended 
to  Scotland,  yet  as  no  estates  can  now  be  created 
in  England,  analogous  to  ihejus  crediti  of  heirs  of 
entail  under  the  act  1685  in  Scotland,  such  rights 
must,  in  applying  to  them  the  law  of  England,  be 
considered  as  a  limitation  of  particular  estates,  in-^ 
dependent  of  each  other,  and  consequently  for- 
feitable only  as  bare  freeholds  or  liferents,  and 
not  affected  by  the  acts  of  any  of  the  other  heirs. 
Entailed  estates  in  England,   when  they  were  first 
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made  unalienable  by  the  statute  de  dmiis^  were       usi. 


thereby  held  not  to  be  forfeitable  for  high  treason  j  lord  advo- 
and  they  continued  so  until  the  statute  of  the  26th       ^V* 
of  Henry  VIII.  which  made  them  forfeitable  after     oordon. 
they  had  become  alienable. 

It  is  agreeable  to  the  principles  of  natural  justice, 
that  no  man  by  his  crime  should  forfeit  the  right 
of  an  innocent  person,  and  this  is  consonant  both 
to  the  spirijt  of  the  law  of  England,  which  never 
allows  a  party  to  forfeit  what  he  cannot  alienate, 
and  to  the  maxims  of  the  law  of  Scotland  declared 
at  the  revolution,  and  embodied  in  the  statute  book 
in  1690. 

2.  In  the  vesting  act,  (20th  Geo.  II.)  there  is 
an  express  saving  of  all  rights  which  were  binding 
on  the  forfeited  persons,  and  might  have  affected 
the  estate  before  the  attainder.  The  right  resulting 
from  the  irritancy  was  a  right  vested  in  the  clai- 
mant at  the  time  of  the  forfeiture,  as  the  interlo- 
cutor itself  admits.  All  then  that  the  claimant 
omitted,  was  to  follow  out  this  fight  with  possession, 
by  a  declarator.  Put  as  the  right  is  preserved  by 
the  express  words  of  the  statute,  so  a  remedy  is 
likewise  given  by  the  statute  for  every  right  so  pre- 
served; and,  consequently,  it  is  directly  repug- 
nant to  the  plain  words  and  meaning  of  the  statute, 
to  say  that  the  right  is  barred,  or  the  remedy  taken 
away  by  the  forfeiture  of  Sir  William  Gordon. 

After  hearing  counsel,  the  following  question  ig  May  i75i 
was  put  to  the  English  judges  for  their  opinion, 
viz.   *  Supposing  that,  by  the  law  of  Scotland,  an 

*  estate  tailzie,  with  prohibitive  irritant  and  resolu- 
'  tive  clauses,  is  an  estate  of  inheritance ;  and  sup- 
^  posing  also,  that  by  the  law  of  Scotland,  no  estate 

*  or  interest  was  vested  in  Sir  William  Gordon,  by 
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<  virtue  of  the  limitations  in  the  settlement  of  19tli 

<  October  1713,  to  the  heirs^mate  of  the  body  of 

<  Sir  James  Grordon ;  what  estate  or  interest  in  Ae 

*  barony  and  lands  in  question  was  forfeited  to  the 
'  crown,  under  the  limitations  of  the  said  settle- 
'  ment,  by  the  attainder  of  Sir  William  Gordon  ? 

«  The  Lord  Chief  Baron  of  the  Court  of  Ex- 
<'  chequer,  delivered  the  unanimous  opinion  of  the 
**  judges,  as  follows,  viz. 

<  That  the  estate  and  interest  in  the  barony  and 

<  lands  in  question,  which  was  forfeited  to  the 

<  crown,  under  the  limitations  of  the  said  settle* 
'  ment,  by  the  attainder  of  Sir  William  GordDD, 

<  was  not  only  during  the  life  of  Sir  William  Gbr- 

<  don,  but  so  long  as  there  shall  be  any  issue  male 

<  of  his  body  which  would  be  inheritable  to  the 

<  estate  tailzie  in  case  he  had  not  been  attainted  i 

<  and  that  the  reversionary  interest  in  the  fee 

*  thereof,  limited  by  the  settlement  to  the  hdrs 

<  and  assigns  whatsoever  of  Sir  James  Gordon,  on 

*  failure  of  the  heirs-male  of  the  body  of  Sir  James 

*  Gordon,  and  the  determination  of  the  several 

*  estates  by  the  other  substitutions  therein  con- 

<  tained,  was  also  forfeited ;  supposing  that^  by 
'  the  laws  of  Scotland,  such  reversionary  interest 
'  was  in  Sir  William  Gordon  at  the  time  of  his  at- 

*  tainder/ 

^*  It  is,  afler  debate,  ordered  and  adjudged,  &c. 
<<  that  the  first  part  of  the  said  interlocutor,  where- 
<<  by  the  Lords  of  Session  found,  '  that  Sir  William 

<  Gordon,  the  person  attainted,  being,  by  the  en- 

<  tail,  disabled  from  alienating  the  estate,  chai^ng 
'  the  same  with  debts,  or  altering  the  course  of 

*  succession  in  prejudice  of  the  claimant  and  the 

*  other  heirs  of  tailzie,  or  from  otherwise  hurting 
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*  or  impairing  their  right  or  title  to  the  said  estate       n^i. 

*  after  his  death  in  any  m^mner  of  way  whatsoever  j  ^^^  ^^^^' 
^  that,  therefore,  the  estate  and  barony  of  Park  is,         v. 

*  by  Sir  William's  attainder,  forfeited  to  thp  crown 
^ only  during  his  life;'  and  find,  %that  the  said 
'John  Gordon,  the  claimant,  hath  right  to  the 
^  said  estate  and  barony  of  Park,  after  the  death  of 

*  the  said  Sir  William  Gordon,  '  be,  and  the  same 
is  hereby  reversed :  And  it  is  further  ordered 
and  adjudged,  that  the  latter  part  of  the  said 
interlocutor,  whereby  the  Lords  of  Session  found, 

*  that  the  irritancy  alleged  to  be  incurred  by  Sir 
'  William  Gordon,  the  attainted  person,  not  having 
^  been  declared,  nor  no  advantage  taken  of  it  be- 
^  fore  the  forfeiture,  the  forfeiture  cannot  be  over- 

*  reached  or  excluded  on  pretence  of  that  irri- 
'  tancy,'  be,  and  the  same  is  hereby  affirmed : 
**  And  it  is  abo  hereby  declared  and  adjudged, 
**  that  Sir  William  Gordon,  the  person  attainted, 
**  being  under  the  settlement  made  by  his  father 
**  Sar  James  Gordon,  in  October  1713,  seized  of 
**  an  estate   tailzie  in   the  barony  and  estate  of 

Park,  notwithstanding  such  tailzie  was  affect- 
ed with  prohibitive,  irritant,  and  resolutive  clauses, 
the  said  barony  and  estate  of  Park  did,  by 
**  virtue  of  the  statute  of  the  7th  of  Queen 
"  Anne,  c.  21,  become  forfeited  to  the  crown, 
'« by  the  said  Sir  William  Gordon's  attainder, 
**  during  his  life,  and  the  continuance  of  such 
**  issue  male  of  his  body  as  would  have  been  in- 
*'  heritable  to  the  said  estate  tailzie  in  case  he 
**  had  not  been  attainted,  and  also  for  such  estate 
<<  and  interest  as  was  vested  in,  or  might  have  been 
^  claimed  by  the  said  Sir  William  Gordon,  by 
''  virtue  of  the  last  limitation  in  the  said  settle- 
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*^  ment,  to  the  heirs  and  assignees  whatsoever  of 
**  the  said  Sir  James  Gordon,  after  all  the  sub- 
**  stitutions  therein  contained  shall  be  expired 
•'  or  determined ;  and  that,  by  virtue  of  the  sub- 
*^  stitution  to  the  heir-male  of  the  said  Sir  James 
"  Gordon's  •  body  of  his  then  present  marriage, 
the  respondent,  John  Gordon,  hath  right  to  suc- 
ceed to  the  said  estate  and  barony  of  Park, 
"  after  the  death  of  the  said  Sir  William  Gordon, 
**  and  failure  of  such  issue  male  of  his  body  as 
**  aforesaid,  according  to  the  limitations  in  the 
*'  said  settlement :  And  it  is  further  ordered^ 
"  that  liberty  be  reserved  to  the  crown,  and  also 
'*  to  the  said  John  Gordon,  and  any  other  person 
'<  who  may  become  entitled  to  the  said  barony  and 
estate  of  Park  by  virtue  of  any  of  the  said  sub^ 
stitutions,  to  apply  to  the  Court  of  Session,  for 
"  such  further  order  or  direction  in  the  premises 
<<  as  shall  be  just,  as  often  as  any  new  right  shall 
'**  accrue  to  them,  respectively,  in  consequence  of 
"  any  of  the  substitutions  or  limitations  in  the  said 
"  settiement" 
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For  appellant,  jD.  Ryder^    Wm.  Grants   Wm.    . 
Murray. 

For  Respondent,  A.  Hume  Campbell^  Robert 
Craigie^  Alex.  Lockhart. 


Vide  case  between  the  same  parties,  4  Feb.  1754.    Infra. 
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Mrs.  Magdalen  Cochrane,  alias^    ^       „  ,*.« 

Kennedy,  ...          -          Y^PPeHant;  _i2L= 

-^  KENNEDY 

Mrs.  Jean  Campbell,  and  Jean^  n         j  ^' 


.rs.  Jean  Campbell,  and  Jean^  „ 
herDaughte/.        -        -  ^  liespondenU. 

31  January  1753. 

Husband  and  Wife. — A  man  having  been  married  privately  to 
A^  and  lived  with  her  as  his  wife  in  public  for  twenty  years> 
and  procreated  several  children  ;  B  after  his  death  alleged  a 
previous  clandestine  marriage  with  him.  Mutual  declarators 
were  raised,  and  strong  circumstances  adduced  by  B  to  establish 
the  first  marriage  ;  yet  as  she  had  entirely  concealed  her  pre- 
tended marriage  during  her  husband's  lifetime,  and  had  seve- 
ral times  been  in  company  with  him  and  A  together,  and 
owned  her  as  his  wife,  it  was  found  that  she  had  not  proved 

.    her  prior  marriage. 

PsRsoNAL  Objection.— Proof.— In  the  circumstances  of  the 
case,  the  Court  of  Session  found  that  B  was  barred  personali 
excepiiofie  from  proving  the  prior  marriage.— Reversed  of  con- 
sent.* 


CAMPBELLS. 


CElchies,  Proof,  No.  7.     Sup.  V.  789-     Falc.  Mor.'  10456.] 


Campbell  of  Carrick  having  been  married  clan- 
destinely to  Jean  Campbell,  (the  respondent,)  did 
for  many  years  live  publicly  with  her  as  his  wife, 
and  four  children  were  born  of  the  marriage.  Be- 
ing killed  at  the  battle  of  Fontenoy,  a  competition 
arose  for  the  status  of  his  wife.  The  appellant, 
Mrs.  Kennedy,  being  in  London  at  the  time  of  his' 
death,  obtained  letters  of  administration  as  his  wi- 

*  This  branch  of  the  case  was  the  subject  of  a  separate  appeal^  the 
report  of  which  is  embodied  in  the  present  case^  and  the  judgment 
given  in  a  note  on  page  5S3.  Falconer's  Report  extends  only  to  this 
branch. 
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^  ^^^'  ,  dow,  and  in  that  character  applied  at  the  war  office 
KENNEDY  fQj-  ^-j^g  pcHsion.  With  the  view  of  contesting  this 
CAMPBELLS,  claioi,  thc  respondent  brought  a  declarator  of  her 
marriage^  libelling  that  she  had  been  married  to 
Carrick  on  the  9  Dec.  1726 ;  and  she  called  the 
appellant  as  a  party.  On  the  other  hand,  the  ap- 
pellant Ukewise  raised  a  declarator  of  marriage,  (to 
which  she  made  the  respondent  a  party,)  setting 
forth  that  she  had  been  privately  married  to  Car- 
rick on  3d  July  1724. 

In  support  of  the  former  action,  the  respondent 
produced,  1 »  A  certificate  signed  by  Mr*  George 
Bejinet,  a  clergyman  of  the  Church  of  England,  who 
married  her,  and  by  two  witnesses  who  had  beep  pre- 
sent at  the  marriage.  2.  An  extract  &om  the  mi- 
nutes of  the  kirk-session  of  Roseneath,  instmeting 
that  on  the  24  March  following,  Mrs.  Carrick  aad  the 
respondent  had  appeared  before  tlie  kirk-session, 
owned  their  irregular  marriage,  produced  the  above 
certificate,  and  having  been  rebuked  by  the  mini- 
ster, had  solemnly  renewed  their  marriage  vows. 
3.  Extract  from  the  parish  registers  of  the  births 
and  burials  of  their  children.  4.  Extract  deed  of 
conveyance  by  Carrick  in  favour  of  trustees  for  his 
creditors,  to  which  the  respondent  was  a  coasenting 
party.  5.  Copy  assignment  of  his  pay  in  part  for 
behoof  of  his  creditors,  the  residue  to  be  accoimted 
for  to  himself  or  to  the  respondent  his  wife,  fw  the 
use  of  his  family.  6»  Numerous  letters  firom  Car^ 
rick,  ^  and  various  members  of  his  family,  addiess- 


*  The  following  letter  was  cited  as  a  specimen.  "  My  ewer  dear- 
"  est  Jeanie^ — This^  if  it  comes  safe  to  hand,  is  the  elereoth  letter  I 
have  wrote  to  jtm,  witheut  knowing  whether  you  are  d«ad  or  ali?^ 
but  by  second  hand.  This,  if  I  really  [o?e  yoa«  mual  give  me  the 
utmost  pain,  which,  as  I  hope  to  see  God  in  mercy,  1  do  nsoerdy 
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ed  to  her  as  his  wife.    She  further  proved  by  wit^       ^^^' 
nesses  that  her  marriage  had  never  been  objected    <ev>isi>y 
to  or  questioned,  although  she  and  Carrick  had  cAMrMi.Lt. 
cohabited  publicly  as  man  and  wife,  from  the  time 
of  its  celebration  in  1725  until  her  husband's  death  ; 
during  all  which  time  she  had  been  received  and 
treated  as  his  wife,  not  only  by  all  their  common 
friends,  relations,  and  acquaintance,  but  even  by 
the  appellant  herself.* 


**  from  the  bottom  of  my  soul,  as  mach  as  erer  husband  loved  a  wife. 
"  This  I  am  deteraiined  to  do  to  the  bat  momept  of  mf  life^  in  qpit^ 
'^  of  all  who  think  otherwise.  If  you  have  heard  villainaus  stories  of 
"  me,  don't  give  ear  to  them^  for  they  must  be  owing  to  a  certain 
''  wretch,  who  deserves  all  the  mischief  in  my  power,  and  whose  face 
*'  I'll  never  see :  you  may  guess  who  I  mean.  As  I  am  told,l>y  Mr. 
Archibald  Campbell^  that  my  estate  is  sold,  and  there  will  be  some 
reversion,  I  hereby  give  a  right  all  the  days  of  your  life  to  reversion, 
and  all  my  household  furniture  and  moveables  ;  and  I  desire  you'll 
"  immediately  cause  Archibald  Campbell  draw  up  a  right  in  form  in 
^*  your  favour,  and  send  it  here  to  me  to  sign,  and  I  shall  return  it  as 
"  soon  a3  possible.    I  send  my  blessing  to  my  child,**  &c. 

*  Clara  Macaulay  deponed,  "  That  in  the  year  1728,  (her  husband 
^'  being  then  provost  of  Edinburgh,)  the  said  Captain  Campbell  hav- 
''  ing  been  invited  to  dinner  at  their  house,  he  came  up  in  the  fore- 
"  noon  to  the  deponent,  and  desired,  as  a  favour  of  her,  that  she 
'*  would  invite  the  respondent  his  wife,  and  the  appellant  Mrs.  Ken- 
"  nedy,  to  dine  with  her  that  day,  because  he  wanted  to  have  his 
"  wife  made  acquainted  with  Mrs.  Kennedy ;  that  the  deponent  did 
''  invite  the  appellant  and  respondent  accordingly,  who  both  came ; 
''and  while  they  were  together.  Captain  Campbell  came  into  the 
"  room,  and  in  the  presence  of  Mrs.  Kennedy,  did  treat  the  respon- 
''  dent  as  his  wife,  and  the  appellant  as  Mrs.  Kennedy ;  that  the  de* 
''  ponent  treated  them  so  likewise,  and  that  the  two  ladies  conversed 
'*  with  each  other,  and  under  the  characters  of  Lady  Carrick  and 
''  Mrs.  Kennedy."  Mary  Campbell  deponed,  "  That  soon  after  the 
"respondents  and  Captain  Campbell*s  marriage  broke  out,  they 
''  came  to  the  deponent's  mother*s  house  at  Stirling,  as  husband  and 
"  wife,  where  they  staid  some  days  and  nights;  that  during  their 
''  stay,  there  was  one  room  and  bed  prepared  for  them  in  the  said 
''  bouse,  where  she  believes  they  lay  ;  that  Mrs.  Kennedy  was  all  the 
''  time  of  this  visit  in  the  deponent's  mother*s  house,  and  had  a  sepa* 
"  rate  h)om  and  bed  prepared  for  her;  that  at  the  time  of  the  said 
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17^'  In  the  appellant's  action,  the  following  interlo- 

MNNE©Y  cutor  was  pronounced  :  (23  June  174?.)  "The 
cAxrBELLs.  *'  commissaries  having  considered  the  libelled  sum- 
"  mons  with  the  writs  therewith  produced,  de- 
^v  fences  for  the  respondents,  answers,  replies,  and 
"  duplies,  have  before  answer,  allowed  Mrs.  Mag- 
"  dalen  Cochrane  (appellant)  a  proof  of  her  libel, 
**  and  of  all  facts  and  circumstances  tending  to  in« 
**  fer  the  marriage  libelled ;  and  grant  diligence 
"  accordingly." 

Against  this  interlocutor,  the  respondent  pre- 
sented a  bill  of  advocation,  which  being  refused 

''  yisit^  the  appellant  assumed  the  name  of  Mrs.  Kennedy,  and  wis 
"  treated  by  Captain  Campbell  and  the  family  under  that  character; 
"  and  that  the  deponent,  her  mother,  and  the  whole  family,  behayed 
"  to  the  respondent  as  Lady  Carrick."    Lady  Schaw  deponed,  **  that 
"  being  at  Glasgow,  and  hearing  Mrs.  Kennedy  was  there,  the  depo- 
"  nent  sent  for  her,  and  told  her,  that  she  was  sorry  to  hear  of  her 
''  keeping  a  criminal  correspondence  with  Carrick.    To  whldi  the 
*'  appellant  answered,  that  as  she  should  answer  to  God,  she  had  no 
^'  oorre^)ondence  with  Carrick  further  than  a  kiss  of  civility  when  he 
^*  came  to  Edinburgh  or  left  it ;  that  in  her  widowhood  Carrick  had 
*'  proposed  marriage  to  her,  which  she  had  agreed  to  ;  but  he  propos- 
"  ed  first  to  go  home  and  put  his  house  in  order,  after  which  he  was 
"  to  return  and  marry  her ;  and  iii  the  meantime,  when  he  was  at 
''  Aoseneatb,  he  married  Mrs.  Jean  Campbell ;  and  concluded  with 
*'  promising  the  deponent,  that  she  would  never  see  or  entertain  Car- 
**  rick  again.**    As  to  Carrick's  sentiments  on  the  subject,  it  vras  de- 
poned by  Mr.  M'Millan,  (a  witness  afterwards  adduced  by  the  appel- 
lant in  the  course  of  the  action  at  her  instance,)  *'  That  Provost 
*'  Campbell  and  Carrick  talking  together  concerning  Carrick's  keeping 
**  company  with  the  appellant,  Carrick  promised  the  Provost  that  he 
"  would  see  the  appellant  no  more,  and  have  no  further  correspond- 
'*  ence  with  her.**^'  Mrs  Sussanna  Campbell  deponed,  "  That  a  little 
^'  before  Carrick  left  Scotland,  when  he  was  at  Camsail,  (his  own 
house,)  the  deponent  came  into  his  room,  where  she  saw  aeveral 
letters  lying,  which  he  threw  into  the  lire,  and  the  deponent  being 
"  asked  what  he  was  then  burning,  he  answered  that  they  were  that 
"  damned  w—  Mrs.  Kennedy*^  letters ;  and  the  deponent  owning 
that  she  had  abstracted  two  of  them,  he  begged  of  her  not  to  show 
them  to  the  respondent,  his  wife,  for  that  she  had  got  but  too 
"  much  grief  by  letters  of  that  kind  already." 
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by  the  Lord  Ordinary,  (Arniston,)  she  reclaimed,       1753. 
and  founding  on  the  above  evidence  of  marriage,    Kennedy 
and  public  cohabitation  as  married   persons  for  Campbells. 
twenty  years,  and  especially  on  the  fact  of  their 
havingrepeatedly  been  acknowledged  and  addressed 
as  such  by  the  appellant,  she  maintained  that  under 
these   circumstances,   and  after  the  death  of  the 
husband,  the  appellant  could  not  be  admitted  to 
dispute  her  status  as  his  wife ;  that  she  was  barred 
from  the  proof  of  her  libel  personali  exceptionei 
being  by  her  own  showing  particeps  Jraudis,  and 
concurring  in  the  criminal  silence  by  which  the 
respondent  had  been  induced  to  believe  herself  a 
lawful  married  wife. 

The  Court  (28  July  I747)  remitted  "to  the 
**  commissaries  with  this  instruction, .  to  find  that 
"JMrs.  Kennedy  is  barred  personali  exceptione 
**  from  being  admitted  to  prove  tliat  she  was  mar- 
"  ried  to  Mr.  Campbell  of  Carrick  before  he  was 
**  married  to  the  petitioner,  Mrs.  Jean  Campbell." 
The  commissaries,  in  terms  of  this  remit,  dismissed 
the  process  at  the  instance  of  the  appellant ;  and 
in  the  respondent's  action  they  decerned  in  terms 
of  the  libel. 

These  interlocutors  were  (of  consent)  reversed 
upon  appeal  to  the  House  of  Lords,  and  the  inter* 
locutor  of  the  commissaries  allowing  a  proof  was 
aflSrmed.* 


*  Appeal  entered,  86  Not.  1747.  Judgment,  6th  Feb.  1749. 
''  The  appellant's  counsel  was  heard  shortly  to  state  the  case,  and 
''  prayed,  &c.  and  the  counsel  for  the  respondents  being  likewise 
''  heard,  and  consenting  thereto,  it  was  ordered  and  a^J^^^S^^  &c. 
*'  (upon  the  consent  of  the  said  respondents)  that  the  said  interlocu- 
'^  tor  of  the  Lords  of  Session  of  the  98  July  1747,  except  such  part 
**  thereof  as  remits  the  biU  of  advocation  and  cause  back  to  the  com- 
''  missaries,  and  the  interlocutor  of  the  Lord  Ordinary  in  respect 
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1753.  The  appellant  then  stated,  that  Carrick  had  paid 

his  addresses  to  her  when  they  were  both  veiy 
youngs  but  his  estate  being  encumbered,  he  was 
sent  to  sea,  and  during  his  absence  she  married  and 
became  a  widow :  That  at  his  return  she  was  liv^ 
ing  in  the  Abbey  of  Paisley  with  her  rdative  the 
Earl  of  Dundonald,  when  he  renewed  his  addressee 
and  they  were  privately  married  in  the  Abbey,  qb 
the  3d  July  1724,  by  Mr.  William  Cockbume,  an 
episcopal  clergyman,  in  the  presence  of  William 
and  Archibald  M'Intyre,  servants  of  Carrick: 
That  Mr.  Cockbume,  lest  he  should  be  punished 
for  the  irregularity,  refused  to  grant  a  certificate, 
but  Carrick  gave  her  a  holograph  writing  (produc- 
ed)  in  these  terms:  '*  At  Paisley,  the  dd  of  July 
**  1724 ;  this  day,  I  John  Campbell  of  Carrick,  do 
**  hereby  certify  and  declare  that  I  was  solemnly 
<*  and  lawfully  married  to  Mrs.  Magdalen  Coch- 
^  rane,  lawful  daughter  of  Alexander  Cochrane  of 
Bonshaw,  Esq.  now  my  dear  wife,  as  witness  my 
hand,  place  and  date  aforessdd,  John  Campbell :" 
That  Carrick's  affairs  being  still  embarrassed,  he 
was  apprehensive  that  his  marriage  to  the  appel- 
lant (who  had  a  family,  and  only  L.600  of  her 
own)  might  displease  his  relatives,  especially  his 
uncle  Ardkinglass,  on  whom  he  was  extremely 
dependant ;  and  they  therefore  resolved  to  keep  it 


*'  thereof  of  the  29  July  1747^  and  also  the  two  interlocnton  or 
"  tences  of  the  commissaries  in  consequence  thereof^  dated  the  5  and 
'*  0  August  1747^  he  and  the  same  are  hereby  reversed;  and  it  is 
**  further  ordered  and  adjudged,  that  the  interlocutor  of  the  00m- 
"  missaries  of  the  SS  June  1747  be  and  the  same  is  hereby  affirmed." 
Elchies  remarks^  that  the  judgment  of  the  Court  of  Session  was 
even  given  up  by  Mr.  Erskine,  Lady  Carrick's  counael^  as  onten* 
able;  (as  Mr.  Al.  Ross  her  solicitor  wrote.)  How  diffomt  are  the 
opinions  of  men  in  this  mortal  state  !** 
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tecret :  That  they  behaved  and  treated  each  other  1753. 
ta  husband  and  wife,  in  so  far  as  was  consistent 
with  the  plan  of  secrecy  ;  and  she  having  taken  a 
house  in  Edinburgh,  he  lived  with  her  there  as 
often  as  the  duties  of  his  regiment  permitted  him : 
That  notwithstanding  all  their  caution,  the  secret 
transpired,  and  a  rumour  of  the  marriage  was  circu- 
lated in  Faidey  and  the  neighbourhood :  That  to  al- 
lay her  uneasiness  at  the  continued  Concealment  of 
the  marriage,  he  wrote  to  her  this  letter:  **  My  dear 
^*  Maudie,  I  am  just  now  in  a  very  great  hurry,  and  I 
<<  beg  you'll  not  be  uneasy,  and  in  a  few  days  I  de- 
**  sign  myself  the  pleasure  of  seeing  you,  in  order  to 
**  declare  publicly  our  marriage.  I  hope  it  will  be 
**  to  the  satisfaction  of  us  both.  Sure  I  am  it  will 
be  to  my  dear  Maudie's  most  affectionate  hus- 
band and  slave,  John  Campbell.  Camsail,  4th 
"  Nov*  1745.  To  Mrs.  Kennedy,  at  her  house  in 
**  the  Canongate,  Edinburgh  i"  That  they  conti- 
nued to  correspond  as  husband  and  wife  in  the 
most  affectionate  manner ;  in  proof  of  which  she 
produced  128  letters  from  him,  addressed  to  her 
as  his  wife:  That  when  he  had  unfortunately 
formed  the  connection  with  the  respondent,  he  in- 
formed the  appellant  of  it  in  a  letter  deeply  deplor- 
ing his  guilt,  pleading  in  his  excuse  the  arts  by 
which  he  had  been  ensnared,  acknowledging  the 
injury  he  had  done  to  her,  and  solemnly  declaring 
that  she  alone  was  his  lawful  wife  :*  That,  in  consi«- 


*  '^  My  dearest  dear,  aUow  me  stfll  to  eall  yoa  so ;  the  contents  of 

"  this  letter  will  certainly  astonish  and  confoiind  yon.    Unable  as  1 

"  am  ddier  to  write  or^act  as  I  ought  to  do  with  regard  to  any 

"  things  I  must  acquaint  you  with  the  most  melancholy  and  terfible 

"  misfortnne  that  ever  happetied  to  man,  who  had  nothing  in  view 

**  but  to  be  happy,  in  dbing  all  ^  duties  of  a  regaidftd  and  most 
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*  deration  of  his  excuses,  and  being  over  persuaded 

'  that  her  claim,  if  then  urged,  might  ruin  him,  (and 

consequently  his  family,)  and  even  endanger  his 

life,  she  consented  to  delay  until  such  time  as  she 


tt 


it 


«'  afiPectionate  husband^  to  the  best  and  roost  dearly  beloved  of  women; 
*'  but  alas^  how  have  I  deprived  myself  of  that  happiness !  How  justly 
<«  have  I  forfeited  that  honest  and  sincere  love  I  might  have  ex|iected 
"  from  yon,  my  wife^  my  friend^  and  only  joy  in  life>  and  to  whidi, 
*'  from  our  mutual  engagements  and  marriage,  I  had  a  real  title.  Mi- 
"  serable  soul  that  1  am !  I  have  lost  all  hopes  of  comfort,  by  the 
''  snares  of  a  silly,  worthless,  and  self-ilesigning  woman,  whose,  re* 
'*  peated  advances  I  have  alVays  shunned  as  I  would  have  done  the 
"  devil,  and  to  whom  I  never  gave  the  least  encouragement,  and  far 
"  less  promises ;  yea,  never  thought  of  her ;  yet  alas,  how  shall  I  be 
**  able  to  express  it  ?  Notwithstanding  of  the  undoubted  just  and  only 
'^  title  you  have  had,  and  always  must  have  to  me,  as  your  husband, 
"  and  whatever  else  can  be  called  mine,  which  you  can,  when  yon 
please,  make  appear,  and  at  times  claim  mc  as  such,  I  have,  with- 
out giving  myself  time  to  think  seriously,  through  fear  of  disoblig- 
'^  ing  the  Duke  of  Argyle  and  his  friends,  plunged  myself  into,  the 
f «  utmost  misery.  You'll  by  this  time  guess  what  I  mean.  Alas, 
*'  what  shall  I  say  to  my  dearest  Maudife  ?  Though  my  bands  are 
**  guilty,  my  heart  is  free.  Oh !  how  shall  I  mention  that  fiital 
''  night,  which  has  been  the  cause  of  all  my  woe,  when  having  drank 
'^  to  a  very  great  pitch,  and  sitting  alone  in  the  fields,  that  deceitful 
"  woman,  or  rather  devil,  whom  the  world  now  calls  my  w— ^,  and 
*'  who,  on  every  occasion,  laid  traps  to  ensnare  me,  designedly  threw 
"  herself  in  my  way.  How  shall  I  tell  you  what  followed  ?  My  spi- 
*'  rits  fail  me ;  I  sink,  I  can  no  more. — Ruin  and  destruction  to  me, 
**  by  her  ensnaring  insinuations  and  cursed  lewd  behaviour,  and  my 

*'  not  being  master  of  myself,  I  did Oh,  how  shall  I  name  it  ? 

*'  She  fell  with  child,  which  was  all  the  devil  wanted,  joined  with  her 
**  vicious  inclinations,  to  bring  about  her  own  ends;  and  in  horror 
**  and  confusion  of  mind,  for  the  reasons  above,  and  to  prevent  my 
**  flying  the  country,  (reasons  too  slight,  nay,  not  to  be  named  when 
"  seriously  thought  on,)  have  put  myself  in  the  damnable  situation  I 
**  am  now  in.  Alas,  why  did  I  yield  to  the  fears  of  disobliging  the 
**  Duke  of  Argyle,  or  any  bad  treatment  I  might  have  met  with  from 
<'  my. uncle,  by  declaring  our  marriage  to  the  world  at  the  time  it 
"  happened  ?  Why  did  my  dearest  wife  join  with  me  in  being  silent 
*'  in  an  afiair  upon  which  our  sole  happiness  in  lif e  de|iended  ?  Why, 
''  nothing  but  her  tender  regard  for  her  husband,  and  which,  thou^ 
*'  I  have  no  reason  to  expect  it,  must  be  the  only  caoae  I  don*t  meet 
<'  with  her  just  vengeance,  which  I  not  only  deaenre,  but  the  curse  of 


V. 
CAHPBELLS. 


CASES  ON  APPEAL  FROM  SCOTLAND.     527 

might  make  it  with  less  danger  to  him  :  That,  in  1753. 
the  meantime,  in  their  letters,  they  repeatedly  re-  Kennedy 
newed  their  professions  of  love  and  honour,  as 
married  persons,  and  from  time  to  time  communi- 
cated their  marriage  to  several  of  their  friends  :♦ 
That,  in  consequence  of  Carrick's  apprehensions 
from  the  respondent's  relations,  and  the  increasing 
difficulty  of  his  own  affairs,  the  publication  of  their 
marriage  was  delayed  imtil  the  time  of  his  death. 

The  commissaries  (25  Jan.  1751)  found,  "  that 
"  Mrs.  Magdalen  Cochrane,  (appellant)  has  not 
"  proved  her  prior  marriage  libelled,  and  therefore 
**  dismissed  her  process,  and  assoilzied  the  defen- 
**  ders  ;  and  found  facts,  circumstances  and  qua- 
"  lifications,  as  proven  in  behalf  of  Mrs.  Jean 
"  Campbell,  relevant  to  infer  marriage,  &c.  and 
"  decern."    And  a  bill   of  advocation  was  (19 

"  God,  unless,  by  sincere  repentance^  he  forgive  me.  Alas^  what 
''  shall  I  do  ?  May  I,  who^  from  my  distressed  soill,  on  my  knees  beg 
"  forgiveness^  expect  it  from  injured  innocence,  in  imitation  of  his 
''  goodness.  Though  you  have  a  soul  noble  and  generous,  I  on  no 
*'  other  account  deserve  it ;  but  alas,  pity  me  who  am  ruined  by  the 
*'  snares  of  a  damnable  deceitful  little  wretch,  and  who  has  brought 
"  me  under  the  guilt  of  the  most  inexpressible  piece  of  injustice  to 
*'  the  best  and  most  deserving  wife;  yet  I  must  unalterably  be 
**  yours ;  I  was  so,  I  am  so  to  the  last  moment  of  my  life.  There- 
*•'  fore,  O  dearest  and  most  injured  of  women,  let  me,  from  a  broken 
**  heart,  and  sincere  repentance,  b^  and  conjure  you  to  give  peace  to 
*'  my  troubled  soul,  by  allowing  me  to  see  ydh,  that  I  may  more  fully 
*'  explain  the  miserable  state  I  am  in.  Grant  me  this  favour,  that  on 
''my  knees,  and  with  a  heart  full  of  sorrow  and  contrition,  I  may 
"  ■  ask  forgiveness.  O  forgive,  if  possible,  your  greatly  distressed  and 
'^  most  unhappy  husband,  John  Campbell.  March  1,  1726. 
"  To  Mrs.  Campbell  of  Carrick,  at  her  house  at  Edinburgh." 
*  Upon  this  particular,  the  respondent  alleged  that  where  the  evi- 
dence was  not  from  the  lips  of  infamous  persons,  the  communications 
siKvkcn  of  had  not  been  made  until  many  years  after  the  alleged  mar- 
riage, and  under  oaths  of  the  most  inviolable  stoecy. 
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1753.      June)  refused  by  the  Lord  Ordinary,  after  advising 
with  the  Lords. 

The  appeal  was  brought  from  the  interlocutors 

£otered86   of  the  05  Jan.  and  19  June  1751^ 

Nov.  1751.  Pleaded  Jbr  the  Appellant  .-—Marriage  is  a  con- 
tract indissoluble  by  the  consent  of  parties.  If 
properly  proved^  no  court  of  law  caa  ^withhold  its 
legal  effects ;  and  during  its  subsistenoe, .  neither 
party  can  contract  a  second  marriage ;:  any.attempt 
tb  do  so  must  be  an  absolute  nuUity.  No  such  second 
marriage,  in  whatever  manner  contracted,  and  at- 
tended with  whatever  circumstances^  caft  be  a  bar 
to  establishing  the  fact  of  the  prior  marriage.  This 
is  the  law  of  England  as  well  as  Scotland. 

If  the  appellant's  marriage  be  proved,  no  subset 
quent  conduct  on  her  part  can  annihilate  it,  or 
have  the  effect  to  make  the  respondent  the  lawful 
wife  of  Carrick,  who  was  the  lawful  husband  of 
the  appellant.  And  the  appellant  has  proved  in' 
the  clearest  manner  her  marriage. 

It  is  said  that  the  respondent's  marriage  is  com- 
pletely established  ;  but  by  the  previous  marriage 
to  the  appellant,  any  other  marriage  was  rendered 
absolutely  impossible  in  law.  The  evidence  may 
prove  polygamy  against  Carrick,  but  it  cannot 
prove  that  the  appellant  ceased  to  be,  or  that  the 
respondent  became,  his  lawful  wife. 
The  respondent  has  brought  no  proof  of  a  mar- 
'  riage  ;  she  Hoes  not  even  say  where  it  was  solemn- 
ized, for  in  her  libel  it  is  only  said,  '<  that  she  was 
**  married  near  by  the  house  of  her  parents,  in  the 
**  parish  of  Roseneath,"  which  is  in  the  highlands ; 
and  yet  the  vritnesses,  who  are  the  same  as  those 
present  at  the  appellant's  marriage,  assume  their 
lowland  name  of  Wright,  instead  of  their  ordinary 
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name  of  M'lntyre.  These  individuals  lived  at  Rose-  ^'^^^' 
neath,  where  the  Highland  language  was  spoken,  ^^''^'^^ 
and  where  they  always  went  by  that  name ;  so  that  caupbell. 
if  they  had  been  witnesses  to  the  respondent's  mar- 
riage, and  had  subscribed  her  pretended  certificate, 
they  must  have  done  it  in  the  name  of  Archibald 
and  William  M'lntyre,  and  not  in  their  lowland 
name  of  Wright.  And  as  to  the  farce  of  the  rebuke 
before  the  kirk-session,  it  is  hard  to  understand  how 
it  could  constitute  a  marriage,  or  be  a  renewal  of  a 
marriage  vow,  so  as  to  be  equivalent  to  marriage. 
There  can  be  no  instance  found  in  Scotland  where  a 
gentleman  and  his  lady  were  rebuked  by  a  kirk- 
session  for  a  clandestine  or  irregular  marriage.  And 
the  real  object  of  this  rebuke  was  what  had  passed 
in  the  fields,  when  the  parties  had  sexual  intercourse 
together.  The  proof  the  appellant  has  led  is  suffi- 
cient to  constitute  that  marriage ;  and  this  effect 
ought  equally  to  hold  where  a  competition  of  one 
marriage  with  another  takes  place,  although  the 
result  may  be  to  disannul  that  marriage ;  because 
law  makes  no  difference  in  a  proof  of  marriage  in  a 
case  where  there  is  a  competition  and  where  there 
is  none.  And  no  exception  can  possibly  take  place 
on  the  ground  of  ea?ceptio  ddiy  because  she  was  not 
the  author  of  that  dole,  nor  of  that  silence,  on  the 
subject  of  her  marriage,  of  which  the  respondent  is 
pleased  to  take  advantage.  She  was  forced  into 
this  against  her  inclinations  and  will.  And  had  she 
heard  of  the  proclamation  of  banns  of  the  respon- 
dent's marriage  with  Campbell  of  Carrick,  she  would 
have  opposed  them,  as  an  outrage  done  to  her  pre- 
ferable claims. 

Pleaded  fw*  tJie  Respondent: — The  respondent's 
marriage  stands  authentically  proved  by  the  certifi- 

2m 
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1753.      cate  of  the  minister  who  married  her  to  Captain 


KENNEDY  Campbell,  the  declaration  of  the  witnesses  present, 
CAMPBELL,  the  renewal  of  the  marriage  vows,  and  promise  of 
adherence,  before  the  minister  and  the  kirk-session 
of  Roseneath,  their  long  and  public  cohabitation, 
and  procreation  of  children,  as  husband  and  wife, 
their  being  acknowledged  and  treated  as  such,  by 
all  the  captain's  family,  and  people  of  fashion  in  the 
country  where  they  dwelt,  and  by  numerous  letters 
and  acknowledgments.  The  marriage  thus  consti- 
tuted must  prevail  over  one  defectively  constituted. 
In  regard  to  the  appellant's  marriage,  the  paper  of 
3d  July  1724,  signed  by  Captain  Campbell,  is  not 
signed  by  any  minister  or  witnesses.  Of  the  two 
surviving  witnesses  who  were  present  on  that  occa- 
sion, the  one  knows  nothing  of  the  matter,  and  the 
other  swears  that  he  never  heard  of  it  but  from  the 
appellant.  And  those  witnesses  that  are  adduced  to 
prove  Campbell's  acknowledgment,  one  is  contra- 
dicted by  five  others  in  a  most  material  part,  and 
the  other  is  certified  to  be  infamous.  But  whatever 
be  the  force  and  effect  of  this  evidence,  this  is  clear, 
that  whatever  proof  attended  with  consummation 
and  cohabitation  might  be  deemed  sufficient,  where 
both  parties  are  free,  yet  where  there  is  a  competi- 
tion, nothing  less  than  the  most  pregnant  proof  is 
sufficient  to  annul  a  subsequent  marriage  duly  prov- 
ed, completed  by  cohabitation,  and  every  other  ne- 
cessary act.  This  rule  is  undoubted ;  and  it  holds 
with  double  force  where  the  appellant  has  not  only 
lain  by  with  her  claim  for  twenty  years  together, 
but  has  also  acknowledged  the  other  lady  to  be  the 
real  wife. 

After  hearing  counsel  it  was 
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Ordered  and  adjudged^  thai  the  said  petition  and      1753. 


appeal  be  and  is  hereby  dismissed  this  House ;    kbwnbdy 
and  that  the  said  interlocutors  and  final  decreet   campbkll. 
or  sentence  of  the   Commissaries  therein   com- 
plained    of,   be^   and  the  same  are  hereby  of- 
firmed. 

For  Appellants,    W.  Murray^  G.  Hay. 

For  the  Respondent,  AL  Forrester^  C.  Yorke. 

Note,  Professor  Bell  states,  that  the  Court  of  Session  affirmed 
the  sentence  of  the  Commissaries  on  questionable  grounds;  and 
that  the  judgment,  when  taken  to  the  House  of  Lords,  was 
affirmed  only  on  an  arrangement  between  the  parties. — Bell's 
Illust  vol.  ii.  p.  248.  The  journals  of  the  House  of  Lords  do 
not  bear  any  evidence  of  this  arrangement ;  but  state,  that  coun- 
sel on  both  sides  were  heard  for  three  days,  and  that  the  judg- 
ment proceeded  on  due  consideration  had  of  what  was  said  on 
either  side.  Perhaps  the  arrangement  had  reference  to  the  pre- 
Tious  part  of  the  case  appealed,  on  the  point,  whether  there  should 
be  a  proof  before  answer ;  in  which  the  judgment  of  the  Court  of 
Session  was  reversed  of  consent:  But  in  the  appeal  of  the  final 
decision  of  the  cause,  the  proceedings  of  the  House  of  Lords  were 
as  follow :     f  Journals,  vol.  xx?iii.  p.  9.) 

19th ''January  1753.  "  A  petition  of  Magdalen  Campbell 
was  presented  to  the  House  and  read,  setting  forth;  *  That  the 
petitioner's  agent  being  out  of  town,  she  did  not  know  till  last 
Wednesday  afternoon  that  her  appeal,  in  which  Jean  Campbell 
is  respondent,  stood  appointed  for  this  day  ;*  and  praying,  '  in 
regard  the  petitioner's  counsel  are  not  prepared  to  attend  this 
day,  that  the  hearing  of  the  said  cause  may  be  put  off  for  a 
week.' 

*'  And  thereupon  the  agents  on  both  sides  were  called  on  and 
heard  at  the  bar.  And  being  withdrawn : — Ordered  that  the 
hearing  of  the  said  cause  be  put  off  to  this  day  seven-night ;  and 
the  other  cause  removed,  to  come  on  in  course."    At  p.  12. 

26th  January  1753.  "  After  hearing  counsel  in  part  upon  the 
amended  petition  and  appeal  of  Magdalen  Cochran  alias  Camp- 
bell, widow  and  administratrix  of  Captain  John  Campbell  of 
Carrick  deceased,  and  Alexander  and  Archibald  Stevenson,  con- 
junct procurators  fiscal  of  Courts  to  which  Jean  Campbell  and 
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1753.       her  daughter  are  respondents : — It  is  ordered.  That  the  farther 
KENNKDY     hearing  of  the  said  cause  he  adjourned  to  Monday  next ;  and 
^'  that  the  counsel  he  called  in  precisely  at  one  o'clock  ;   and  that 

the  other  cause  he  removed  of  course." 

31st  Jannary  1 753.  "  After  hearing  counsel,  as  well  on  Friday 
and  Monday  last  as  this  day,  upon  the  amended  petition  and 
appeal  of  Magdalen  Cochran  otherwise  Camphell»  widow  and 
administratrix  of  Captain  John  Camphell  of  Carrick  deceased, 
and  Alexander  and  Archibald  Stevensons,  conjunct  procurators 
fiscal  of  Court ;  complaining  of  an  interlocutor  of  the  CommiB- 
saries  of  Edinburgh  of  the  25th  January  1751»  and  of  an  inter- 
locutor of  the  Lords  of  Session  in  Scotland  of  the  19th  June  1751, 
and  of  the  final  decreet  or  sentence  of  the  said  Commissaries,  in 
consequence  and  conformable  to  the  said  interlocutor  of  the  said 
25th  January  1751,  made  on  behalf  of  Mrs  Jean  Campbell,  pray- 
ing, '  That  the  same  might  be  reversed  and  set  aside;  and  that 
the  said  Lords  of  Session  might  be  directed  to  resume  the  ap- 
pellant's bill  of  advocation,  and  remit  the  cause  to  the  said  Com- 
missaries ;  and  that  such  relief  might  be  granted  to  the  appellant 
as  to  this  House,  in  their  great  justice  and  wisdom,  should  seem 
meet.'  As  also  upon  answer  of  the  said  Jean  Campbell,  relict  of 
Captain  John  Campbell  of  Carrick,  and  Jean  Campbell,  only  child 
now  in  life  procreated  of  the  marriage  between  the  said  Captain 
John  Campbell  and  the  said  Jean  Campbell  his  spouse,  put  in  to 
the  said  appeal;  and  due  consideration  had  of  what  was  offered 
on  either  side  in  this  cause  :  It  is  ordered  and  adjudged  that  the 
said  petition  and  appeal  be  dismissed,  and  the  interlocutors  be 
affirmed," 

**  Ordered,  That  the  Judges  do  prepare  and  bring  in  a  bill,  for 
the  better  preventing  of  clandestine  marriages." 

See  Wilson  and  Shaw's  Appeal  Cases,  vol.  iii.  p.  135  (note) ; 
this  last  paragraph  is  made  erroneously  to  apply  to  the  proceed- 
ings in  the^r^^  appeal. 
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[Mor.  10662.] 

Mrs  Jacobina  Clarke,    .        .        Appellant.  ' 

The  Earl  of  Home,    .         .         .    Respondent  v. 

EARL  OF  BOMB. 

House  of  Lords,  \Qth  Aprily  1753. 

Prescription  of  Adjudication. — Held  that  adjudication  with 
charter  and  infeftment  were  not  sufficient  to  save  from  the  ne- 
gative and  positive  prescription,  no  possession  having  followed 
of  the  lands  adjudged^  these  having  never  been  out  of  the  pro- 
prietor's possession;  and  possession  of  a  part  not  being  suffi- 
cient to  interrupt  prescription  as  to  the  whole,  but  only  the 
part  so  possessed. 

William  Trotter  granted  a  bond  to  Gilbert  No.  99. 
Clark  for  4000  merks,  payable  to  him,  "  his  heirs, 
"  executors,  and  assigns,"  upon  which  action  was 
raised  for  payment,  first  against  Helen  Trotter,  the 
executrix  of  the  granter,  and  inhibition  used  there- 
on  in  1652.  Gilbert  Clark  dying,  a  new  suit  was 
brought  by  his  executors  in  1691  against  John  Fow-  iggo. 
lis,  the  grandson  and  heir  of  Helen  Trotter,  who  in 
the  mean  time  had  died.  Defences  were  given  in  to 
this  action;  but  being  overruled,  the  defender  re- 
nounced, and  decree  assoilzieing  him  from  the  passive 
titles  was  pronounced,  but  decerning  against  him 
cofjnitionis  causa  tantum,  to  the  effect  that  the  said 
David  Clarke  (appellant's  father)  might  have  pro- 
"  cess,  and  action  of  adjudication,  and  others  com- 
"  petent,  contra  hereditatem  jacentem  et  bona  mobilia.'* 
Upon  this  adjudication  was  led,  by  which  a  decree 
of  apprising,  dated  Feb.  7,  1655,  obtained  by  Helen 
Trotter  and  John  Fowlis,  her  husband,  against  e/awe^, 
late  Earl  of  Home,  for  a  debt  due  by  him  to  her, 
amounting  to  L.1286, 13s.  4d.,  was  adjudged;  decern- 
ing and  ordaining  the  said  decree  of  apprising  to 
belong  to  him,  the  said  David  Clark;  and  the  present 
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•     -action  of  maills  and  duties  was  now  brought  against 
„.         the  present  Earl  of  Home,  respondent,  whose  lands 

KARL  OP  HOME,  jj^^j  ]^qqji  adjudged  by  that  apprising.  The  defence 
stated  was,  that  no  demand  having  been  made  on  the 
original  bond  from  1644  to  1691,  for  more  than  forty 
years,  the  debt  was  prescribed.  Reply  that  proceed- 
ings had  followed  on  the  debt,  which  was  sufficient  to 
interrupt  prescription.  In  particular  that  the  inhibi- 
tion in  1652  had  been  used,  and  that  David  Clark  was 
a  minor  from  1654  to  1670,  and  that  an  adjudication 
had  followed  thereon  of  Helen  Trotter's  apprising, 
into  which  the  debt  was  now  merged.  Duply:  As- 
suming this  debt  to  be  now  merged  in  the  apprising 
which  was  adjudged,  this  apprising  was  prescribed; 
and  if  the  apprising  was  prescribed,  so  was  the  debt 
which  it  secured;  and  the  Earl  pleaded  the  positive 
prescription  as  to  his  own  titles,  and  the  negative 
prescription  as  to  that  part  of  Helen  Trotter's  ap- 
prising adjudged  by  the  pursuer  —  no  possession 
having  followed  upon  it  to  make  it  effectual,  as  the 
Earl  and  his  ancestors  had  never  lost  possession  of 
the  lands  so  apprised,  but  retained  the  whole  all  along. 
Answered: — Although  Helen  Trotter  had  no  pos- 
session herself  under  her  apprising,  yet  she  had  been 
infeft,  and  had  conveyed  part  of  the  apprising  to 
Trotter  of  Chester  Hall,  and  part  to  Gibson  of  Durie, 
whose  rights  had  been  ratified  by  the  Earl  of  Home, 
and  whose  possession  of  the  lands  apprised  was  suffi- 
cient to  interrupt  prescription  as  to  the  whole,  which 
principle  must  govern  in  order  to  get  quit  of  the  ano- 
maly of  a  right  being  retained  in  part,  and  lost  in  part. 

November  20,  The  Court  "  found  that  the  said  Jacobina  Clarke 
"  (the  pursuer)  has  not  proved  her  reply  of  interrup- 
"  tion,  and  therefore  sustained  the  defence  of  pre- 
"  scription." 
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On  second  petition  the  Court  adhered;  and  in  pur-     '^753. 


suance  of  a  remit  to  the  Lord  Ordinary,  assoilzied     clarkb 
the  defenders,  and  decerned.  earl  of  home. 

Against  these  interlocutors  the  present  appeal  was  January  27, 

^r^^g*^*-  ^  FeWry  lb 

Pleaded  f 01'  the  Appellant:  —The  appellant's  right  1747-8. 
to  the  incumbrance  is  completely  established  by 
the  adjudication  of  the  decree  of  apprising,  to  which 
therefore  no  objection  lies  in  so  far  as  the  title  is 
concerned.  With  regard  to  the  negative  prescription, 
which  is  the  main  objection  stated  to  the  apprising, 
as  the  ground  of  the  present  demand,  all  that  by  law 
is  necessary  to  interrupt  prescription,  and  to  elide 
the  plea,  is,  that  a  document  be  taken  on  the  right 
demanded,  and  against  which  prescription  is  pleaded. 
In  the  present  case  document  has  been  taken  on  the 
debt, — an  adjudication  has  been  led  of  an  apprising, 
upon  which  infeftraent  and  possession  have  followed, 
and  although  this  apprising  was  a  right  in  security 
for  payment  of  the  debt,  redeemable  at  any  time 
within  the  legal,  yet  after  the  expiry  of  the  legal  it 
was  converted  into  an  absolute  right  in  Helen  Trot- 
ter. Helen  Trotter  conveyed  part  to  George  Trotter, 
who,  upon  the  title,  possessed  part  of  the  lands  con- 
tained in  the  apprising,  which  possession  was  suffi- 
cient to  interrupt  prescription  as  to  the  whole.  Also 
document  was  taken  otherwise,  sufficient  to  inter- 
rupt prescription,  for  by  disposition  granted  by  Helen 
Trotter  to  John  Gibson,  the  entire  apprising  is  con- 
veyed, reserving  a  power  to  dispone  to  a  certain  ex- 
tent, to  the  executors  of  Gilbert  Clarke,  and  also  by 
a  contract  executed  in  1710  by  the  Earl's  ancestors, 
with  Gibson  of  Durie  the  faculty  or  power  above  re- 
served to  Helen  Trotter,  was  expressly  considered  as 
a  subsisting  right,  and  the  disposition  by  Gibson  of 
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^7^^'       Durie  to  the  Earl  is  granted,  subject  to  and  under 
CLARKE     burden  of  this  faculty  and  power  in  favour  of  Helen 
liiRL  OF  HOME.  Trotter.     All  which,  with  possession  thereon,  were 
sufficient  to  elide  prescription. 

Pleaded  by  tJie  Respondent: — Helen  Trotter's  ap- 
prising of  the  defender's  whole  estate,  upon  which 
charter  followed,  was  either  an  absolute  right  of  pro- 
perty to  that  whole  estate,  or  is  no  right  at  all.  It 
could  not  be  an  absolute  right,  because  it  was  a  mere 
right  in  security,  taken  in  legal  course  of  diligence,  to 
secure  payment  of  the  bond;  but  this  right  was  re- 
deemable at  any  time  within  the  legal;  and  the  ad- 
judication itself  is  now  prescribed,  and  good  for  no- 
thing. The  respondent's  right  in  the  whole  estate 
adjudged,  which  has  never  been  out  of  his  or  his  an- 
cestors' possession,  is  fortified  by  the  positive  prescrip- 
tion, in  terms  of  the  statute  1617.  He  produces  a 
regular  title  so  far  back  as  1638,  under  which  he  and 
his  predecessors  have  continued  in  the  uninterrupted 
possession  of  the  estate,  and  by  the  statute  is  a  title 
which  totally  bars  every  challenge.  If  therefore 
Helen  Trotter's  apprising  is  to  be  considered  as  only 
a  claim  of  debt,  every  action  competent,  eo  nominey 
would  be  cut  off  by  the  negative  prescription.  The 
possession  had  by  Mortonhall  of  the  lands  of  Fogo 
and  Sisterpath,  and  by  Gibson  of  Durie  of  the  lands 
of  Longbirgham,  is  no  interruption  either  of  the  ne- 
gative or  positive  prescription.  Their  possession 
could  be  only  attributable  to  the  debt,  and  if  the 
right  itself  is  prescribed,  the  possession  had  upon  it 
will  be  unavailing.  But  supposing  it  availing,  it 
would  not  follow  that  this  possession  was  good  for 
the  whole.  They  each  purchased  certain  shares  only 
of  the  apprising,  and  each  possessed  on  his  own 
right.    They  had  no  connection  with  Helen  Trotter, 
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and  therefore  their  possession,  at  the  utmost,  could      ^753. 

only  be  good  for  their  own  part.  clakke 

After  hearing  counsel,  it  was  earlofhomb. 

Ordered  and  adjudged^  That  the  interlocutors  com-' 
plained  of  by  the  original  and  amended  appeal  of 
the  said  Jacobina  Clarke  be^  and  the  same  are 
hereby i  affirmed^  earcept  as  to  such  part  of  the  lands 
of  Longbirgham  as  were  allotted  and  disponed  to 
Alexander ,  Earl  of  Home,  by  the  contract  and  dis- 
position  between  the  said  Earl  Alea^ander  and  Gib^ 
son  ofDurie^  dated  the  27  th  day  of  January  1716; 
and  that  as  to  such  part  of  the  said  lands,  the  said 
interlocutors  be  reversed,  and  the  defence  of  pre- 
scription be  repelled.  And  it  is  hereby  declaredy 
that  the  apprising  in  question  is  a  subsisting  dill- 
gence  as  to  that  part  of  the  said  lands  of  Long- 
birgham. And  it  is  further*  ordered  and  adjudged, 
that  the  mails  and  duties  of  that  part  of  the  said 
lands  be  suJyect  thereto,  and  that  same  be  applied 
accordingly;  and  that  the  accompt  to  be  taken  of 
the  anntud  rent  or  interest  of  the  principal  sum  of 
Jour  thousand  merks,  claimed  by  tfie  appellant,  be 
not  carried  farther  back  than,  bvi  restricted  to  com- 
mence from  the  term  of  the  first  citation  in  this 
cause.  And  as  to  the  several  interlocutors  com- 
plained  of  in  the  said  cross-appeal^  it  is  hereby 
furthei*  ordered  and  adjudged,  that  the  same,  so  Jar 
as  they  are  not  hereby  reversed,  be  affirmed.  And 
it  is  hereby  further  ordered  that  the  said  Lords  of 
Session  do  give  the  proper  directions  for  carrying 
the  judgment  into  ea^ecution. 

For  the   Appellant,  A.  Hume  CampbeU,  George 

Brown. 
For  the  Respondent,  W.  Murray,  Aler.  LockharL 
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^753.        Charles  Mercer,  second  son  of  Sir  )    .      ,, 
MBRCBR  Lawrence  Mercer,         .         .  \     ^™ 


ADTOCATB. 


HIS  majesty's  His  Majesty's  Advocate,  .         .         Respondent. 


House  of  Lords,  14/A  Mat/y  1753. 

Entail. — Forfeiturr. — Held  that  the  appellant  was  not  en- 
titled to  claim  his  brother*s  forfeited  estate,  he  not  being  an 
heir-substitute,  but  an  heir  male,  of  the  marriage  under  the 
investitures.  And  that  the  deed  he  founded  on  not  containing 
prohibitory,  irritant,  and  resolutive  clauses,  nor  recorded,  could 
not  support  his  claim. 

No.  100.  Sir  Lawrence  Mercer  of  Lethindy  was  attainted 
for  high  treason  in  1746,  and  the  estate  forfeited  to 
the  Crown. 

The  appellant,  his  brother,  made  his  claim  to  the 
estate  in  terms  of  the  vesting  act,  on  the  ground  that 
the  attainder  could  not  affect  him,  or  bar  his  rights 
as  substitute,  under  the  investitures  of  the  estate. 

The  investitures  stood  thus: — Their  father.  Sir 
April  20,  Lawrence,  the  elder,  by  contract  of  marriage  entered 
into  by  him  and  his  wife,  became  bound  to  resign 
his  lands  and  his  estate  of  Lethindy  in  favour  of  him- 
self and  the  heirs  male  to  be  procreated  betwixt  him 
and  his  said  wife,  and  the  heirs  of  their  bodies,  &c., 
which  failing,  to  his  other  heirs  of  tailzie  and  provi- 
sion specified  in  a  writ  to  be  granted. 
May  24, 1722.  In  implement  of  this  obligation,  and  of  this  date, 
he  executed  a  deed  of  entail  containing  a  destination 
"  in  favour  of  himself  and  the  heirs  male  or  female 
"  of  the  second  marriage,"  the  eldest  heir  female  al- 
ways succeeding  without  division,  whom  failing,  the 
issue  male,  and  failing  them,  the  issue  female  of  Jean 
Mercer,  his  own  eldest  daughter  of  his  first  marriage. 
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with  several  substitutions  over.    And  of  this  date  he      ^753. 
granted  a  procuratory  for  resigning  the  estate  of  Le-     mercer 
thindy,  and  the  other  entailed  lands,  for  new  infeft-  his  majesty's 
ments  to  be  granted  thereof  "  to  himself  and  Law-  ^^^^^^^' 
"  renee  Mercer,  his  eldest  son,  procreated  of  the  said      *    * 
"  marriage  betwixt  him  and  dame  Christian  Kinlock, 
"  and  the  longest  liver  of  them  two,  in  conjunct  fee ; 
'*  and  failing  the  longest  liver  of  them  by  decease,  to 
the  heirs  of  the  said  Lawrence  Mercer's  body,  whom 
failing,  to  Charles  Mercer  his  second  son,  and  the 
heirs  of  his  body."     This  deed  bore  to  be  granted 
under  the  limitations  of  the  previous  entail.     It  did 
not  specially  enumerate  the  prohibitory,  irritant,  and 
resolutive  clauses  thereof,  but  only  bore  a  reference 
to  them.      Infeftment  followed,  and  the  infeftment 
was  recorded.     Of  this  marriage  with  Lady  Kinloch 
there  were  three  sons,  Lawrence,  afterwards  Sir  Law- 
rence the  attainted  person,  Charles  the  claimant,  and 
Robert. 

The  appellant,  Charles  Mercer,  on  his  elder  broth- 
er's attainder,  pleaded,  that,  by  the  last  mention- 
ed deed,  there  was  a  distinct  and  independent  sub- 
stitution or  limitation  over,  of  the  succession  to  the 
entailed  estate,  after  failure  of  his  elder  brother 
Lawrence  Mercer,  and  the  issue  male  of  his  body,  to 
the  appellant  by  name;  and  as  Lawrence  died  with- 
out issue,  the  estate  tail,  which  was  vested  in  him,  de- 
volved by  that  destination  on  him  as  substitute,  and 
therefore  the  attainder  of  his  brother  could  not  affect 
the  right  so  conferred.  To  this  it  was  answered, 
that,  by  the  act  1685  concerning  entails,  "  It  is  de- 
"  clared  that  such  tailzie  shall  only  be  allowed,  in 
"  which  the  irritant  and  resolutive  clauses  are  insert  in 
*'  the  procuratm'ies  of  resignation^  charters,  precepts 
"  and  instruments  of  sasine;"  and  the  original  tailzie 
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^753.      itself  recorded.     But  as  the  latter  deed  of  1 725,  ud- 
MKRCKR    ^gj.  ^hich  the  appellant  claims,  neither  contained  the 

HIS  majesty's  irritant  or  resolutive  clauses  of  a  strict  entail,  nor 
ADvocATB.  ^^  recorded,  both  of  which  the  said  act  required, 
the  appellant  could  not  claim. 

July  1, 1762.  The  Court  pronounced  this  interlocutor: — **  Find, 
"  that  the  deed  of  entail  in  the  year  1725,  under 
"  which  the  claimant,  Charles  Mercer,  claims  the 
"  lands  and  barony  of  Lethindy,  and  others  mention- 
"  ed  in  the  claim,  not  having  been  recorded  in  terms 
*'  of  the  Act  of  Parliament  1685,  is  therefore  void 
*'  and  null,  and  no  claim  can  be  sustained  thereon; 
"  and  therefore  dismiss  the  said  claim,  and  decern." 
Against  this  interlocutor  the  present  appeal  was 
brought. 

Pleaded  f(yr  the  Appellant: — The  two  deeds  of 
1722  and  1725  make  but  one  settlement,  the  latter 
being  only  explanatory  of  the  former,  and  the  same 
lines  of  heirs  to  take  in  both.  Although,  therefore, 
there  be  no  prohibitive,  irritant,  and  resolutive  clauses 
in  the  latter  deed,  yet,  as  it  is  made  with  reference 
to  the  former,  the  prohibitive,  irritant,  and  resolutive 
clauses  must  be  held  as  incorporated  therein.  And 
if  this  result  be  conceded,  it  will  be  found  that  all 
the  directions  of  the  Act  1685  have  been  complied 
with,  namely,  that  the  entail  contains  the  usual  pro- 
hibitive and  irritant  and  resolutive  clauses,  and  that 
it  has  been  registered  as  the  Act  requires.  Nor  was 
the  varying  of  the  general  limitation  to  Sir  Lawrence 
Mercer,  and  the  heirs  male  of  the  marriage  in  the 
first  deed,  to  that  of  conjunct  fee  in  him  and  his 
eldest  son,  Lawrence  Mercer,  with  a  substitution 
over  to  the  appellant,  in  the  ^ecowrf  deed,  such  an  alter- 
ation, as  made  a  second  registration  necessary.  This 
right  of  substitution  conferred  on  him  by  his  father, 
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could  not  be  cut  off  by  the  attainder  of  his  brother.  ^753. 
That  this  forfeiture  could  only  affect  his  brother  and  m*^** 
the  heirs  of  his  body,  but  not  the  substitutes.  his  majesty's 

Pleaded  for  the  Respondent: — By  the  entail  1722, 
the  estate  claimed  by  the  appellant  is  settled  upon 
Sir  Lawrence  Mercer,  and  the  heirs  male  procreate, 
or  to  be  procreate,  between  him  and  Christian  Kin- 
loch,  his  wife,  and  the  heirs  of  their  bodies,  with  se- 
veral substitutions  over.     And  Lawrence  Mercer,  the 
attainted  person,  having  taken  the  estate  under  the 
limitation  to  the  heirs  male  of  the  marriage,  he  was 
seized  of  the  estate  tail ;  and  that  whole  estate  being 
by  his  attainder  forfeited  to  his  Majesty,  the  appel- 
lant,  who  cannot  claim  as  a  substitute,  because  he  is 
not  such,  but  only  an  heir  male  of  the  marriage,  is 
excluded;  and  the  whole  estate,  therefore,  having 
been  vested  in  Lawrence  Mercer  as  heir  male  of  the 
marriage,  has  now  been  forfeited  by  his  attainder. 
Besides,  the  deed  on  which  the  appellant  founds  that 
he  is  substitute,  is  void  and  null  as  an  entail,  because 
it  does  not  contain  irritant  and  resolutive  clauses, 
nor  was  it  produced  judicially  before  the  Lords  of 
Session,  nor  recorded. 
After  hearing  counsel,  it  was 
Ordered  and  adjudged^   that  the  said  appeal    be 
dismissed,  and  that  the  said  interlocutors  there- 
in complained  of  be^  and  the  same  are  hereby^ 
affirmed. 

For  the  Appellant,  Ale^v.  Lockhart^  Al.  Forrester. 

For  the  Respondent,  Sir  D.  Ryder y  Attomey-Ge- 
neraly  Wm.  Grant,  W.  Murray,  Solicitor-General  of 
England. 

Note. — Vide  Elchie's  Notes,  p.  461.  The  case  of  Gordon  of 
Park  was  chiefly  relied  on  by  the  appellant.  Vide  p.  508, 
Craigie  and  Stewart's  Reports. 
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^^^'      Grizel  Craik,  daughter  of  Adam  ) 

cRAiK,         Craik,    and  grand-daughter   of  y  AppeUanL 

ciJiK.         William  Craik,  -         -  ) 

^^rSk"^^^^  daughter  of  WilUam  (  j^^^^^^^^ 

House  of  Lords,  21^^  May  1753. 

Marriaqb  Contract — Powers  op  Father — Fiar — Res  ju- 
dicata— Held  where  a  father  had  bound  himself  by  the  mar- 
riage contract  to  convey  his  estate  to  the  heirs  male  of  the 
marriage,  this  did  not  prevent  him  from  making  an  entail  in 
favour  of  the  heir  male  and  series  of  substitutes.  Circamstancet 
in  which  points  raised  were  res  judicata. 

No.  101.     William  Craik  of  Duchrae,  on  his  marriage  wth 

Grizel  Wallace,  his  first  wife,  entered  into  articles 

Feb.  1710.  of  marriage,  whereby  he  bound  himself  to  secure  to 

himself  and  the  heirs  male  of  that  marriage,  the 
said  lands  and  barony  of  Duchrae." 
Of  this  marriage  there  were  issue — Adam  Craik 
the  appellant's  father,  and  Jean  Craik  the  respon- 
dent. 

After  the  death  of  his  first  wife,  William  Craik 
married  a  second  and  third  time,  but  without  hav- 
ing issue  with  either  marriage. 

In  the  lifetime  of  his  third  wife,  he  executed  a 
deed  in  the  nature  of  a  tailzie,  which  proceeds  in 
1723.      implement  of  his  first  marriage  contract,  and  conveys 
"  the  lands  and  barony  of  Duchrae  to  the  said  Adam, 
"  his  son  of  the  first  marriage,  and  the  heirs  male 
"  lawfully  to  be  procreated  of  his  body,  whom  fail- 
"  ing,  to  the  heirs  male  to  be  procreated  of  his  own 
body  in  their  present  marriage;  which  failing,  to  the 
respondent,  Jean,  his  only  daughter  of  the  mar- 
riage, and  the  heirs  male  of  her  body."  Power  was 
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given  to  the  said  son  to  grant  reasonable  provisions; ---I2£^ 
but  the  deed  set  forth  "that  the  heirs  of  tailzie  should     ""^^'"^ 
"  no  ways  have  liberty,  or  any  right,  title,  or  privi-     cbaik. 
"  lege  to  disappoint  his  design  in  favour  of  the  heirs 
"  of  tailzie,  and  course  of  succession  above  specified." 

Upon  this  deed  the  son,  Adam,  was  infeft  after  his 
fathers  death.  But  afterwards  conceiving  that  the 
above  entail  was  in  contravention  of  the  marriage 
contract,  which  conferred  on  him  an  unlimited 
estate,  he  raised  a  reduction  of  it  against  his  sister, 
Jean,  who  was  then  an  infant,  on  the  ground  that  it 
was  granted  in  fraud  of  the  marriage  articles.  No 
appearance  was  made  for  the  respondent,  she  being 
then  an  infant. 

Pending  the  suit,  he  got  married,  and  having  made 
up  titles  to  the  estate  as  absolute  fiar,  had  entered 
into  articles  of  marriage,  settling  the  estate  of  Duch- 
rae  on  the  heir  male  of  his  marriage,  which  failing, 
upon  the  heirs  male  of  his  own  body  in  any  subse- 
quent marriage;  which  failing,  upon  the  heirs  female 
of  his  present  marriage. 

The  cause  coming  to  be  heard  ea^  parte,  and  the 
Court  considering  \t  pars  judicis  to  examine  into  the 
relevancy  of  the  grounds  of  reduction,  were  unani- 
mously of  opinion,  that  William,  the  father,  notwith- 
standing the  marriage  contract,  remained  fiar  of  the 
estate,  and  could  execute  the  entail  in  question. 
Adam  Craik  acquiesced  in  this  judgment.  He  died 
in  January  1731,  without  issue  male,  but  leaving  Jan.  I73i. 
two  daughters,  Mary  and  Grizel.  The  former  took 
possession  of  the  estate. 

When  their  father,  Adam  Craik's  sister,  Jean, 
came  of  age,  she,  on  the  ground  of  having  a  prefer- 
able right  to  succeed  to  the  estates,  raised  action  of 
reduction  and  declarator,  to  have  Mary  and  Grizel 
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^"^'  Craik's  right  to  the  estate  set  aside,  and  her  own  es- 
cBAiK,  tablished  under  the  entail  executed  by  her  father  in 
cRAiK.  1723,  by  which  she  was  entitled,  on  failure  of  heirs 
male  of  her  brother,  Adam,  to  succeed  as  nominatim 
substitute  called  to  the  succession  after  him.  In  this 
2i8t  Jan.  action,  on  report  of  the  Lord  Ordinary,  the  Court 
1734.  u  fQund  that  the  decreet  absolvitor  1728  in  favour  of 
the  pursuer  (the  respondent)  is  res  Judicata  against 
the  defender  (appellant),  and  found  that  Adam  Craik 
could  not,  by  his  contract  of  marriage,  settle  the 
succession  in  favour  of  his  own  daughters,  prefer- 
"  ably  to  his  sister,  the  respondent,  Jean."  And  on 
reclaiming  petition,  the  Court  adhered. 

The  daughters  of  Adam  Craik  then  contended  that, 
as,  by  the  entail,  their  father  was  entitled  to  grant 
them  provisions,  the  conveyance  ought  to  be  sustain- 
ed to  that  extent.  Thus  matters  stood  when  an  ap- 
peal was  taken  to  the  House  of  Lords  on  the  entire 
case;  but,  before  discussion,  it  was  referred  by  sub- 
mission, and  the  arbiter  had  pronounced  a  judgment 
precisely  in  accordance  with  that  of  the  Court  of 
Session,  when  Mary,  the  eldest  sister,  died;  and  her 
sister  Grizel,  then  attaining  majority,  again  raised  the 
question  by  the  present  action  of  reduction,  insist- 
ing to  set  aside  the  tailzie,  the  two  decrees  of  the 
Court  of  Session,  along  with  the  decree  arbitral,  on 
the  ground  that  the  tailzie  was  in  contravention  of 
the  marriage  articles,  setting  forth  the  precise  same 
grounds  insisted  in  the  reduction  raised  by  her 
father.  In  defence  res  judicata  was  pleaded  among 
3d  January,  Others.  And  the  Lord  Ordinary,  of  this  date,  found 
1753.  |.|jj^^  gjjg  could  not  claim  the  provision  except  on  con- 
^  dition   of  homologating  her  grandfather's  deed  of 

tailzie;  but  that  she  might  repudiate  the  provision. 
1753.         And  on  reclaiming  petition,  the  Court  adhered. 
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On  the  other  points  of  the  case,  the  Lord  Ordinary -—H^ 
afterwards  "sustained  the  defence   of  res  judicata     ^^^ 
"  with  respect  to  the  reduction  and  other  conclu-     cr^k, 
"  sions  of  the  libel  depending  thereon,  but  in  terms  1753^*^ 
. "  of  the  former  interlocutor,  found  that  the  pursuer 
"  was  entitled  to  follow  any  remedy  whereby  she 
**  might  obtain  relief  against  the  said  two  decreets, 
"  and  decerned  and  declared." 

It  was  against  the  first  part  of  this  latter  inter- 
locutor that  the  present  appeal  was  brought  The 
two  previous  interlocutors,  together  with  the  latter 
part  of  the  above  interlocutor,  formed  the  subject  of 
a  cross  appeal. 

Pleaded  for  the  Appellant : — It  is  the  settled  rule 
of  the  law  of  Scotland,  that  a  provision  by  marriage 
articles  to  the  heir  male  of  the  marriage,  vests  in 
such  heir  male,  on  the  ancestor's  death,  an  estate  in 
fee-simple,  with  the  usual  power  to  dispose  of  it  as 
he  shall  see  proper.  In  this  case,  William  Craik 
expressly  bound  himseli^  by  his  marriage-contract, 
to  convey  his  estate  to  the  heir  male  of  his  mar- 
riage, free  from  all  encumbrances  except  his  wife's 
jointure;  and  having  so  bound  himself,  he  could  not 
execute  the  entail  he  afterwards  executed,  and  con- 
vey to  the  heir  male  of  the  marriage  an  estate  in 
tail,  instead  of  one  in  fee.  That  even  supposing 
he  had  power  to  execute  the  latter  deed,  yet  as  by 
it  Adam  Craik  the  son  is  not  thereby  disabled  from 
making  onerous  deeds,  but  only  gratuitous  deeds,  he 
was  entitled  to  make  the  marriage-contract,  which 
was  a  deed  onerous  in  its  nature,  and  provided  cer- 
tain provisions  to  his  family. 

Pleaded  by  the  Respondent: — William  Craik  was 
imlimited  proprietor  of  his  estate  previous  to  his 
marriage-contract,  and,  notwithstanding  that  deed, 

2  N 
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^^^^'      and  having  due  regard  to  the  destination  therein,  he 
^^^]^      continued  to  be  unlimited  proprietor  after  he  exe- 
cRATK.      cuted  the  same.     This  being  the  case,  he  had  full 
power  to  dispose  of  his  estate  under  such  limitations 
as  he  thought  fit,  in  so  far  as  he  did  not  disappoint 
the  heir-male  of  the  marriage,  to  whom  he  bound 
himself  in  his  marriage-contract  to  convey.    But  the 
obligation  to  convey  to  the  heir  male  of  the  mar- 
riage was  substantially  complied  with  in  the  disposi- 
tion and  deed  of  tailzie  which  he  afterwards  execut- 
ed, and  which  he  had  full  power  to  execute.     The 
right  conferred  on  the  heir  male  of  the  marriage  was 
a  mere  spes  successionis^  which  left  the  father  full 
power  to  regulate  the  succession  by  any  subsequent 
deed ;  and  in  effect,  instead  of  the  tailzie  being  in 
fraud  or  contravention  of  the  marriage-contract^  it 
was  in  implement  thereof 
After  hearing  counsel,  it  was 
Ordered  and  adjudged  that  the  said  original  appeal, 
and  the  said  cross  appeal,  be,  and  the  same  are 
hereby  dismissed  this  Home;  and  that  the  said 
several  interlocutors  and  parts  of  interlocutors 
therein  complained  of  be,  and  the  same  are  herdy 
affirmed,     A  nd  it  is  hereby  further  ordered  that 
liberty  be  reserved  to  the  said  Grizel  Craik,  the 
appellaiit  in  the  original  appeal,  to  take  her  proper 
remedy  in  the  Court  of  Session,  for  a  reasonaik 
provision  out  of  the  estate  in  question^  either  pur- 
suant to  the  power  contained  in  the  settlement  of 
the  19th  February  1723,  or  otherwise,  in  such 
manner  as  may  be  competent  to  her,  and  as  shall 
bejusL 

For  Appellant,   Wm.  Grant,  A.  Hume  Campbell, 
J.  Taylor.  * 
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For  Respondent,  W.  Murray^  Solicitor-Creneral^ . 
AUx.  Lockhart. 

Nt4e. — This  part  of  the  case  is  not  reported  in  the  Court  of 
Sesseion,  but  the  previous  parts  are  reported  in  M.  12195  et 
12984. 


1763. 


IBVINB 

V, 
IRVINE. 


Alexander  Ramsay  Irvine,        -        Appellant 
Alexander  Irvine,  by  his  Guardians,  Respondent 

House  of  Lords,  lOth  December  1753. 

Marriage  Articles,  Fraud— Proof. — (1)  Reduction  of  mar- 
riage articles  on  the  head  of  imbecility  and  fraud,  sustained  by 
the  Court  of  Session,  in  respect  of  the  suspicious  and  unequal 
nature  of  the  whole  transaction,  but  reversed  in  the  House  of 
Lords,  in  respect  the  marriage  had  followed  thereon,  and  that 
fraud  or  imbecility  was  not  proved.  (2)  The  lady's  mother  was 
offered  as  a  witness,  but  objected  to  on  the  ground  of  malice 
against  the  appellant.  Objection  repelled,  and  proof  of  re- 
probators  refused.  (3)  The  physician  who  attended  the  lady's 
&ther^  and  who  was  charged  with  having  availed  himself  of 
the  opportunities  which  his  attendance  afforded,  to  induce  the 
marriage  settlement,  rejected  as  a  witness  in  support  of  the 
deed. 

Tbe  late  Alexander  Irvine  was  proprietor  of  the 
estate  of  Saphoek.  By  his  marriage  articles  with 
Miss  Barbara  Dundas,  he  had  bound  himself  to  pro- 
vide the  estate  of  Saphoek  to  himself  and  the  heirs- 
male  of  the  said  marriage;  whom  failing,  to  the 
heirs-female  of  that  marriage,  &c. 

The  only  issue  of  this  marriage  were  two  daugh- 
ters—Margaret, who  predeceased  her  &ther,  and 
Mary,  who  survived  him. 

Of  this  date  he  executed  an  entail,  limiting  the  ^^"f  ^> 
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^7*'^''^'     above  estate  to  himself  in  fee,  and  to  the  heirs-male 


IRVIN£, 
V, 


of  his  body;  whom  failing,  to  his  daughter  Mary,  and 
iRYiNK.  the  heirs  of  her  body;  whom  failing  to  the  heirs-fe- 
male of  his  own  body,  &;c.;  whom  failing  to  the  re- 
spondent, Alexander  Irvine,  in  tail-male,  &c.  Re- 
serving power  to  revoke  and  alter  the  said  settlement 
His  only  surviving  daughter  having  been  proposed 
in  marriage  to  the  appellant,  Alexander  Riunsaj, 
nephew,  and  presmnptive  heir  to  Sir  Alexander 
Ramsay,  through  the  influence  of  a  third  party,  it 
was  agreed  between  the  families  of  both  that  mar- 
riage articles  should  be  drawn  out,  to  which  Mr 
Irvine  and  Sir  Alexander  became  parties.  Accord- 
ingly it  was  agreed  that  Mr  Irvine  should  alter  the 
^^ewm  er  ,  ^ggtjjj^tiQjj  contained  in  the  above  deed  of  entail, 

and  convey  his  estates  to  himself  and  wife  in  life-r^t, 
and  to  hisMaughter  and  the  heirs-male  of  her  intend- 
ed marriage* with  Alexander  Ramsay;  whom  £Euling 
to  the  appellant,  the  said  Alexander  Ramsay,  in  fee, 
under  the  condition  that  he  and  his  heirs  succeeding 
should  assume  and  bear  the  name  and  arms  of 
Irvine. 

The  marriage  followed  upon  the  signing  of  these 
articles  the  next  day. 

Mr  Irvine  predeceased  his  daughter.  His  daughter 
died  soon  thereafter  without  issue  of  this  marriage, 
whereupon  the  estate  devolved  on  her  husband. 
The  present  action  of  reduction  was  brought  by 
the  heir-at-law  and  heir  substitute  of  entail  of 
1743,  alleging  that  the  marriage  and  marriage  ar- 
ticles were  a  fraudulent  scheme  got  up  by  interest- 
ed individuals  with  the  sole  view  of  diverting  the 
succession  from  flowing  in  the  channel  in  which  it 
had  been  previously  settled, — that  in  accomplishing 
this  end  they  took  advantage  of  Mr  Irvine's  age  and 
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incapacity,  when  his  mental  faculties  had  become      ^7^3- 
sensibly  decayed,  and  his  bodily  infirmities  were  no-     i»v'«* 
torious,  to   make  this  marriage   settlement, — the     irtinb. 
young  lady,  his  daughter,  showed  an  aversion  to  the 
whole  scheme,  advantage  was  taken  of  her  tender 
years,  being  only  eleven  years  of  age,  and  the  whole 
affair  was  hurriedly  gone  about, — the  articles  being 
signed  on  Saturday  evening, — next  day  (Sunday)  she 
was  proclaimed,  and  on  the  same  evening  married, 
although  she  objected  to  proceed  until  her  father 
was  present. 

In  defence  the  allegations  of  fraud  were  denied. 
Upon  which  the  Lord  Ordinary  allowed  a  proof 

In  the  course  of  this  proof.  Lady  Saphock,  Mr  Ir- 
vine's widow,  and  mother  of  the  appellant's  wife,  was 
offered  as  a  witness  by  the  respondents,  but  this  was 
objected  to  on  the  part  of  the  appellant,  on  the 
ground  of  partial  counsel,  and  that  she  bore  resent- 
ment and  malice  against  him.  The  resentment  was 
denied;  but  the  objection  was  repelled,  and  repro- 
bators  being  protested  for,  on  appeal  the  Lords  re- 
fused to  allow  proof  of  reprobators;  and  consequently  Nov.  22, 
the  witness's  evidence  wL  taken.  ''''■     • 

Dr  Donaldson  was  next  adduced  as  witness  for 
the  appellant,  to  whose  testimony  the  respondent 
objected: — l^^.  That  being  physician  to  Mr  Irvine  he 
had  gained  a  great  ascendancy  over  him :  2dy  That  he 
had  used  these  opportunities  and  his  influence  to 
prevail  with  Mr  Irvine  to  consent  to  his  daughter's 
marriage :  3rf,  That  many  years  before  Sir  Alexander 
Ramsay  had  presented  him  to  the  professorship  of 
Oriental  languages  in  the  College  of  Aberdeen :  and, 
4<A,  That  as  the  Doctor  was  an  active  agent  in  bring- 
ing about  the  marriage  on  Ramsay's  behalf,  he  must 
be  suspected,  and  therefore  an  incompetent  witness 
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^7^3'      for  the  appellant.   His  evidence  the  Court  refused  to 
^^J^*     be  taken. 

iRYiNB.  It  was  proved  by  the  respondents  that  Dr  Donald- 
son availed  himself  of  the  opportunities  which  his 
attendance  on  Mr  Irvine  afforded,  in  concerting  tbe 
marriage,  while  the  latter  was  in  a  state  of  bodily 
infirmity  and  decay ;  while,  on  the  otlier  hand,  H 
was  proved  from  letters  written  by  Mr  Irvine  at  tbe 
time,  seemingly  with  great  accuracy  and  judgmioiit, 
that  he  was  of  sound  mind,  and  continued  in  this 
state  for  some  months  after  the  marriage ;  that  be 
managed  his  own  affairs  with  prudence  and  discre- 
tion; and  that  his  daughter  and  son-in-law,  after 
the  marriage,  had  lived  on  terms  of  much  harmoDj 
with  him. 

Not.  16,1752.  Of  this  date,  the  Court  first  found  the  reasons  <^ 
reduction  not  proven;   but  on  reclaiming  petitbn 

Mar.  2, 1763. "  Foimd  the  reasons  of  reduction  relevant  and  pro- 
**  ven,  and  therefore  reduced,  decerned,  and  declared 
"  accordingly." 

Against  this  interlocutor  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant: — ^Lady  Saphock,  on 
whose  testimony  the  respondent  Irvine  did  princi- 
pally rely,  ought  not  to  have  been  admitted  to  give 
evidence  in  this  cause ;  as  from  the  reprobator  of* 
fered  to  be  proved,  it  evidently  appeared  that  she 
entertained  the  most  bitter  enmity  and  malice 
against  the  appeUant,  and  consequently  she  could 
not  be  considered  as  an  impartial  witn^s,  and  had 
sworn  to  facts  that  were  contradicted  by  other  wit- 
nesses. In  like  manner,  Dr  Donaldson's  evidence — 
a  gentleman  of  unblemished  character,  ought  to  have 
been  allowed.  But  even  as  the  case  now  stands,  tbe 
reasons  of  reduction — namely,  fraud   and  circum- 
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ventioiiy  mental  and  bodily  infirmity — ^haye  not  1753. 
been  proved.  On  the  contrary,  it  has  been  estab-  !«▼*»« 
lished  beyond  all  doubt  that  Mr  Irvine  was  of  soimd  irvinb. 
memory  and  judgment,  both  before  the  marriage 
articles,  and  for  many  months  thereafter;  that  this 
marriage  and  marriage-contract  were  of  his  own 
seeking,  his  own  deliberate  choice,  and  a  subject  he 
had  much  at  heart.  Tlie  particulars  of  a  marris^e- 
oontract  are  always  matter  of  arrangement,  just  as 
the  parties  agree  ;  and  whatever  be  the  rights  con- 
ferred  by  the  one,  the  marriage  is  always  consider- 
ed  an  equivalent  on  the  other;  and  no  marriage- 
contract  can  be  set  aside  on  the  ground  of  inequali- 
ty. The  respondent  had  therefore  no  ground,  and 
no  right  in  law,  to  question  the  marriage-articles, 
because  by  these  articles  the  tailzie  of  1743  (his  only 
claim  to  the  estate)  was  revoked,  in  terms  of  a  power 
reserved  therein  to  alter  or  revoke. 

Pleaded  for  the  Mespondent : — The  respondent  has 
a  legal  title  to  question  the  alleged  marriage-con- 
tract procured  from  Mr  Irvine,  which  contains  a  re- 
vocation of  his  tailzie,  by  which  the  respondent  was 
entitled  to  succeed  to  the  estate.  If  therefore  these 
marriage  articles  were  obtained  by  fraud  and  imposi- 
tion, from  a  weak  and  aged  person,  the  party  next  en- 
titled to  succeed  is  the  respondent,  in  virtue  of  the 
entail.  That  the  marriage  articles  were  procured  in 
this  way,  is  proved  from  the  circumstances, — Mr  Ir- 
vine is  carried  from  his  £imily  to  an  ale-house  to  sign 
the  deed,  without  a  friend  to  advise  him ;  the  whole 
is  concluded  in  the  dark ;  the  marriage  of  an  only 
child,  of  eleven  years  of  age,  to  a  person  who  is  a 
mere  stranger  to  her,  is  determined ;  and  his  whole 
estate  is  conveyed  to  this  stranger  in  one  night.  Next 
day  the  marriage  was  unlawfully  hurried  over  against 
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^^^'      the  lady's  inclinations,  although  by  the  articles  a 

^^^^^     year's  time  was  allowed  for  reflection  and  advice ; 

IRVINE,     and  this  was  done  out  of  the  presence  of  her  father, 

and  while  he  was  labouring  under  great  weakness : 

—circumstances  which  clearly  establish  fraud  in  the 

parties  who  were  active  agents  in  the  transaction. 

After  hearing  counsel,  it  was 

Ordered  and  adjudgedj   that  the  said  interlocutors 

of  the  2()th  of  June  1752,  and  the  2d  of  March 

1753,    be  and  the  same  are  hereby  reversed 

And  it  is  further  ordered  and  adjudged^    that 

the  interlocutors  of  15th  November  \7o2^  where- 

by  the  said  Lords  of  Session  found  the  reasons 

of  reduction  not  proven,  and  therefore  assoilzied 

and  decerned  accordingly,   be  and  the  same  is 

hereby  affirmed:  And  it  is  hereby  declared^  that 

the  objection  against  the  said  interlocutor  of  the 

22d  November  1751,    whereby   the   said  Lords 

of  Session  refused  to  allow  a  proof  of  reprobor 

tor    against    the    testimony  of  Lady  Saphock, 

having  been  waived  by  the  appeUanfs  counsel  at 

the  bar;    and  the  said  interlocutor  being  now 

become  immaterial ;  their  Lordships  do  not  think 

ft  to  enter  into  the  consideration  of  the  merits 

thereof 

For  Appellant,   W.  Murray,  C.  Yorke. 
For  the  Respondent,    William  Grant,  A,  Hume 
Campbell. 

The  Lord  Chancellor  (Hardwicke).  He  offered  his  opinion 
with  the  more  freedom,  that  the  question  turned  not  on  anj 
particularity  of  the  law  of  Scotland,  but  on  fraud,  which  is  the 
same  in  all  countries' and  all  courts.  He  allowed  that  the  meet- 
ing at  Gilliebrands  looked  ill,  and  justly  stirred  the  attention  of 
the  Court  of  Session,  and  that  the  articles  there  signed  appeared 


CASES  ON  APPEAL  FROM  SCOTLAND.  553 

harsh  and  unequal ;  hut  that  in  all  his  practice  he  never  saw  a        ^^54. 


total  redaction  or  setting  aside  of  marriage  articles,  where  mar-      douolas 
riage  actually  followed:  and  mentioned  one  noted  case,  where         J^' 

m  ,  DOUGLAS. 

that  was  attempted  without  success,  though  there  was  a  strong 
inclination  to  gire  relief  to  the  heir,  who  was  of  the  poet  Wych- 
erley,  who  had  an  estate  settled  on  the  heir,  not  alterable,  but  a 
power  reserred  to  give  a  jointure  to  a  wife ;  and  Wjcherley  be- 
ing displeased  with  his  heir,  married  a  young  woman  on  his 
deathbed,  on  purpose  to  load  his  heir  with  the  jointure,  by  the 
means  or  procurement  of  a  young  man,  who  soon  after  TTycher- 
ley's  death  actually  married  the  widow.  Yet  Lord  Macclesfield, 
assisted  by  Lord  Chief  Justice  Pratt  and  King,  with  the  Master 
of  the  Rolls,  after  solemn  hearing,  thought  they  could  give  no 
reUef."— Elchies  '*  Fraud,"  vd.  ii.  p.  168. 


William  Douglas,  Esq.  and  Thomas  ) 

.  ?  Appellants, 

Belches,  his  Trustee,        -  j 

Mrs  Isabel  Douglas,  -  ResponderU. 

House  of  Lords,  25<A  Jan.  1754. 

PbbsoriptionPositivb  andNbgativb — Clause  op  Return. 
— Held  affirming  the  judgment  of  the  Court  of  Session,  that 
an  estate  which  was  conveyed  to  a  party  and  his  heirs-male, 
failing  whom  to  return  to  the  family  of  the  Earl  of  Morton  (the 
donor)  had  become  an  unlimited  fee  in  the  possessor,  free  of 
such  clause  of  return,  by  his  possessing  for  forty  years,  on  a 
charter  giving  him  the  absolute  fee  thereof. 

By  charter,  6th  April  1595,  WilUam  Earl  of 
Morton  made  a  grant  of  the  barony  of  Kirkness  to 
George  Douglas,  his  son,  and  the  heirs-male  of  his 
body ;  which  filing,  to  return  to  the  Earl^  his  heirs, 
successors,  and  assigns  whatsoever.  Upon  this 
charter  infeftment  followed. 

Thereafter  George  Douglas,  then  Sir  Greorge,  in 
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^'^^^'  consideration  of  a  large  sum  of  money  as  the  price 
DOUGLAS  j.jjgj^Qf^  purchased  from  William  Earl  of  Morton, 
DOUGLAS,  grandson  to  the  former  Earl,  a  new  charter  of  the 
estate  of  Karkness,  "  to  himself ^  his  heirs  and  assigns 
"  whatsoever^  heintably  and  irredeemably ^  witJumt  re- 
"  demption^  reversion,  or  regress.^*  By  this  charter 
it  was  understood  that  the  clause  of  return  in  his 
former  rights  was  put  an  end  to  and  extinguished. 

But  by  an  after  contract  or  agreement  entered 
into  in  1638,  by  the  said  George  Douglas  and  Wil- 
liam Douglas  his  son,  (who  having  contracted  debts 
which  were  afterwards  acquired  by  the  Earl  of  Mor- 
1038.  ton),  they  and  the  Earl  adjusted  mutual  claims  pro 
and  con.  between  them,  and  William  Douglas  ftirther 
bound  himself  to  accept  of  a  charter  from  the  Earl 
conceived  in  terms  to  the  said  William  Douglas,  and 
the  heirs-male  of  his  own  body ;  whom  failing,  to 
return  to  the  Earl,  and  Lord  Dalkeith  his  son^  their 
heirs,  successors^  and  assigns,  and  containing  a  clause, 
prohibiting  to  '*  sell,  annailzie,  or  dispone  the ,  said 

lands  or  barony  of  Kirkness,  in  hurt,  prejudice, 

or  defraud  of  the  said  noble  Earl  and  Lord,  anent 
"  their  succession  to  the  same,  failing  heirs-male 
"  lawfully  begotten  of  the  said  William  Douglas." 

No  infeftment  followed  upon  this  contract;  but 
William  Douglas  made  up  his  title  to  the  Barony 
of  Kirkness  by  a  special  retour,  as  heir  to  his 
father,  and  after  charging  the  then  Earl  of  Mor- 
ton to  enter  to  the  deceased  Earl,  that  the  ssdd  Earl 
might  be  in  a  capacity  to  enter  him  as  his  vassal;  he 
upon  the  Earl's  failure,  obtained  a  charter  from  the 
Masters  of  St  Leonard's  College  of  St  Andrews,  the 
Earl's  superior  in  these  lands,  in  favour  of  himsdf 
and  his  lieirs  male  and  assigns  tohatsoener^  and  was 
thus  infeft. 


«< 
<( 
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Sir  WilKam  Bruce,  in  virtue  of  several  apprisii^      ^7^^- 
of  the  Earl's  estates,  which  were  afterwards  assigned   ^o^^^s 
to  him,  granted  to  Robert  Douglas,  William's  son,    douolas. 
a  precept  of  clare  of  the  lands  of  Kirkness,  as  heir      leee 
to  William  his  father,  and  Sir  William  Douglas  his 
grandfather.   He  afterwards  obtained  a  charter  from 
Sir  William  Bruce  as  superior,  in  terms  as  follows: 
— To  Robert  Domjlas^  his  heirs  and  assignees  wJiatsa* 
eter^  upon  which  he  was  infeft,  and  by  which  he  ob- 
tained  an  absolute  estate  in  the  barony  of  Kirkness, 
discharged  of  the  provision  of  return  in  favour  of  the 
superior. 

The  said  Robert,  now  created  Sir  Robert  Douglas, 
being  involved  in  considerable  debts,  which  had  de- 
scended to  him  with  the  estate,  did,  of  this  date,  dis-2i8tNov. 
pone  the  estate  to  General  Douglas  his  son,  and  tJie 
heirs  of  his  body^  whom  &iling,  to  Isabd  Douglas  the 
respondent^  and  the  heirs  of  her  body ;  whom  failing, 
to  his  other  sisters  successively,  and  the  heirs  of  their 
bodies;  whom  failing,  to  his  nearest  heirs  and  assigns 
whatsoever. 

By  this  disposition  the  estate  was  diverted  from 
theline  of  heirs  contained  in  the  previous  investi- 
ture; and  William  Douglas,  the  appellant,  was  the 
heir-male  of  George  Douglas  the  first  of  Kirkness, 
entitled  to  succeed  by  that  investiture,  who,  to  try 
liie  question  of  his  right  to  succeed,  under  the  clause 
of  return,  granted  a  trust-bond  to  the  other  appel- 
lant, Mr  Thomas  Belches,  who  thereupon  brought  a 
process  of  adjudication  and  a  reduction.  The  defences 
were,  1.  That  the  original  clause  of  return  was  dis* 
charged  and  altered  by  a  charter  of  the  next  earl; 
and,  2.  Prescription  both  poi^tive  and  negative  upon 
a  charter  to  heirs  and  assignees  in  1687. 

"  On  report  of  the  Lord  Woodhall,  the  Lords  repel  Feb.  3, 1753. 
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^7^^'      "  the  reasons  of  reduction,  assoilzie  from  the  process 
DOUGLAS,    «  ^f  adjudication,  and  decern," 

DOUGLAS.        Against  this  interlocutor  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants: — That  by  the  charter  of 
1595,  the  estate  of  Kirkness  was  given  by  the  family 
of  Morton  as  an  appanage  to  the  younger  son,  and 
the  heirs-male  of  his  body,  and  upon  failure  of  such 
heirs-male,  to  return  to  the  donor  and  his  right 
heirs.  And  the  contract  of  1638  restored  this  estate 
to  its  original  constitution,  although  in  the  interval 
it  had  been  possessed  free  of  this  clause  of  return. 
By  this  deed  William  Douglas  agreed  to  hold  it  as 
an  appanage  to  him  and  the  heirs-male  of  his  body; 
whom  failing,  to  return  to  the  Earl  of  Morton  and 
his  heirs.  Such  being  the  import  of  both  these 
deeds,  and  the  intention  by  them  being  to  settle 
Kirkness  as  an  appanage  to  the  second  son  and  the 
heirs  male  of  his  body,  it  could  not  be  diverted  from 
that  use,  but  must  go  to  the  heirs  of  the  body  of  the 
second  son  while  any  such  existed,  and  on  their  &il- 
ure,  it  must  return  to  the  family.  It  was  therefore 
not  in  the  power  of  any  of  the  heirs-male  of  the 
body  of  George  or  William  Douglas  gratuitously  to 
alter  the  provisions  in  prejudice  of  the  heirs-male  of 
the  family  of  Kirkness,  so  as  to  defeat  this  clause  of 
return  to  the  family  of  Morton;  and  the  attempt  to 
alter  the  original  limitation  by  a  pretended  purchase 
or  otherwise,  made  by  Robert  Douglas  in  1687,  by 
obtaining  a  charter  on  his  own  resignation  to  him- 
self, his  heirs,  and  assigns  whatsoever,  was  ineffec- 
tual and  void,  by  reason  that  the  said  Robert  was 
not  previously  seized  or  infeft  in  the  lands  as  heir  of 
the  former  investiture. 

Pleaded  for  the  Respondent: — That  no  argument 
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could  be  founded  upon  the  original  grant  of  the  ^7^^- 
estate  of  Kirkness  in  1595  to  George  Douglas  and  ^""^^^s, 
the  heirs-male  of  his  body,  with  a  return  upon  their  douglab. 
failure  to  the  Earl  of  Morton  and  his  heirs;  because 
that  was  entirely  extinguished  by  the  charter 
1607,  whereby  Sir  George  did,  for  several  large 
sums  of  money  and  other  valuable  considerations, 
purchase  from  the  Earl  of  Morton  a  fee  simple  in 
the  estate  of  Kirkness,  that  charter  being  taken  to 
Sir  George  Douglas,  his  heirs,  and  assigns,  with- 
out any  limitation  or  clause  of  return  to  the  family 
of  Morton;  and  having  upon  this  title  enjoyed  pos- 
session for  more  than  forty  years,  so  as  to  constitute 
an  unexceptionable  and  unchallengeable  title,  in 
terms  of  the  Act  1617,  he  was  not  liable  to  be  dis- 
turbed in  the  same. 

After  hearing  counsel,  it  was 
Ordered  and  adjudged  that  the  said  appeal  be^  and 
is  hereby  dismissed  this  House^  and  that  the  said 
interlocutor  therein  complained  of  be^  and  the  same 
is  herebt/  affirmed. 

For  Appellants,  W.  Grant,  W.  Murray,  A.  Hume 
CampbeU. 

For  Respondent,  Al.  Forrester,  C.  Yorke. 

Note. — IJDreported  in  Court  of  Session.  But  Elchies  has  this 
note  on  the  case.  "  The  Lords  sustained  both  these  defences. 
We  agreed  that  the  charter  1595  was  effectually  altered,  and  the 
clause  of  return  discharged  by  the  charter  of  1607*  and  that  the 
limitations  1638,  were  only  in  favour  of  the  family  of  Morton, 
and  not  of  the  intermediate  heirs-male,  there  being  no  Jut  quiEsi- 
turn,  to  the  intermediate  heirs,  otherwise  Earl  Morton  could  not 
have  discharged  it  As  to  prescription,  I  thought  the  charter 
1687  and  sasine,  as  they  were  without  any  limitations,  a  good 
title  both  positive  and  negative."— iVotof,  p.  378. 
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Mor.  4737. 

John  Gordon,  Esq.,  second  son  of  Sir  1    .     j. 
^^^^         James  Gordon  of  Park;     -        -      )     /7'»««»«. 

^'     ,  His  Majesty's  Advocate,  -        -        Respondent. 


GORDON 


HISMAJRSTY  8 
▲DVOCATB. 


House  of  Lords,  4M  February  1754. 

Entail — Forfbiturb,  Ajlibns. — After  a  party  was  attainted 
for  high  treason,  two  sons  were  born  to  him  abroad.  And  the 
forfeiture  of  his  estate  was  declared  to  endure  during  the  life- 
time of  the  attainted  person  and  his  issue  male.  A  claim  was 
lodged  by  a  substitute  heir  of  entail,  after  the  death  of  the  at- 
tainted person,  but  while  his  sons  were  still  alire,  for  posses- 
sion of  the  estate,  on  the  ground  that  as  the  attainted  person 
was  now  dead,  and  his  sons  aliens,  and  so  incapable  of  succeed- 
ing, he  was  entitled  to  the  estate.  Held  on  a  question  of  law 
raised  by  the  judges  in  England,  that  as  the  sons  were  aliens, 
and  so  incapable  of  succeeding,  the  interest  of  the  Crown  had 
determined — reversing  the  judgment  of  the  Court  of  Session. 

Sir  James  Gordon  of  Park  made  a  settlement  of 
his  estate  in  the  form  of  an  entail,  with  a  destination 
on  himself,  and  after  his  decease  on  William  Gor- 
don, his  eldest  son,  and  the  heirs-male  of  his  body; 
and  failing  such  heirs  male,  on  the  heirs  male  of  Sir 
James'  own  body,  with  several  other  substitutions. 

Upon  Sir  James  Gordon's  death,  his  eldest  son 
William  succeeded  to  his  title  and  estate,  but  was 
attainted  of  high  treason,  and  his  estate  forfeited  to 
the  Crown  1746. 

The  appellant  preferred  a  claim  to  the  estate  as 
the  next  substitute  called  after  the  heirs-male  of  Sir 
William  Gordon's  body,  and  having  no  issue  at  the 
time  of  his  attainder,  the  Lords  of  Session  held  that 
the  barony  of  Park  was  forfeited  to  the  Crown  dur- 
ing Sir  William's  life  only,  and  after  his  decease, 
that  it  goes  to  the  appellant. 
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This  judgment  was  appealed  to  the  House  of      ^^^'  ^ 
Lords,  and  so  far  altered  as  to  hold  that  the  estate     ^^^ 
remained  forfeited  to  the  Crown  not  only  during  Sir  ^*  majbsty's 
William's  life,  but  so  long  as  there  remained  any 
male  issue  of  his  body,  and  that  then  the  estate  de^ 
volved  on  the  appellant,  reserving  his  right  to  apply 
to  the  Court  of  Session  for  such  order  or  directioui 
in  the  premises  as  might  seem  just,  on  such  right 
emerging.     In  applying  this  judgment  of  the  HousQ 
of  Lords,  it  was  afterwards  discovered  that  Sir  Wil* 
liam  Gordon,  a  colonel  in  the  French  service,  died 
in  Douay  in  France,  without  leaving  any  issue  male 
of  his  body,  except  two  sons  bom  in  France  afte? 
his  attainder ;  and  the  appellant,  holding  that  as  Sir 
William  was  now  dead,  and  these  sons  were  aliens,  and 
so  not  entitled  to  inherit,  that  he  was  now  entitled  to 
possession  of  the  estate  as  substitute.    Accordingly, 
he  petitioned  the  Court  to  that  effect.    Upon  consi^ 
sidering  which  with  answers,  the  Lords  pronounced 
the  following  interlocutor: — "  The  Lords  having  coa-. 
"  sidered  the  petition  of  Captain  John  Gordon  of 
"  Park,  with  his  Majesty's  Advocate's  answers  there-  Nov.  22, 
'*  to,  judgment  of  the  House  of  Peers,  and  heard  ^^^^• 
"  parties,  procurators  thereon,  they  find,  that  Captain 
John  Gordon,  the  petitioner,  has  no  right  to  enter 
upon  the  possession  of  the  estate  of  Park,  during 
"  the  natural  life  of  the  sons  of  Sir  William  Gordon, 
''  attainted;  and  that  the  estates  belonging  to  Sir 
**  William  Gordon  and  his  sons,  being  entirely  for- 
"  feited  by  Sir  William's  attainder,  the  after  existence 
**  of  a  son  or  sons,  though  insisted  on  to  be  alien,  cannot 
**  cut  off  the  Crown's  right  to  make  place  for  Captain 
**  Grordon,  so  long  as  the  sons  live,  who  would  have 
*^  succeeded  to  Sir  William  if  hehadnotbeenattainted, 
''  and  thereupon  dismiss  the  petition,  and  decern." 
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^^^'     .     Against  this  interlocutor  the  present  appeal  was 
GORDON     i^rought  to  the  House  of  Lords. 
HIS  MAjEmr's     Pleaded  for  the  Appellant :  —The  sons  of  Sir  Wil- 

ADYOCATB 

liam  Gordon,  though  bom  abroad,  would  have  been 
entitled  to  succeed  by  virtue  of  the  statute  7  Anne, 
c.  5,  as  the  children  of  a  natural-bom  subject ;  but 
the  father  being  attainted  of  high  treason  at  the 
time  of  their  birth,  they  must  be  considered  by  the 
statute  4  Geo.  II.  c.  21,  as  aliens  to  all  intents  and 
purposes.    And  as  an  alien,  by  the  law  of  Scotland, 
is  incapable  of  inheriting  by  descent,  the  children  ai 
Sir  William  Gordon  being  aliens  have  no  right  imder 
the  settlement  made  by  their  grandfather  in  1713, 
and  are  therefore  mcapable  of  sucxjeeding.     It  has 
been  adjudged  that  by  the  forfeiture  the  estate 
is  in  the  Crown  only  during  Sir  William  Grordon's 
natural  life  and  that  of  his  issue  male,  and  as  he  is 
now  dead  without  leaving  any  male  issue  who  can 
inherit,  the  appellant  is  entitled  to  succeed.  Nor  can 
the  act  7  Anne,  c.  5,  benefit  these  two  sons,  because 
the  act  4  Geo.  II.  c.  21  has  declared  that  the  act  of 
Queen  Anne  should  not  naturalize  any  children  bom 
out  of  the  legiance  of  the  Crown,  "  whose  &thers  at 
"  the  time  of  the  birth  of  such  children  were  liable  to 
"  the  penalties  of  high  treason  or  felony."     And  as 
by  4  Geo.  II.  c.  30,  those  who  enlist  in  foreign  ser- 
vice are  declared  to  be  guilty  of  felony,  their  father 
was  guilty  both  of  high  treason  and  of  felony  at  the 
time  of  their  birth,  he  having  died  in  the  service  of 
a  foreign  state. 

Pleaded  for  the  Respondent:  — ^The  judgment  on  the 
appellant's  former  claim  has  settled  the  duration  of 
the  forfeiture  to  be  "  during  the  life  of  Sir  William 
Gordon,  and  the  continuance  of  such  issue  male  of 
his  body  as  would  have  been  inheritable  to  the 
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**  said  estate  tailzie  in  case  he  had  not  been  attaint- _1Z^ 


"  ed;"  and  as  it  seems  admitted,  that  if  he  had  not     ^^^'^ 

been  attainted,  these  sons  would  have  succeeded,  the  his  majewy^s 

appellant  is  not  entitled  to  succeed  so  long  as  there 

is  issue  male  of  Sir  William's  body.    They  are  still 

alive,  and  not  prevented  from  inheriting,  by  the  mere 

fact  of  their  birth  in  a  foreign  country  after  their 

Other's  attainder.     In  other  words,  they  are  not  cut 

off  from  inheriting  on  the  ground  of  their  being 

aliens,  but  solely  because  of  their  father's  attainder. 

Under  the  latter  they  lose  their  right  to  inherit,  but 

the  former  circumstance  could  not  deprive  them  of 

the  benefit  of  the  Act  7  Anne,  c.  5,  which  expressly 

allows  children  bom  abroad,  of  natural-bom  subjects, 

to  enjoy  the  right  of  natural-bom  subjects  to  all  in- 

tents  and  purposes  whatsoever. 

'  After  hearing  counsel,  the  following  question  of 
law  being  stated  and  proposed  to  the  judges,  viz: — 
''  Tenant  in  tail  male  of  the  lands  in  England,  with 
remainder  over,  is  attainted  of  high  treason,  and 
the  estate  tail  thereby  forfeited  to  the  Crown. 
After  the  attainder,  tenant  in  tail  has  issue  male, 
bom  in  foreign  parts  out  of  the  legiance  of  the 
Crown  of  Great  Britain,  and  dies  leaving  such 
issue  male." 
Q^estion: — "  Is  the  estate  or  interest  in  the  lands 
which  was  forfeited  to  the  Crown  as  aforesaid, 
continued  or  determined?" 
The  Lord  Chief  Baron  of  the  Court  of  Exchequer 
delivered  the  unanimous  opinion  of  the  judges  pre- 
sent : — ''  That  the  estate  or  interest  in  the  lands  so 
forfeited  to  the  Crown  as  aforesaid,  is  determined." 

Whereupon,  and  upon  due  consideration  had  of 
what  was  offered  on  either  side  of  this  cause,  it  is 
Ordered  and  adjudged  that  the   said  interloctdors 
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complained  of  in  the  said  appeal  be^  and  the  same 
are  hereby^  reversed.  And  it  is  hereby  dedared 
and  adjudged^  thaij  in  the  event  which  has  happened^ 
the  appellant  has  right  to  the  estate  and  Barcmf 
of  Park  according  to  the  substitution  to  the  heirs 
male  of  the  said  Sir  James  Gordon's  bodt/j  men- 
tioned in  the  judgment  of  this  Home  of  the  2lst 
of  Mai/  1751.  And  it  is  hereby  ordered^  thai  he 
be  allowed  the  benefit  of  such  rights^  and  that  it 
be  remitted  to  the  Court  of  Session  in  Scotland 
to  make  such  order^  and  to  proceed  in  such  man- 
ner for  putting  the  appellant  in  possession  of  the 
premises^  and  also  concerning  the  profits  thereof y 
accrued  since  the  death  of  the  late  Sir  William 
Gordon^  Hie  person  attainted. 


For  Appellant,  A.  Hume  Campbell^  C.  Yorke. 
For  Respondent,  D.  Ryder^  William  Grants  Wil- 
liam Murray. 

Note. — Fide  first  branch  of  this  case,  Craigie  v.  Stewart,  p.  508. 
As  the  grounds  of  the  decision  in  that  branch  of  it  are  not  giren, 
they  are  here  inserted. 

Lord  Chancellor  (Hardwicke), — "  I  am  sorry  to  be  obliged  to 
differ  from  the  unanimous  decree  of  the  Supreme  Court  in  Scot- 
land, so  much  entitled  to  our  respect.  But  the  learned  senaton 
of  the  College  of  Justice  are  not  rery  familiar  with  our  law  of 
treason  which  has  been  introduced  into  their  country,  and  they 
may  unconsciously  be  inclined  to  adhere  to  the  law  which  they 
had  to  administer  before  the  Union.  I  do  not  see  how  the  at- 
tainder of  the  heir  of  tailzie  in  possession  can  be  considered  as 
equivalent  to  his  death  without  issue.  He  is  not  a  mere  tenant 
fbr  life;  he  is  the  '  fiar:*  the  fee  is  in  him,  and  our  doctrine  of  re- 
mainders and  reversions  does  not  strictly  apply ; — so  that,  on  a  rigid 
construction  of  the  7  Anne,  c.  21 ,  on  his  attainder,  there  is  room 
for  contending  that  there  ought  to  be  an  absolute  forfeiture  to 
the  Crown  of  the  entailed  lands,  to  the  entire  extinction  of  tbe 
rights  of  all  substitutes  in  the  entail.  But  the  milder  interpreta- 
tion of  the  act  will  be  to  hold  that  the  heir  of  tailzie  has  in  him, 
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and  forfeits  by  his  attainder,  the  same  interest  as  tenant  in  tail       1754 
in  England — so  that  upon  his  attainder  the  Crown  takes  the      oordon 
lands  daring  his  lifetime^  and  while  there  exists  issue  who  would         *'• 
take  by  descent  through  him — Clearing  other  substitutes  in  the  ^^J^JJ^^xe.  * 
entail  unaffected.  I  would,  therefore,  adrise  your  Lordships,  re-   . 
rersing  the  interlocutor  appealed  against,  to  declare  that  the 
barony  of  Park  is  forfeited  to  the  Crown  during  the  life  of  Sir 
William  Gordon,  and  during  the  existence  of  issue  male,  who 
through  him  would  be  inheritable  thereto — but  that  upon  his 
death  and  the  extinction  of  such  issue,  the  remainder  in  favour 
of  the  respondent,  Captain  James  Gordon,  will  take  effect"* 

Lord  Chief  Baron  (Parker,) — "  My  Lords,  At  common  law 
estates  in  fee  simple,  whether  absolute  or  conditional,  were  for- 
feited for  treason.  By  the  statute  of  the  L3  Edw.  I.,  (com- 
monly called  the  statute  of  De  Donis,)  the  forfeiture  of  lands 
entailed  eren  in  case  of  treason  was  taken  away;  the  reason  of 
which  will  be  best  collected  from  the  words  of  the  statute, '  Quod 
'Toluntas  donatoris,  secxmdum  formam  in  charta  doni  sui,  de 
'  cetero  observe tur;  ita  quod  non  habeant  illi,  quibus  tenemen- 
'  tum  sic  fuerit  datum  sub  conditione,  potestatem  alienandi  tene- 
*  mentum  sic  datum,  quo  minus  ad  exitum  illorum  quibus  te- 
'  nementum  sic  fuerit  datum,  remaneat  post  eorum  obitum,  vel 
'ad  donatorem,  vel  ad  ejus  heredem  (si  exitus  deficiat)  rever- 
'  tatur.' 

"  Therefore,  my  Lords,  the  will  of  the  donor,  according  to  the 
form  expressed  in  the  deed  of  gift,  was  to  be  observed;  so  that 
they  to  whom  the  land  was  given  under  such  conditions,  should 
have  no  power  to  alien  it,  but  that  it  should  remain  to  their  is- 
sue after  their  death,  or  should  revert  to  the  donor  for  want 
of  issue. 

'*  By  the  express  words  of  the  statute  they  could  not  alien,  by 
construction  they  could  not  forfeit  or  charge;  and  the  express 
and  constructive  restraints  stood  upon  one  and  the  same  reason, 
which  was,  That  either  alienation,  forfeiture,  or  charge,  was 
inconsistent  with,  and  would  have  defeated,  the  provision  and 
intent  of  the  statute. 

'*  And  the  reason  given  by  the  counsel  for  the  respondents, 
in  the  original  appeal.  That  entailed  lands  were  not  forfeitable 
for  treason,  because  they  were  unalienable  is  not  well  founded; 
because  they  were  alienable  when  they  were  not  forfeitable  for 
treason. 
"  For  notwithstanding  the  strong  words  in  the  statute  De  Donis, 
*  Lord  Campbell's  dumaOort,  vol.  v.  p.  61. 
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in  Taltarum'scase,  in  the  12  Edw.  lY.  an  alienation  of  entailed 
lands  by  a  common  recorerj  obtained  judicial  allowance,  and 
has  been  so  practised  ever  since;  and  by  the  4  Henry  YII.  they 
might  be  aliened  by  fine  with  proclamations;  and  yet  the  statute 
De  Donis  protected  them  from  forfeiture  for  treason  till  the 
making  of  the  statute  of  the  26  Henry  YIIL  c  13. 

"  By  that  statute,  lands  entailed  became  forfeited  for  treason 
under  these  words,  all  such  lands,  tenements,  and  herediiamenU, 
which  any  such  offender  shall  have  of  any  estate  of  inheritance; 
and  the  reason  was,  because  this  statute,  being  subsequent  to  the 
statute  De  Donis,  repealed  it  in  thb  case :  and  the  construction 
that  these  words  should  operate  upon  entails,  was  extremely 
right,  as  they  otherwise  could  hare  no  operation  at  all,  because 
all  other  estates  of  inheritance  (as  I  hare  shown  already) 
were  forfeited  for  treason  by  the  common  law. 

"  I  will  now  show  your  Lordships  that  entailed  lands,  though 
unalienable  beyond  all  question,  were  yet  forfeited  to  the  Crown 
for  treason.  If  the  king  made  a  gift  in  tail,  saving  the  reTersion 
to  himself,  the  attainder  of  treason  of  such  tenant  in  tail  did 
not  bar  his  issue;  because  the  statute  of  34  Henry  YUI.  c.  20, 
enactSy  That  the  heir  of  entail  in  such  case  shall  hare  the  lands; 
any  recoTery,  or  any  other  thing  or  things  hereafter  to  be  had, 
done  or  suffered  by  or  against  such  tenant  in  tail»  to  the  con- 
trary notwithstanding. 

<<  Which  act  coming  after  the  26  Henry  YHI.  that  gave  the 
forfeiture  of  lands  entailed,  was  a  repeal  of  that  statute,  and  a 
restitution  of  the  statute  De  Donis  in  this  special  case. 

*<  But  the  statute  of  the  5  &  6  Edw.  YI.  cap.  11,  enacts.  That 
every  offender  being  lawfully  convicted  of  any  manner  of  high 
treason  according  to  the  course  and  custom  of  the  common  law, 
shall  lose,  and  forfeit  to  the  King's  Highness,  his  heirs  and  suc- 
cessors, all  such  lands,  tenements,  and  hereditaments,  which 
any  such  offender  or  offenders  shall  have  of  any  estate  of  inher- 
itance, in  his  own  right,  in  use  or  possession,  within  this  realm 
of  England,  or  elsewhere  within  the  King's  dominions,  at  the 
time  of  such  treason  committed,  or  at  any  time  after. 

**  This  act  coming  after  34  Henry  YIIL,  has  repealed  it  pro 
tanto,  and  made  lands  of  the  gift  of  the  Crown  in  tail,  subject 
to  forfeiture  for  treason  as  well  as  other  lands  entailed.  This 
has  been  taken  to  be  law  from  the  time  of  making  the  act;  and 
there  is  no  colour  for  the  observation  made  at  the  bar.  That  it 
depended  singly  on  Lord  Hales'  opinion;  though  if  it  had  done 
so  the  authority  would  have  been  very  great    I  now  proceed 
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to  the  most  material  act  for  your  Lordships'  consideration  on       ^754. 


this  occasion,  the  Act  of  the  7-  Queen  Anne,  cap.  21,  for  im-      oordon 
proTine  the  Union  of  the  two  kin&rdoms.  ^'       , 

HIS  MAJRSTT  S 

"  This  act  recites  the  benefit  that  would  accrue  to  the  United  advocate. 
Kingdom  from  the  provisions  of  it  Enacts,  That  such  crimes 
and  offences  which  are  high  treason  or  misprison  of  high  trea- 
son within  England,  shall  be  the  same  in  Scotland,  and  no  other. 
"  And  that  the  offenders  shall  be  indicted  and  tried  in  the  same 
manner  as  in  England ;  and  that  all  persons  conricted  or  at* 
tainted  of  high  treason  or  misprison  of  high  treason  in  Scotland, 
shall  be  subject  and  liable  to  the  same  corruption  of  blood, 
pains,  penalties,  and7or/H/tirfjr^  as  persons  conyicted  or  attainted 
of  high  treason,  or  misprison  of  high  treason,  in  England:  pro- 
rided  always  that  where  any  person  now  is,  or  shall  be  before 
the  1st  of  July  1 709,  seised  of  any  lands,  ^c.^  in  Scotland  of  an 
estate  tail  that  is  to  say,  an  estate  tailzie  affected  with  irritant 
and  resolutiye  or  prohibitiye  clauses,  and  is  or  before  the  1st 
day  of  July  shall  be  married,  if  any  issue  of  that  marriage  be 
Hying,  or  there  be  possibility  of  such  issue  at  the  time  of  the 
high  treason  committed;  that  then,  and  in  such  case,  the  said 
lands,  &c,,  shall  not  be  forfeited  upon  the  attainder  of  such  person 
for  high  treason,  but  during  the  life  of  the  person  so  attainted 
only;  so  that  the  issue  and  heirs  in  tail  of  such  marriage  shall 
inherit  the  same,  the  said  attainder  notwithstanding. 

**  This  act,  by  reference,  re-enacted,  and  extended  to  Scotland, 
all  the  laws  of  England  concerning  treason  which  were  then  in 
force  as  strongly  and  effectually  as  if  they  had  been  transcribed 
into  the  body  of  it ;  and  as  at  the  time  of  making  the  act,  all 
the  estates  of  inheritance  were  and  still  are  forfeited  for  treason, 
we  think  upon  the  supposition  in  your  question,  that  an  estate 
tailzie^  with  prohibitiye,  irritant,  and  resolutiye  clauses,  is  an 
estate  of  inheritance,  and  that  such  an  estate  of  inheritance  is 
forfeited;  for  otherwise  the  forfeitures  in  England  and  Scotland 
would  not  be  the  same,  though  the  act  expressly  requires  they 
should  be  so. 

^*  But  it  was  objected  by  the  learned  counsel  for  the  respondent. 
That  by  the  Scotch  Act,  1685,  estates  tailzie,  with  prohibitiye, 
irritant,  and  resolutiye  clauses,  were  unalienable ;  and  by  the 
Scotch  Act  of  1690,  it  is  provided.  That  no  forfeiture  should 
prejudge  the  heirs  of  entail  therein  mentioned,  provided  the 
right  of  entail  was  duly  registered:  from  whence  it  was  inferred 
that  Sir  William  Gordon  could  only  forfeit  for  his  life. 

**  But,  my  Lords,  we  are  humbly  of  opinion  that  the  Act  7 


566 


CASES  ON  APPEAL  PROM  SCOTLAND. 


1764. 

GORDON 

V. 

HIS  majesty's 

▲DVOCATB. 


Anne  being  subsequent  to  these  Scotch  Acts,  has  repealed  them 
pro  tanto,  in  the  same  manner  as  the  5  &  6  of  Edw.  YL  re- 
pealed 34  Henrj  YIII.  which  made  lands  of  the  gift  of  the 
Crown  in  tail  unalienable;  and  that  this  estate  tailzie  is  there- 
fore subjected  to  forfeiture,  that  the  forfeitures  throughout  the 
United  Kingdom  may  be  the  same. 

"  But  it  was  objected  by  one  of  the  learned  gentlemen,  That 
the  third  clause  which  gires  the  forfeiture  would  not  have  in- 
duced a  forfeiture  of  this  estate-tailzie,  without  the  aid  <^the 
proTiso;  and  that  the  proriso,  which  only  imports  an  exception, 
ought  not  to  extend  the  construction  of  the  foregoing  clause. 

*'  But,  my  Lords,  we  are  humbly  of  opinion  that  the  daose 
which  gires  the  forfeiture,  would  hare  induced  a  forfeiture  ef 
this  estate  tailzie,  though  the  proTiso  had  been  omitted  out  of 
the  act;  and  we  agree,  that  the  proyiso  ought  not  to  extend  the 
construction  of  the  foregoing  clause. 

«  But  as  the  proTiso  is  in  the  act,  and  the  respondent's  case  b 
not  the  case  described  in  the  proyiso,  exceptiojirmal  regulam 
in  casibus  non  exceptis,  and  greatly  strengthens  the  construction 
we  put  upon  the  act 

**  As  to  the  reversion  in  fee,  or  clause  of  return,  supposing  that 
by  the  law  of  Scotland  it  was  in  Sir  William  Gordon  at  the 
time  of  his  attainder,  we  think  that  to  be  so  clearly  forfeited, 
that  it  would  be  wasting  your  Lordships'  time  to  attempt  to 
prove  it.  But  as  to  the  substitution  or  limitation  to  the  heirs 
male  of  Sir  James  Gordon,  and  the  intermediate  substitutions 
or  limitations  between  that  and  the  reversion  in  fee,  upon  the 
supposition  in  your  Lordships'  question,  that  no  estate  or  in- 
terest was  thereby  vested  in  Sir  William  Gordon,  we  are  humbly 
of  opinion  that  no  estate  or  interest  derived  under  any  of  these 
intermediate  substitutions  or  limitations  is  forfeited  to  the 
Crown  by  the  attainder  of  Sir  William  Gordon;  because  the 
substitutes  claim  as  persons  described,  and  their  estate  or  in- 
terest successively  is  to  be  considered  as  a  new  acquisition, 
which  can  be  no  more  forfeited  by  the  attainder  of  Sir  William 
Gordon  than  a  remainder  limited  after  an  estate  tail  in  Eng- 
land can  be  forfeited  by  the  attainder  of  the  tenant  in  tail  for 
treason. 

'*  Besides,  there  is  a  saving  in  the  Act  of  26th  Henry  YIIL  to 
all  persons  (other  than  the  offenders,  their  heirs  and  successors, 
nd  such  persons  as  claim  to  any  of  their  uses)  of  all  such 
right,  title,  interest,  8ic..  as  they  might  have  had  if  the  act  had 
not  been  made. 
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"  And  in  the  Testing  act  of  the  20th  of  his  Majesty's  reign,       1746. 
there  is  a  saving  to  all  persons  (except  the  forfeiting  persons,      oordon 
their  heirs,  executors,  administrators,  and  assigns,  and   per-         ''^' 

HIS  MAJESTY  8 

sons  claiming  to  their  use,  or  in  trust  for  them)  of  their  estate,    ^^yocatb 
right,  title,  interest,  trust,  possession,  reyersion,  remainder,  and 
so  on. 

''And  we  arehumhlj  of  opinion  that  the  saying  words  in  these 
acts,  and  particularly  the  word  right,  are  sufficient  to  preserye 
the  several  estates  or  interests  of  the  substitutes  in  this  settle- 
ment from  forfeiture." 

Lord  Chancellor  (Hardwicke)  further  explains  the  reasons  of 
the  judgment  in  a  letter  to  Lord  Kames  as  follows: — "  That  you 
may  the  more  clearly  see  the  grounds  whereupon  the  House  of 
Lords  proceeded,  I  take  the  liberty  to  inclose  a  copy  of  my  Lord 
Chief  Baron  Parker's  argument  in  delivering  the  opinion  of  the 
Judges  in  the  House  of  Lords  upon  the  question  proposed  to 
them,  together  with  a  copy  of  their  Lordships'  order  taken  from 
the  journal.  I  found  some  difficulty  in  stating  my  question,  so 
as  to  avoid  making  the  English  Judges  judges  of  the  Scotch  law, 
(which  would  have  been  highly  improper,)  and  simply  to  refer 
to  them  the  main  point  arising  from  the  construction  of  the  Act 
7  Anne.  For  this  reason  I  was  forced  to  frame  the  question 
hypothetically,  and  to  insert  two  suppositions  of  points  merely 
of  your  law,  reserved  for  the  determination  of  the  House,  and 
which  were  determined  by  the  opinion  of  the  Lords,  given  in 
the  debate,  after  the  Judges  had  been  heard.  All  the  Lords 
concurred,  that,  by  the  law  of  Scotland,  an  estate  tailzie  with 
prohibitive,  irritant,  and  resolutive  clauses,  is  an  estate  of  in- 
heritance; and  that  by  the  same  law  no  estate  or  interest  in  the 
lands  was  vested  in  Sir  William  Gordon  by  virtue  of  the  limi- 
tation in  the  settlement  of  19th  October  1713)  to  the  heirs  male 
of  the  body  of  Sir  James  Gordon;  though  that  would  have  been 
clearly  otherwise  by  the  rules  of  the  law  of  England.  The 
question  put  to  the  Eoglish  Judges  was  reduced  purely  and 
simply  to  the  construction  of  a  statute  of  the  Parliament  of 
Great  Britain,  which  it  is  equally  the  office  of  the  King's 
Courts  in  both  parts  of  the  United  Kingdom  to  expound ;  and 
every  thing  that  could  make  a  point  in  the  Scotch  law,  was  kept 
apart  for  the  decision  of  the  Lords,  the  proper  Judges  of  it. 

"  To  repeat  the  several  reasons  of  the  judgment  in  the  cause  of 
Pork  would  swell  my  letter  too  much;  but  I  will  fling  out  two 
or  three  ideas. 

*<  I.  My  foundation  was  the  express  declaration  of  thelegisla- 
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tuie  in  the  pieftmble  of  tlie  Act  7  Anne,  whidi  is  the 
the  snbeeqnent  enacting  dsme,  '  That  nothing  can 

*  dace  to  impioTing  the  union  of  the  two  kingdomsy  dian  that 

*  the  laws  ci  both  parts  of  Great  Britain  should  agree  ms  mearmt 
*wu^  be,  e^pedallj  those  laws  which  relate  to  h%h  treasoa, 
'  and  the  proceedings  thereupon,  as  to  the  nature  of  the  cfinie, 
« the  method  of  proceeding  and  trial,  and  aUo  tkefarfati 

*  puniskmemtfor  that  qfencty  which  are  of  the  greatest 
'  both  to  the  Crown  and  to  the  subjects.' 

*'  2.  The  enacting  clause  rekitiye  to  this  subject,  is  penned  ia 
words  still  more  general,  and  therefore  the  question  must  be  a 
question  of  construction  and  exposition,  wherein,  though  ^ 
proTiso  immediatelj  following  cannot  extend  or  superadd  to 
the  enacting  clause,  it  must  be  allowed  to  explain  and  illw- 
trate  the  meaning  of  the  words. 

'*  3.  That  judges  are  obliged  to  make  that  construction  whid 
will  best  attain  the  declared  intent  of  the  legislators,  psorided 
the  words  of  the  law  will  bear  it;  and  therefore  that  sadi  a 
construction  as  would  produce  the  greatest  equality  between 
England  and  Scotland,  in  forfeitures  for  treason,  must  be  the 
true  construction. 

"  4.  In  this  I  felt  the  force  of  the  difficuHj  arising  from  the 
difierence  between  the  nature  of  jour  strict  Scotch  entails  with 
substitutions,  and  our  English  entails  with  remainders  orer, 
which  jou  haTe  so  deariy  eiq>lained,  ris.,  That  in  the  former 
ererj  person  called  to  the  succession  is  considered  as  an  heir, 
and  has  the  fee  in  him;  in  the  latter,  the  fee  or  estate  in  the 
land  is  broken  and  dirided  into  distinct  parts.  But  then  I 
considered  what  was  to  be  allowed  as  the  consequence  of  this 
diTcrsitj  between  the  two  laws.  Was  a  tenant  in  tail,  although 
admitted  to  hare  an  estate  of  inheritance  descendible  to  his 
issue,  to  forfeit  only  for  his  life?  or  was  erery  tenant  in  tail,  by 
reason  of  being  inrested  in  the  ideal  fee,  to  forfeit  not  only  for 
himself  and  his  issue,  but  also  for  all  the  substitutes? 

*•''  Either  of  these  would  plainly  destroy  the  equality  in  fMeit- 
ures  professed  to  be  established  by  the  Legislature,  and  not 
only  contradict  the  intent  of  the  act,  but  also  the  eiq>ress  words 
of  the  preamble. 

*'  The  knot  lay  here.    To  aroid  forfeiting  the  whole  fee — ^fbr 

as  your  law  places  that  fee  in  erery  tenant  in  tail,  and  don't 

admit  of  a  division  of  it  into  particular  estates  and  remainders. 

there  was  more  colour  from  legal  reasoning  to  carry  it  to  that 

large  exUnt,  than  to  make  a  man  who  had  a  fee  in  him  to  forfeit 
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for  his  life  only.    Bat  I  could  not  satisfy  my  own  mind  that  this       ^^^^*  _ 
large  extent  was  either  agreeable  to  the  intention  of  the  Le-     oo&i>oNy 
gislatore,   or  a  just  and  equitable  measure    between  the  two  ^i^^  ^^'^^y'g 
nations.  advocate. 

*'  5.  How  was  this  to  be  aroided?  By  expounding  the  act  by 
analogy.  And  if  you  will  apply  your  usual  penetration  to  this 
point,  you  will  find  that  there  is  often  no  other  possible  way  of 
making  a  consistent  sensible  construction  upon  statutes  con* 
ceived  in  general  words,  which  are  to  haTe  their  operation  upon 
the  respective  lawsofcwo  countries,  the  rules  and  forms  where- 
of are  different. 

'*  These  general  words  will  probably  always  be  taken  from  the 
language  or  style  of  one  of  these  countries,  more  than  from  the 
other,  and  not  correspond  equally  with  the  genius  or  terms  of 
both  laws.  You  must  then,  as  in  other  sciences,  reason  by  an- 
alogy, or  leave  at  least  one  half  of  the  statute  without  effect. 
This  head  of  the  argument  from  analogy  is  not  unknown  in 
the  law  of  England.  It  was  long  since  established  upon  the 
statute,  De  donis  condilionalibus,  13  Ed.  I.,  which  enacts,  that 
a  fine  levied  by  tenant  in  tail  shall  be  ipso  jure  nullus.  Stronger 
words  could  not  be  found  in  the  concise  words  of  those  ancient 
laws,  to  render  such  a  fine  an  absolute  nullity.  But  what  said 
the  Judges  when  they  came  to  construe  this  act?  They  said,  it 
should  be  construed  by  the  reason  of  the  common  law,  (i.  e.  by 
analogy  to  that  law.)  That  the  question  was  to  create  a  disa- 
bility in  some  persons,  to  alien  to  the  prejudice  of  others,  and 
the  common  law  took  notice  of  such  disabilities;  and,  for  that 
reason,  a  tenant  in  tail  ought  to  be  ranked  with  ecclesiastical 
persons  seized  in  right  of  their  churches,  or  husbands  seized  in 
right  of  their  wives,  who,  by  the  common  law,  were  disabled  to 
alien  to  the  prejudice  of  their  successors  or  their  wives.  That 
therefore  the  fine  should  not  be  a  nullity,  and  merely  void, 
but  should  work  a  discontinuance,  take  away  the  entiy  of  the 
issue,  and  drive  him  to  his  proper  action  to  recover  the  land. 

**  There  are  other  instances  of  the  like  nature  in  our  law; 
but  I  am  aware  that  to  these  it  might  be  objected,  that  it  was 
reasoning  by  analogy  from  one  part  of  the  law  of  England  to 
another  part  of  the  law  of  the  same  country,  which  is  not  the 
present  case.     I  think  that  doth  not  weaken  the  example. 

*'  The  rules  of  construction  upon  acts  of  Parliament  are,  in  many 
respects,  the  same  with  those  upon  wills;  and  by  the  construc- 
tion made  in  the  case  of  Park,  the  words  of  the  preamble  of 
the  Act  7  Anne,  which  is  the  key  to  the  meaning  of  the  legis- 
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^^^^'       lators,  are  strict] j  complied  with,  tiz.,   '  That  the  laws  of  both 
MAiTLAND,    <  parts  of  Gfcat  Britain  should  (as  to  forfeitures  for  treason) 
*  agree  as  near  as  may  be."    And  the  world  must  allow  that 
the  favourable  side  for  Scotland  was  chosen." 

*^  But  though  by  this  decision  the  like  force  is  giren  to  sodi 
substitutions  in  your  tailzies  as  to  English  remainders,  yet  they 
are  by  no  means  turned  into  remainders  to  any  other  purpose, 
but  are  to  be  goremed  by  the  rules  of  the  law  of  Scotland  to  ereiy 
other  effect ;  and  therefore  you  express  yourself  with  strict  pro- 
priety when  you  say,  that  6y  this  judgment  a  remainder  ig  in- 
troduced into  our  law  with  respect  to  forfeiture  onltf.^' — Letter 
dated  12th  July  175?.     Kames,  £1.  p.  381. 


[M.  14431.] 


Mrs  Katherine  Maitland,  -        Appellant. 

Major  Forbes,  {et  e.  contra,)  -        Respondent, 

House  of  Lords,  \2th  February  1754. 

Entail — Hrir-fkmalb — Servicb.— -1 .  Held  restrictions  of  en- 
tail only  to  apply  to  the  heirs-female.  2.  Also  held,  that  a 
retour  of  senrice  bearing  that  the  party  was  served  nearest  heir 
of  tailzie  in  general  was  good,  though  it  did  not  mention  to 
what  estate,  or  by  virtue  of  what  deed  of  tailzie,  and  carried 
right  to  every  subject  in  that  character. 

No.  105.  Sir  Charles  Maitland  of  Pitrichie  being  seized 
of  the  lands  of  Pitrichie  in  fee-simple,  descendable 

20th  Jan.  to  heirs-general,  executed  an  entail  of  this  estate. 
By  this  deed  of  entail  he  resigned  his  lands  in  favour 
of  himself  in  liferent,  and  to  Charles  Maitland,  his 
only  son,  in  fee,  and  the  heirs-male  to  be  lawfully 
procreated  of  his  body,  and  the  heirs-male  of  their 
bodies;  which  failing,  to  any  other  heir-male  to  be 
procreated  of  his  own  body;  which  failing,  to  the 
heirs-female  to  be  lawfully  procreate  of  the  said 
Charles   Maitland's   body,    and   the   heirs-male  of 
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their   bodies,  (the  eldest  daughter  or  heir-female      ^764. 
always  succeeding  without  any  division);  which  fail-  majtland, 
ing,  to  Jane  Maitland,  his  eldest  daughter,  and  the     forbbs. 
heirs  male  to  be  lawfully  procreate  of  her  body; 
which  failing,  to  Mary  Maitland  his  second  daughter 
and  the  heirs  _^male  to  be  lawfully  procreate  of  her 
body;  which  failing,  to  Margaret  Maitland  his  third 
daughter,  and  so  on  through  the  other  daughters 
in  same  terms. 

He  reserved  full  powers  to  alter  or  to  burden;  and 
in  the  event  of  the  estate  coming  to  his  daughters, 
he  imposed  this  condition,  '^  that  they  should  be  ob- 
liged to  marry  a  gentleman  of  the  Reformed  Pro- 
testant religion,  who  is  not  cousin-german  to  her, 
"  nor  within  the  forbidden  degree,  of  the  surname  of 
''  Maitland^  and  bearing  the  arms  and  &mily  of  Pit- 
"  richie."  And  if  they  marry  a  gentleman  of  any 
other  name,  they  shall  assume  the  name  and  arms  of 
Maitland;  and  their  not  doing  so,  and  not  marrying 
a  person  of  the  Reformed  Protestant  religion,  is 
thereby  declared  a  contravention,  and  forfeiture,  of 
all  title  to  the  estate.  It  had  also  this  proviso: — 
That  it  should  not  be  lawful  "  to  any  of  my  daugh- 
**  ters  or  heirs  female,"  who  happen  to  succeed,  "  to 
'*  sell,  annailzie,  or  dispone  the  same,  nor  to  wadset 
or  impignorate  the  lands,  nor  to  burden  the  same 
with  any  sxmi  of  money  above  20,000  merks."  And 
if  the  estate  became  burdened  by  the  previous  heir 
with  this  sum,  then  they  were  strictly  prohibited  from 
burdening  it  with  any  further  sum. 

The  entail  was  recorded  during  Sir  Charles'  life- 
time; and  he  soon  thereafter  died,  without  altering 
the  tailzie. 

His  son  Charles,  now  Sir  Charles  Maitland,  suc- 
ceeded him,  and  by  deed  of  this  date  he  ratified  and  April  1,1703. 
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1754.      rnnfirmed  this  tailzie.     He  then  obtained  a  charter 

MAiTLAKD,  unjef  the  Great  Seal,  proceeding  upon  his  &ther^8 

V0BBE8.     procuratory  of  resignation  and  tailzie,  but  died  socm 

thereafter  without  being  infeft,  and  without  issue  male 

or  female. 

May  5, 1704.      rj^g  estate    then   devolved  upon    Jane    Mait- 

land,  the  appellant's  mother,  as  the  entailer's  eldest 
daughter  and  heir-female  under  the  entail.  She  was 
served  and  retoured  heir  of  tailzie  in  general  to  her 
brother,  whereby  she  had  right  to  her  brother^s 
charter,  and  to  the  unexecuted  precept  of  sasine 
May  24,       therein  contained,  and  of  this  date  took  infeftment 

1704. 

on  it.     It  is  the  regularity  of  this  service  that  forms 
the  question  in  the  cross  appeal. 

Jean  Maitland  married  a  son  of  Lord  Arbuthnot, 
who  complied  with  the  conditions  of  the  entail,  in  so 
far  as  taking  the  name  and  wearing  the  arms  of  Mait- 
land were  concerned  She  survived  her  husband, 
having  issue  with  him,  a  son,  Charles  Maitland,  ad- 
June  8, 1733.  vocato.  Of  this  date  she  disponed  to  him  and  the 
heirs  of  his  body ;  whom  failing,  to  return  to  herself 
and  to  any  other  heirs-male  to  be  procreate  of  her 
body;  which  failing,  to  the  heirs-male  of  the  body  of 
her  sister  Mary,  second  daughter  of  the  deceased 
Charles  Maitland  of  Pitrichie,  elder,  &c.,  the  lands 
of  Auchincrieve  and  Skillmannell,  being  parts  of  the 
tailzied  estate;  and  upon  this  deed  Charles  Maitland 
1746.  was  infeft.  She  died  in  1746,  leaving  this  son  and 
two  daughters,  Katherine  the  present  appellant,  and 
Ann  Maitland. 

In  making  up  his  title  to  the  estate,  it  occurred  to 
Mr  Maitland  that  the  limitations  in  the  entail  of  his 
grandfather.  Sir  Charles,  were  only  imposed  upon 
daughters  and  heirs-female,  and  as  he  was  not  an  heir- 
female  but  an  heir-male,  the  two  restrictions  against 
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marrying  a  gentleman  of  the  name  of  Maitland,  and      ^^^— 
not  to  sell  or  charge  the  estate  with  debt,  did  not   ""^'^l^^ 
apply  to  him,  he,  in  taking  out  a  retour  for  service,     fokbbs. 
did  not  insert  these  limitations  in  the  same;  and 
upon  this  retour,  so  taken  by  a  precept  from  the 
Chancery,  he  was  duly  infeft. 

In  1 747  he  then  made  a  new  settlement  in  favour  1747. 
of  himself  and  the  heirs  whatsoever;  whom  failing,  to 
the  appellant,  Catherine  Maitland,  his  eldest  sister, 
and  the  heirs  of  her  body;  whom  failing,  to  Ann 
Maitland,  his  youngest  sister,  and  the  heirs  of  her 
body;  whom  failing,  to  the  respondent  Captain 
Arthur  Forbes,  the  eldest  son  of  Mart/  Maitland  his 
mother's  immediate  younger  sister,  and  the  heirs- 
male  of  his  body,  &c. 

Charles  Maitland,'  the  maker  of  this  last  settle- 
ment, died  in  1751,  without  issue,  whereupon  the 
appellant,  his  eldest  sister,  entered  into  possession 
of  the  estate ;  but  her  possession  was  contested  by 
Major  Forbes,  as  heir-male  of  Mcury^  the  entailer's 
second  eldest  daughter,  who  claimed  to  succeed  pre- 
ferably to  the  heir-female  of  Jean^  the  entailer's 
eldest  daughter. 

Mutual  declarators  being  brought,  Major  Forbes 
maintained,  1^/,  That  Mr  Charles  Maitland  was  af- 
fected by  the  limitations  of  the  entail,  and  could 
not  alter  it,  or  introduce  a  new  destination  into  the 
succession.  2(/,  That  Jean  Maitland's  retour  of  ser- 
vice as  heir  of  tailzie  in  general  to  her  brother  was 
inept,  as  it  did  not  mention  what  particular  tailzie, 
the  date  thereof,  or  describe  the  lands  entailed;  and 
her  brother  might  have  had  other  entails;  and  no 
parole  evidence  was  competent  to  supply  this  defect 
in  the  retour. 

The  appellant  maintained  in  answer,  1^^,  That 
the  limitations  of  the  entail  were  only  laid  on  datigli- 
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^^^^'  uters  or  heirs  female^  and  not  on  heirs  male^  which 
MAiTLAND  (^[^^^.j^g  Maitkncl  undoubtedly  was;  and  the  prohibi- 
FORBEs.  tions  against  altering  the  succession  or  contracting 
debt  did  not  affect  him.  2d,  That  it  was  not  ne- 
cessary the  retoiu*  of  service  of  Jean  Maitland  should 
set  forth  in  virtue  of  what  deed  of  tailzie  she  claimed 
to  be  served,  to  specify  the  date  thereof^  or  the  par- 
ticular estate  to  which  she  claimed  to  be  served  heir 
of  tailzie.  That  it  was  sufficient  the  excerpts  pro- 
duced from  the  Bailie  Court  established,  that  the 
entail  in  question  was  produced  before  the  inquest 
in  the  service,  and  shown  to  the  jury.  Besides,  this 
title  was' fortified  by  the  vicennial  prescription  of  re- 
tours,  and  the  positive  prescription  with  forty  years' 
possession. 

1753.^^'  0^  r^P^rt  ^f  *^^  ^^^^  Ordihary,  the  Court,  of 

this  date,  pronounced  this  interlocutor: — "  The 
"  Lords  having  heard  the  report  of  Lord  Shew- 
"  alton,  of  the  procedure  before  the  macers  and 
"  their  assessors,  in  the  service  of  Major  Arthur 
"  Forbes,  as  heir  of  tailzie  to  Sir  Charles  Mait- 
"  land  his  uncle,  and  in  the  other  service  as  hdr 
of  tailzie  to  Mr  Charles  Maitland  his  cousin,  writs 
produced,  excerpts  of  retours  taken  from  the  re- 
cords of  chancery,  and  parties*  procurators  there- 
*•  on,  they  (by  the  opinion  of  ten  judges  against  two) 
*  *  repel  the  objections  to  the  general  retour  of  the 
^'  service  of  Mrs  Jean  Maitland,  as  heir  of  tailzie  to 
"  the  deceased  Sir  Charles  Maitland,  'her  brother, 
"  and  find,  that  the  said  general  retour  did  carry 
the  procuratory  in  the  tailzie  1700,  and  ratifica- 
tion and  settlement  1703,  and  charter  following 
thereon :  And  that  therefore  the  said  Major  Ar- 
"  thur  Forbes  cannot  be  served  heir  of  tailzie  to  his 
uncle  Sir  Charles:  But  find,  that  Mr  Charles 
Maitland,  advocate,  could  not  gratuitously  alter 


C< 


CASES  ON  APPEAL  FROM  SCOTLAND.  575 

"  the  destination  of  the  succession  to  the  estate  to      1764. 


U 


"  Pittrichie,  settled  by  Sir  Charles  Maitland,  his  >*^"land 
^'  grandfather,  by  the  said  tailzie  1700,  and  by  his  forbes. 
'^  uncle  Sir  Charles'  ratification  and  settlement  1703, 
and  charter  following  thereupon,  in  prejudice  of 
Major  Arthur  Forbes  the  purchaser  of  the  brieve ; 
and  that  the  deed  granted  by  the  said  Charles 
*'  Maitland,  advocate,  to  himself  and  his  sisters,  can- 
"  not  bar  the  said  Major  Arthur  Forbes  from  prose- 
"  cuting  his  brieves,  and  being  served  heir  of  tailzie 
''  to  the  said  Mr  Charles  Maitland,  his  cousin.  And 
"  decern  and  declare  accordingly." 

On  reclaiming  petition  the  Lords  adhered.  ^     g  ^^^3 

Against  these  interlocutors  the  present  appeal  was 
brought  by  the  appellant,  in  so  far  as  they  decide 
against  her  right  to  the  estate,  in  preference  to 
Major  Forbes. 

Pleaded  by  the  Appellant : — By  the  law  of  Scot- 
land, every  proprietor  or  fiar  of  an  estate  tailzie  is 
at  liberty  to  alien  and  charge  the  tailzied  estate,  un^ 
less  he  l^e  expressly  proMbited  from  so  doing  by  the 
entail  itself.  By  the  deed  in  question  it  is  manifest 
that  the  maker  intended  to  favour  male-heirs  over 
female,  and  the  whole  scope  of  the  deed  is  directed 
to  this  object.  It  is  equally  clear  to  have  been  a 
part  of  his  intention,  not  to  make  a  perpetual  or 
unalterable  line  of  succession,  in  so  far  as  these 
male  heirs  were  concerned ;  and  the  favour  he  shows 
them  is  precisely  this,  by  leaving  them  free  and  un- 
limited possessors,  while  the  real  limitations  are 
only  imposed  on  the  heirs-female.  The  terms,  heirs- 
female,  are  here  descriptive  of  daughters,  and  in 
contradistinction  to  males  descended  of  daughters. 
It  is  not  denied  that  this  is  the  meaning  in  which 
the  maker  understood  the  word  daughters.     Thus 
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^^^^  then  the  restriction  from  selling  or  burdening  is  im- 
^"^^^  posed  upon  them  alone,  just  as  the  restriction  of 
FORBES,  marrying  a  Protestant  gentleman  of  the  name  Mait- 
land,  and  also  the  prohibition  against  burdening  the 
estate  beyond  20,000  merks,  is  alone  directed  against 
them.  Nor  does  there  lie  any  objection  to  the  gen- 
eral retour  by  which  the  appellant's  mother  was 
served  heir  of  tailzie  to  her  brother,  as  it  was  quite 
in  accordance  with  practice,  to  serve  heir  of  tailzie 
in  general,  without  mentioning  therein  the  particular 
deed  of  entail,  or  the  lands  claimed,  and  conse- 
quently the  procuratories  1700  and  1703,  were 
sufficiently  carried  by  such  service.  Besides,  when 
regard  is  had  to  the  fact  that  by  the  extract  pro- 
duced, it  is  proved,  that  the  tailzie  itself  was  pro- 
duced before  the  inquest;  and  when  it  is  considered 
that  the  act  regarding  the  prescription  of  retours 
bars  all  exceptions  after  twenty  years;  and  also  the 
possession  had  upon  the  title  for  more  than  forty 
years,  this  ought  to  be  conclusive  of  her  right. 

Pleaded  for  the  Bespondeiit : — It  is  admitted  by  the 
respondent  that  the  restrictions  of  the  deed  of  en- 
tail of  1700  are  not  imposed  on  the  heirs-male,  but 
only  on  the  heirs-female.  Mr  Charles  Maitland,  ad- 
vocate, was  in  law  an  heir-female,  and  not  an  heir- 
male  ;  because  he  was  descended  of  a  daughter,  or 
heir-female.  Being,  therefore,  one  of  the  heirs-fe- 
male, he  was  one  on  whom  the  restrictions  of  the 
entail  were  imposed,  and  consequently  debarred 
from  altering  the  succession  arranged  by  the  entail. 
And  in  regard  to  the  general  service  of  Jean  Mait- 
land, it  is  quite  a  settled  rule  in  our  law,  that  there 
is  no  ipso  Jure  transmission  of  rights  from  the  dead 
to  the  living.  Until,  therefore,  the  estate  is  taken 
out  of  that  person,  by  an  infeftment  following  upon 
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titles  regularly  made  up,  the  estate  must  remain  in  ^754. 
hesreditate  jacente  of  that  person  who  died  last  vest 
and  seized.  The  service  by  her  to  her  brother  Sir  pobbrs. 
Charles  was  therefore  inept  from  uncertainty,  be- 
cause it  does  not  specify  to  what  estate,  or  by  virtue 
of  what  deed,  he  claimed  to  be  served ;  and  there- 
fore the  service  of  Major  Forbes,  as  heir  of  tailzie  to 
his  uncle  the  said  Sir  Charles,  was  competent,  and 
ought  to  be  sustained,  as  well  as  the  service  to  his 
cousin  Charles  Maitland. 

After  hearing  counsel,  it  was 
Ordered  and  adjudged^  that  the  said  original  appeal 
and  the  said  cross  appeal  be^  and  the  same  are 
hereby  dismissed  this  Home ;  and  that  the  said 
interlocutors  therein  complained  of,  be,  and  the 
same  are  hereby  affirmed. 

For  Appellant,  Wm.  Murray,  A .  Hume  Campbell. 
For  Respondent,   Wm.  Grant,  C.  Yorke. 

Note. — Lord  Elchies  has  an  elaborate  note  on  this  case,  vide 
*•  Retour,"  Elchies'  Notes,  toI.  ii.  No.  3.  On  the  objection  to 
the  retour  he  says,  ''  Some  were  of  that  opinion  becaose  of  the 
forty  years*  prescription ;  others  because  of  the  excerpts,  which  I 
thought  signified  nothing  in  this  question.*' — See  also  Karnes* 
Dec.  p.  53.  See  Cathcart,  v.  £.  of  Cassils,  16th  Nov.  1802  (M. 
14447)  as  affirmed  in  part  and  remitted  with  instructions  from 
the  House  of  Lords  (1805)  and  finally  held  in  the  Court  of  Ses- 
sion when  considering  this  remit  (1807)*  that  a  general  serrice, 
as  "  heir  of  line,  and  heir-male,**  not  being  equiyalent  to  a  ser- 
vice as  heir  of  provision,  could  not  connect  with  a  particular 
deed,  which  destined  the  estate  in  &TOur  of  a  certain  series  of 
heirs.  There  seems,  after  it  was  so  adjudged  by  the  Court,  to 
have  been  a  second  appeal  in  this  case,  where  the  judgment  of 
the  Court  of  Session  was  in  part  struck  at,  as  unwarranted  by 
the  former  remit : — viz. 

9th  May  1810.  "  The  Lords  find,  that  it  was  not  the  inten- 
"  tion  of  this  House,  in  its  order  of  24th  May  1805,  either  speci- 
«  ally  or  generally  to  remit  to  the  Court  of  Session  to  review  their 

2p 


STBWART. 


578  CASES  ON  APPEAL  FROM  SCOTLAND. 

1754.  <«  interlocutoiB  with  regard  to  the  lands  of  M'Oowanatoii,  Mill  of 
MACKKMziB  «  Dromgairlock^  Dennymuck,  Whitestone,  Pennjglen,  barony  of 
»?!^.  '*  Greenan,  and  lands  of  Balvaird,  and  that  the  Court  of  Session 
**  were  not  authorised  to  reriew  their  interlocutors  with  relation 
<<  thereto,  by  the  said  order  of  this  House,  and  that  such  parti, 
*'  therefore,  of  the  said  interlocutors  of  the  Court  of  Session  of  tiie 
<<  IQth  of  February  and  24th  Noyember  1807,  as  hare  relation 
^'  thereto,  being  unauthorised  by  the  remit  of  this  House,  are  null 
**  and  void  (being  the  parts  of  the  interlocutors  which  are  unfa- 
<<  Yourable  to  the  appellant  Blane)  (Cathcarf  s  trustee),  and  as 
"  such  complained  of  in  his  appeal,  and  with  this  declaration,  It 
"  is  ordered  and  adjudged  that  the  appeal  be  dismissed." — Vide 
case  infra. 


[M.  15459.] 


Sir  Kenneth  Mackenzie,  Bart,      -     Appellant. 
John  Stewart,  Esq.,  and  Others,       Respondents. 

House  of  Lords,  14<A  March  1754. 

Entail — Act  of  Parliament — Fraud. — An  entailed  estate 
was  sold  for  payment  of  debts  by  Act  of  Parliament  applied 
for  and  obtained  with  the  concurrence  of  the  appellant  and 
others,  substitute  heirs  of  entail.  Held  (reversing  the  judgment 
of  the  Court  of  Session),  that  the  appellant  was  not  barred  by 
such  concurrence  and  agreement,  nor  by  the  Act  of  Ptolia- 
ment^  from  opening  up  the  whole  proceedings,  and  showing 
that  the  debts  fraudulently  represented  as  due^  were  fictitious 
and  not  chargeable  against  the  estate. 

No.  106.  The  Earl  of  Cromartie,  then  Viscount  of  Tarbat, 
November28,  ^^  ^^1^  date  cxecuted  an  entail  of  the  lands  and 
1688.  barony  of  Roystoun,  in  favour  of  himself  and  his 

lady  for  life;  whom  failing,  to  his  third  son.  Sir 
James  Mackenzie,  and  the  heirs  male  of  his  body; 
whom  failing,  to  his  second  son,  Sir  Kenneth  Mac- 
kenzie, and  the  heirs  male  of  his  body,  with  several 
other  substitutions  over. 


CASES  ON  APPEAL  FROM  SCOTLAND.  579 

The  entail  contained  the  usual  prohibitory,  irri-  1754. 
tant,  and  resolutive  clauses.  Infeftment  was  passed  mackknzib 
upon  it,  and  it  was  recorded  in  the  register  of  tail-  stkwart. 
zies.  The  maker  did  not  reserve  any  power  either 
over  the  estate  or  the  succession;  but  the  heirs  of 
entail  in  possession  had  power  to  jointure  their  wives 
to  a  limited  amount,  and  to  charge  the  estate  with 
portions  for  younger  children,  not  exceeding  four 
free  years'  rent,  and  Sir  James  and  the  other  heirs 
succeeding  to  the  estate  were  taken  bound  to  pay  to 
the  Earl's  eldest  daughter,  Lady  Anne  Mackenzie, 
the  sum  of  20,000  merks,  with  2000  merks  of  pen- 
alty, and  interest  from  their  death,  conform  to  bond 
of  provision  granted  her.  This  debt,  which  was  the 
only  encumbrance  on  the  estate,  was  afterwards  paid 
and  extinguished  by  the  father. 

Yet  these  extinguished  claims  of  debt  were,  along 
with  other  fictitious  claims,  made  the  foundation  of 
a  scheme,  formed  by  the  Earl  and  his  son,  Sir  James, 
to  break  this  entail  of  Roystoun. 

The  Earl  having  only  then  a  liferent  interest  in 
the  estate,  with  no  power  to  burden  for  debt,  he,  in 
conjunction  with  his  son,  granted  an  heritable  bondNovem.  lo, 
upon  the  estate  for  8250  merks.    And  on  the  9th  ^^oc. 
April  following,  conceiving  that  he  had  the  full  fee  of  1707. 
the  subject  still  in  him,  he  granted  a  new  disposition 
of  the  said  estate  to  his  son  Sir  James,  in  fee-simple, 
without  any  limitation,  and  without  taking  any  notice 
of  the  entail.  A  bond  was  also  granted  at  same  time, 
but  antedated,  to  his  daughter  Lady  Anne,  for  her 
20,000  merks,  made  payable  at  Whitsunday  1689,  with 
interest  from  that  date,  instead  of  making  it  payable 
and  interest  to  run  from  the  Earl  and  Countess' 
death.    This  fictitious  bond  Lady  Anne  was  made 
to  assign  to  her  uncle,  Lord  Prestonhall.     And  on 
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^76^'      the  same  day  Lord  Prestonhall  granted  a  declarator 
MACKBNziB  ^f  ^j^g^  ^  gj,.  james  Mackenzie,  obliging  himself  to 
STEWART,    assign  the  same  bond  to  Sir  James,  that  he  might 
use  diligence  against  the  estate  of  Rojstoun. 

After  the  Earl's  death,  Sir  James  succeeded,  and 
1739.  possessed  until  1739,  when  the  Duke  of  Argyle  of- 
fered a  very  inviting  price  for  the  purchase  of  the 
estate.  The  question  was  how  they  were  to  sell  so 
as  to  give  an  unexceptionable  title?  The  plan  adopt- 
ed was  by  going  to  Parliament,  and  on  the  repre- 
sentation that  the  entailed  estate  was  exhausted  with 
debt,  obtaining  an  Act  of  Parliament  to  sell  for  pay- 
ment thereof.  To  this  Sir  James  Mackenzie  ob- 
tained the  concurrence  of  his  only  son.  Sir  (Jeoige, 
and  of  Sir  George  Mackenzie,  the  eldest  son  of  Sir 
Kenneth,  the  two  first  substitutes. 

An  act  was  obtained  accordingly,  but  it  was  care- 
fully concealed  that  these  claims  were  fictitious,  and 
that  Sir  James  Mackenzie  had  an  interest  in  the 
said  two  debts,  he  representing  them  all  along  to 
belong  to  bona  fide  creditors. 

The  next  substitute.  Sir  George  Mackenzie,  son  to 
Sir  Kenneth,  having  afterwards  discovered  the  fraud 
perpetrated  by  his  uncle,  brought  an  action  jointly 
with  his  brother  Gerard  against  the  respondent,  as 
representing  his  grandfather,  and  against  the  trus- 
tees on  the  Act  of  Parliament  so  obtained,  for  an  ap- 
plication of  the  residue  of  the  purchase-money  after 
payment  of  just,  true,  and  lawful  debts  really  af- 
fecting the  entailed  estate  of  Royston.  In  defence, 
the  respondent  objected  that  he  was  barred  from 
raising  this  question  by  the  agreement  he  entered 
into  with  reference  to  the  sale  of  the  estate  under 
the  Act  of  Parliament,  and  his  concurrence  therein. 
1747.        '     The  Lord  Ordinary,  of  this  date,  held  Sir  George 
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not  barred  by  the  agreement  from  proving  that  the     ^7m. 

debts  were  fictitious.  Mackenzie 

0. 

But  the  interlocutor  was  altered  by  the  Court,  btewabt. 
who  "Found  that  those  debts  that  by  the  Act  of  July  i,  1762. 
Parliament  are  appointed  to  be  paid  out  of  the 
price  of  the  estate  of  Royston,  must  be  stated  to 
exhaust  the  said  price;  and  that  the  price  of  the 
estate  being  exhausted  by  these  debts,  there  is  no 
ground  for  a  further  compt  and  reckoning.  And 
"  therefore  assoilzie  and  decern." 

Against  this  interlocutor  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant: — The  appellant  is  not 
barred  by  his  agreement  or  concurrence  to  the  sale 
by  Act  of  Parliament,  because  that  was  given  on  the 
faith  that  debts,  said  to  be  debts  against  the  estate, 
were  real  debts  bona  fide  due  to  the  creditors  therein, 
and  burdens  on  the  estate,  whereas  they  turn  out  to 
be  fictitious;  and  having  therefore  been  drawn  into 
such  consent  by  the  misrepresentation  of  Sir  James 
Mackenzie,  and  this  Act  of  Parliament  having  been 
obtained  upon  such  fraud  and  misrepresentation,  he 
is  not  bound  by  the  same,  nor  excluded  as  a  substi- 
tute, from  inquiring  into  the  reality  of  these  claims, 
because,  if  they  are  fictitious,  the  whole  residue  or 
price  will  then  belong  to  him.  Even  supposing  them 
real,  it  is  clear,  from  the  conception  of  the  entail, 
that  they  could  not  be  a  burden  on  the  estate  of  lloys- 
town.  Lundirie's  heritable  bond  could  not  be  so,  be- 
cause there  was  no  power  to  burden  the  estate  with 
debt;  and  in  regard  to  the  20,000  merks  of  provision, 
it  is  equally  evident  that  this  claim  was  already  ex- 
tinguished, and  only  again  fictitiously  raised  up  with 
accumulations  of  interest,  in  order  to  effect  their 
purpose.     Neither  the  trustees  under  the  act  obtain- 
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1754.  ed,  nor  Sir  James,  could  retain  more  of  the  purchase 
MACKENZIE  mouey  than  was  really  and  bona  fide  applied,  in  ^ 
sTBWART.  charging  the  incumbrances  supposed  by  the  act  to 
affect  the  estate.  If,  therefore,  there  was  none  such 
in  existence ;  or  if  these  creditors  had  compounded,  or 
agreed,  to  take  less,  or  agreed  to  take  nothing  at 
all,  in  either  case,  the  appellant  as  substitute  would 
be  entitled  to  the  benefit,  and  an  eventual  estate  left 
free  to  descend  to  him.  But  assuming  the  debts  to 
have  been  real  debts,  it  was  clear  in  law,  that  Sir 
James,  during  his  possession,  was  bound  to  keep  down 
the  growing  interest  on  these  debts. 

Pleaded  by  the  Respondent: — The  debts  affecting 
the  entailed  estate  specified  in  the  Act  of  Parliament, 
must  be  taken  as  they  are  recited  therein,  especially 
in  questions  between  those  who  were  concurring  par- 
ties to  that  act ;  for  though  there  is  a  saving  clause 
inserted  to  protect  the  rights  of  those  who  are  not 
parties,  yet  it  is  a  binding  law  to  those  who  are,  and 
consequently  on  the  appellant.    That  act  was  ob- 
tained with  the  consent  of  the  heirs  of  entail,  and 
particularly  the  appellant,  who  had  full  opportunity 
to  inform  himself  as  to  the  reality  of  the  debts  now 
impugned.    These  heirs  of  entail  received  a  valuable 
consideration  for  their  concurrence;  and  are  there- 
fore now  barred  from  opening  up  the  question. 
After  hearing  counsel,  it  was 
Ordei-ed  and  adjudged^  that  the  interlocutors  com- 
plained  of  be^  and  (lie  same  are  hereby^  revers- 
ed; a7id  that  the  interlocutor  of  the  Lord  Or- 
dinary  of  the  20<A  January  1747  be^  and  the 
same  is  lierehy^  affirmed.      And  it    is  further 
oi'dercd  that  the  Court  of  Session  do  proceed 
thereupon  according  to  justice^  and  the  9*ules  of 
that  Courts  without  prejudice  to  any  question  that 
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may  hereafter  arise  concerning  the  relief  to  which  > 
the  appellant  may  he  entitled^  against  what  per- 
sons or  subjects  stich  relief  (if  any)  ought  to  be 
contended. 

For  the  Appellant,  W.  Murray,  Ale^.^Forrester. 
For  the  Respondent,  A.  Hume  Campbell,  C.  Yorke. 

Note. — "  The  Lord  Chancellor  in  deHyering  his  opinion  expres- 
sed a  good  deal  of  indignation  at  the  fraudulent  means  of  obtain- 
ing the  act;  and  said  that  he  never  would  have  consented  to  such 
private  acts,  had  he  ever  entertained  a  notion  that  they  would 
be  used  to  cover  frauds." — Karnes'  Die,  p.  7445. 


1764. 


STIRLING 

V, 
CAMBRON. 


[M.  2439.] 


John  Stirling  of  Herbertshire,  in  the  ) 

County  of  Stirling,  Esq.,         -         \  ^i??^^^«^^- 

Archibald  Campbell,  younger  of  )  „         _ 
Succoth,  Esq..      -        -        -         \Ji^^<^i- 

House  of  Lords,  2d  April  1754. 

Wadsbt. — Proper  and  improper  Wadset,  difference  between  them 
in  law,  and  also  as  a  title  for  yotiog. 

Captain  Campbell  claimed  to  vote  as  one  of  the  No.  107. 
freeholders  of  the  county  of  Stirling,  under  a  title 
which  was  objected  to  as  insufficient.  This  title  was  a 
wadset  entered  into  by  William  Stirling  and  his  ances- 
tor whereby,  in  consideration  of  the  sum  of  L.82,  the 
former  sold  and  disponed  to  the  respondent's  ances- 
tor, the  lands  of  Gunnershaw  and  others  within  the 
county  of  Stirling  for  twenty-one  years,  redeemable 
thereafter.  Upon  this  he  was  infeft  in  the  lands  so 
disponed,  consisting  partly  of  property  and  partly 
superiority. 
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^^^^'  The  appellant  objected,  that  the  respondent's  wad- 

"'"J-;''^  set  being  an  improper  one,  and  not  a  proper  wadset. 
CAMPBKLL  which  alone  gave  a  freehold  qualification,  contended, 
that  he  had  no  right  to  be  placed  on  the  roll  of  free- 
holders: that  contracts  of  wadsets  were  of  two  kinds, 
proper  and  improper.  The  proper  wadset  is  that 
by  which  the  disponee  takes  possession  of  the  lands 
for  the  use  of  the  money,  and  is  not  accountable  for 
the  rents,  but  retains  them  for  payment  of  his  inte- 
rest, and  takes  the  hazard  of  them  in  all  events;  or 
as  it  is  expressed  in  the  Act  of  Parliament  1661  e. 
62, ''  where  the  creditor  wadsetter  hath  the  hazard 
"  of  fruits,  tenants,  war,  and  others.''  The  improper 
is  that  wadset  whereby  the  wadsetter  is  liable  to  ac- 
count for  the  rents,  and  to  impute  the  surplus,  over 
paying  the  interest  of  the  debt,  in  extinction  pro 
tanto  of  the  principal  sum.  The  former,  therefore, 
is  a  right  of  property,  the  latter  a  mere  right  in  se- 
curity,  and  so  ineffectual  to  give  a  right  to  vote. 

The  Court  of  Freeholders  having  dismissed  the  re- 
spondent's claim,  he  brought  a  petition  and  com- 
plaint to  the  Court,  complaining  of  that  sentence. 
Jan.  10,  The  Court  pronounced  this  interlocutor: — "  Find 
"  that  the  complainer's  right  is  a  proper  wadset,  and 
•  "  the  lands  therein  mentioned  are  properly  convey- 
"  ed,  as  well  those  whereof  the  feu-rights  of  the 
"  vassals  were  excepted,  as  those  whereof  the  pro- 
"  perty  was  conveyed?  Find  that  the  lands  were  re- 
''  gularly  divided,  and  the  valuation  of  the  half  there- 
"  of  made  in  the  year  1740,  and  was  confirmed  by  a 
"  subsequent  meeting  of  the  Commissioners  of  Sup- 
"  ply  in  the  year  1753,  and  therefore  repel  the 
"  objections  to  the  complainer's  title  as  to  these 
"  points. 

Against  this  interlocutor  the  present  appeal  was 
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brought  by  the  appellant,  the  party  objecting  to  the      ^754. 
respondent's  title.  swwjng 

Pleaded  for  tlie  Appellant: — The  greatest  part  of  campbbll. 
this  wadset  consists  of  feu-duties;  and  the  Act  1681 
gives  the  right  of  voting  only  to  proper  wadsets  of 
lands.  The  difference  between  proper  and  improper 
wadsets  is,  that  the  person  in  right  of  a  proper  wad- 
set takes  the  whole  profits  to  his  own  use,  without 
any  kind  of  account.  In  other  words,  the  use  of  the 
land  for  the  use  of  the  money.  During  the  subsis- 
tence of  the  wadset,  he  is  absolute  owner  imtil  the 
redemption  agreed  on  take  place,  upon  repayment 
of  the  money.  Whereas  the  improper  wadsetter 
receives  indeed  the  profits,  but  is  accountable  for 
the  surplus  beyond  what  pays  his  interest;  and  such 
surplus  goes  pro  tanto,  in  extinction  of  principal. 
His  estate,  therefore,  is  not  absolute  or  certain,  and 
the  act  1681  confines  the  right  of  voting  to  a  proper 
wadsetter,  which  the  respondent  is  not,  upon  the 
principle  that  such  wadsetter  is  an  owner,  and  infeft 
in  a  fixed  durable  estate. 

Pleaded  for  the  Respondent: — ^The  respondent's 
title  is  a  proper  wadset,  as  he  has  taken  the  rents  of 
lands  for  the  use  of  the  money,  which  is  the  proper 
characteristic  of  a  proper  wadset  He  has  no  de- 
mand of  interest  from  the  debtor,  and  he  is  liable  to 
every  hazard  of  diminution  of  the  fruits  by  tenants, 
war,  and  troubles  which,  according  to  the  Act  1661, 
constitute  a  proper  wadset.  What  constitutes  an 
improper  wadset  is  where  the  creditor  has  his  inte- 
rest secured  to  him  by  his  debtor,  whatever  should 
befal  of  the  rents.  The  creditor  may  agree  to  pay 
public  burdens — may  reserve  to  himself  any  parti- 
cular casualty,  yet  those  stipulations  do  not  alter  the 
essential  nature  of  the  improper  wadset,  and  convert 
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1765      it  into  a  proper  one;  nor  does  it  make  any  difference 
iiisMAJKSTY'stjja^t  the  wadset  is  part  over  feu-duties,  and  not  en- 

ADVOCATE         .  * 

9.        tirely  of  lands. 
UKQUHART.       ^^^j.  jj^^j^g  couusel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed^ 
and  that  the  interlocutor  complained  of  be^  and 
the  same  is  herd)y  affirmed. 

For  the  Appellant,  A.  Hume  Campbell,  AL  Forre*- 

ter. 

For  the^  Respondent,  Wm.  GranU  W.  Murray. 


His  Majesty's  Advocate,    -        -        Appellant. 
William  Urquhart  of  Meldrum,  Esq.,  ItespondefU. 

House  of  Lords,  6th  February,  1755. 

DscnsB  OF  Salb. — Patronage. — ^Tbstino  CiiAuss — SAsnn. 
— 1^^.  A  decree  of  sale  does  not  cut  off  the  right  of  or  ezdiide 
parties  not  called  in  the  ranking  and  sale;  and  the  Act  1605 
does  not  protect  a  purchaser  in  such  a  case.  2(/.  A  contract 
as  to  patronage  sustained,  though  the  witnesses'  designatioos 
to  the  subscription  of  one  of  the  contracting  parties  were  not 
inserted  in  the  body  of  the  deed.  3(/.  Found  no  objecticm  to 
a  sasine  that  the  notary's  docquet  did  not  mention  the  parti- 
cular symbols  used  in  passing  infeftment,  or  bear  the  notaiy  i 
motto  affixed  to  his  signature,  the  sasine  being  eighty  years  old, 
and  possession  having  followed  upon  it. 

No.  108.  •'■"^  respondent  believing  that  under  the  titles  of 
his  estate  of  Cromarty,  purchased  at  a  judicial  sale, 
he  had  good  right  to  the  patronage  of  the  church  of 
Cromarty,  on  the  occasion  of  a  vacancy  occurring 
presented  a  minister  to  the  vacant  benefice.  But 
his  Majesty's  Advocate  for  his  Majesty's  interest  hav- 
ing disputed  this  claim,  and  stated  the  Crown's  pre- 
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ferable  right  before  the  Presbytery,  the  Presbytery  ^766. 
rejected  his  presentation,  whereupon  the  present  ac-  ^^  >«ajb8ty  s 
tion  was  raised  by  the  respondent.  His  summons  v. 
set  forth  that  the  Crown  had  in  1588  given  the  pa-  ^*^^"^*'' 
tronage  by  grant  to  William  Keith  of  Delny,  who 
disponed  it  to  Sir  Robert  Innes,  from  whom  the  es- 
tate of  Delny  and  patronage  of  the  parish  of  Cro- 
marty were  purchased  by  Sir  George  Mackenzie  in 
1656;  and  from  him  and  his  creditors  these  were 
purchased  by  the  respondent  conform  to  decree  of 
sale,  which  decree  he  contended  must  be  held  to  ex- 
clude the  Crown's  right.  In  defence  it  was  stated, 
1^^,  That  the  Crown  had  not  been  called  to  or  made 
a  party  to  the  ranking  and  sale,  and  therefore  was 
not  bound  by  it.  2(f,  That  the  Crown  came  in  place 
of  the  Bishop  of  Boss,  who  was  patron  before  the  abo- 
lition of  episcopacy;  and  it  was  admitted  as  stated 
above,  that  the  Crown  had,  when  patronage  fell  into  its 
hands  at  the  Reformation,  executed  the  grant  in  fa- 
vour of  Keith  in  1588,  but  patronage  being  again 
restored  in  1606,  the  Bishop  of  Ross,  to  whom  it 
originally  belonged  before  the  Reformation,  having 
claimed  the  same,  an  agreement  was  come  to  in 
1636  with  Sir  Robert  Innes  their  possessor,  to  which 
the  Crown  and  the  Bishop  were  parties,  by  which 
the  Bishop  was  to  have  back  the  patronage  of  the 
church.  Accordingly  the  Bishop  received  back  his 
patronage  of  the  parish  of  Cromarty,  and  in  his  per- 
son it  stood  vested  at  the  final  abolition  of  episco- 
pacy in  1641,  when  it  again  reverted  to  the  Crown. 
In  answer  it  was  maintained  by  the  respondent  that 
the  Crown's  title  was  objectionable  in  many  respects. 
In  particular,  the  agreement  founded  on,  whereby 
the  Bishop,  after  the  restoration,  got  back  the  patron- 
age, was  null  and  void,  in  consequence  of  the  wit- 
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1755.      nesses  to  Sir  Robert  Innes'  subscription  not  being 


HI8.MAJE8TY  8  designcd  in  the  testing  clause. 

ADVOCATB  ^  .11  X  •  i 

V.  The  testing  clause  ran  thus : — *'  In  witness  where- 

uRQUHART.  u  ^f  ^u  thc  sald  thrcc  parties  have  subscribed  thir 

"  presents.    Whilks  are  written  by  John  Dick,  servi- 

"  tor  to  John  Gilmour,  Writer  to  his  Majesty's  signet^ 

"  day,  place,  and  year  of  (Jod  above  written :  Before 

"  these  witnesses, and  John  Earl  rf 

''  Traquhair,  High  Treasurer  of  Scotland,  witnesses  to 
*"  the  signature  of  his  Majesty,  the  said  sixteenth  day 
•*  of  May.  And  before  Walter  Hay,  Advocate,  and 
''  Peter Bayne,  witnesses  to  the  subscription  of  thesaid 
"  John,  Bishop  of  Ross.  And  before  John  Innes,  Mr 
''  William  Innes,  and  Alexander  Livingstone,  witnes- 
''  ses  to  the  subscription  of  the  said  Robert  Innes  of 
"  that  ilk.    At  the     day  of         the  year  of 

"  God  1636."* 

The  witnesses  to  Sir  Robert  Innes'  signature 
signed  thus:- 

John  Innes,  Witness  to  Sir  Robert  Innes  of  that 
ilk  his  subscription. 

Mr  William  Innes,  Witness  to  the  samen. 

Alexander  Livingstone,  Witness  to  the  samen. 

The  contract  was  signed  by  nine  officers  of  state 
for  his  Majesty,  and  correctly  signed  and  tested  by 
the  Bishop  of  Ross.  The  objection  applied  only  to 
the  other  contracting  party,  Sir  Robert  Innes. 

It  was  also  objected  that  the  instrument  of  sasine 
which  followed  on  this  contract  in  favour  of  the 
Bishop  of  Ross  was  null  and  void,  in  respect  the 
particular  symbols  used  in  infefting  in  a  patronage, 
namely,  the  psalm-book  and  keys  of  the  church,  were 
not  used  on  this  occasion,  and  also  that  the  sasine 

*  Where  the  blanks  appear,  the  writing,  from  age,  was  worn 
away. 
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wanted  the   seal,  and  motto   of  the   notary  whn      ^7fifi. 
passed  it.  hw  majesty's 

The  Court  after  full  argiunent  "  sustained  the  ob-  »• 
**  jection,  that  the  witnesses'  designations  are  not  in- 
"  sert  in  the  body  of  the  contract  1636;  but  find  ^ 
**  that  the  same  may  be  supplied  by  condescending 
''  on  the  designations,  and  instructing  the  same.  And 
''  find  that  Sir  Robert  Innes  could  not  be  completely 
'*  denuded  of  the  patronage  in  question  in  favour  of 
"  the  Bishop,  without  sasine  following  in  the  person 
''  of  the  Bishop.  And  repelled  the  objection  to  the 
Bishop  of  Ross's  sasine,  that  the  same  does  not 
mention  the  special  symbols  delivered  at  taking 
**  infeftment,  in  respect  that  the  sasine  bears,  that 
**  the  usual  solemnities  in  the  like  case  were  duly 
observed.  As  also  repelled  the  objection,  that  the 
record  of  the  said  sasine  does  not  contain  the  sign 
and  mark  used  by  the  notary  who  attests  it.  And 
"  they  also  repelled  the  objection,  that  the  precept 
''  under  the  quarter  seal  on  which  the  sasine  pro- 
•'  ceeded,  is  not  produced:  And  lastly,  they  repelled 
*'  the  allegiance  founded  on  the  Act  of  Parliament 
^*  1695;  and  find  that  the  right  of  the  Crown  is  not 
"  barred  by  the  decreet  of  sale." 

On  reclaiming  petition,  the  Lords  '^  sustained  the  Dec  is, 
*^  objection  that  the  witnesses'  designations  are  not 
"  insert  in  the  body  of  the  extract  1636,"  &c. 

Against  these  interlocutors,  in  so  &r  as  they  sus- 
tain the  objection  that  the  witnesses'  designations  are 
not  insert  in  the  body  of  the  contract  1636,  the  pre- 
sent appeal  was  brought  by  his  Majesty's  Advocate, 
and  a  cross  appeal  by  the  respondent  as  to  the  ob- 
jections repelled  stated  to  the  sasine,  and  also  to 
those  founded  on  the  decree  of  sale. 
Pleaded  for  the  Appelant: — 1.  At  the  time  the  con- 
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=  tract  in  question  was  executed,  neither  the  common 

HIS  majesty's  ,  *-  ,  i»   o  1  1  .11 

ADYocATs  law  nor  the  statute  law  of  Scotland,  required  that 
uwiimABT.  *^®  designations  of  the  witnesses  should  be  inserted 
in  the  body  of  the  deed.  The  Act  of  Parliament 
1 679  does  not  apply,  because  that  act  provides  for 
the  special  case  of  parties  executing  deeds  who  can- 
not write,  and  orders  two  notaries  before  four  wit- 
nesses to  sign  them  for  him  with  the  view  of  prevent- 
ing fraud:  That  the  real  meaning  and  intent  of  that 
act  was  thus  special  in  its  nature,  no  one  doubts. 
When  a  recent  deed  lies  under  suspicious  circum- 
stances of  having  been  forged,  or  fraudulently  ob- 
tained, the  court,  in  their  discretion,  might  order  the 
witnesses  to  be  designed;  but  in  the  case  of  this  deed 
there  can  be  no  suspicion,  because  the  high  rank  of 
the  parties,  and  the  immediate  publication  of  it  in 
so  many  records,  exclude  aU  idea  of  fraud.  The 
length  of  time,  too,  makes  a  condescendenceof  their 
designations  impossible.  Looking,  therefore,  to  the 
statute  1679,  and  seeing  that  it  requires  only  the 
designation  of  the  witnesses  to  deeds  subscribed  by 
notaries,  where  the  parties  themselves  cannot  write, 
and  also  seeing  that  the  present  law  of  requiring  the 
designation  of  the  witnesses  was  not  introduced  until 
1681,  long  after  the  date  of  this  contract,  the  ob- 
jection to  it  on  that  ground  ought  to  be  repelled.  2. 
In  regard  to  the  cross  appeal,  there  are  no  fixed  sym- 
bols of  infeftments  for  patronages,  and  it  is  sufficient 
that  the  Bishop  of  Ross'  sasine  bears,  that  the  usual 
solemnities  in  like  cases  were  observed,  which  neces- 
sarily supposes  that  the  correct  symbols  were  used. 
3.  And  as  to  the  notary's  attestation,  it  is  suffi- 
cient that  it  contains  at  full  length  the  notary's  sub- 
scription and  attestation;  and  it  was  no  objection 
to  the  sasine,  that  his  motto  and  cypher  are  not 
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copied  into  the  record,  as  there  is  no  law  requiring     ^'^^^' 
such  to  be  done,  and  no  invariable  practice  on  the^^"*^'"®"'* 

^  *^  ADVOCATE 

subject.  4.  As  to  the  decree  of  sale,  the  Act  1695  v. 
has  nothing  to  do  in  the  present  case.  That  act  se-  ^"^'^^^^'*'- 
cures  to  purchasers  of  bankrupt  estates  every  right 
which  the  bankrupt  or  his  creditors  had ;  but  the 
appellant  is  not  a  creditor.  The  act  never  meant  to 
protect  such  sales  against  the  right  of  third  parties, 
not  called  as  parties  to  the  sale,  and  whose  estates 
had  been  erroneously  disponed  by  the  decree  of  sale. 
The  present  patronage  belonged  to  his  Majesty,  and 
not  to  Sir  George  Mackenzie,  the  bankrupt,  at  the 
date  of  the  decreet  of  sale,  and  so  could  not  be  car- 
ried off  by  it. 

Pleaded  for  the  Respondent: — \st^  The  law  of  Scot- 
land requires  to  the  execution  of  all  deeds  that  the 
names  and  designations  of  the  witnesses  be  inserted 
in  the  body  of  the  deed.  The  Act  1579,  although 
apparently  applying  to  those  cases  only  where  writs 
are  subscribed  by  the  aid  of  notaries,  has  been  con- 
strued by  several  decisions,  to  refer  to  all  other 
deeds;  but,  at  same  time,  contrary  to  the  spirit 
and  intendment  of  that  act,  a  rule  had  crept  into 
practice,  of  allowing  the  designations  to  be  supplied 
by  condescendence.  The  latter  rule  was  expressly 
abolished  by  the  statute  1681,  which  also  enacted 
that  in  all  deeds  of  whatever  nature,  whether  sub- 
scribed by  the  parties  themselves,  or  for  them,  by 
the  aid  of  notaries,  that  the  designations  of  the  wit- 
nesses must  be  insert  in  the  deed,  consequently  that 
tiie  contract  in  question  is  null  and  void,  without  the 
designations  of  the  witnesses  to  one  of  the  subscribing 
parties  thereto.  2^/,  As  to  the  respondent's  cross 
appeal,  it  is  evident  in  law,  that  the  symbols  in  giving 
sasine  are  essential.     Here  none  are  mentioned,  and 
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^7gfi'     the  usual  symbols  of  patronage,  being  a  psalm-book 
or  the  keys  of  the  church,  these  not  having  been  used, 
V.        the  sasine  is  thereby  rendered  null.    3e/,  Further,  ac- 
URQUHART.  ^y^jjjg  ^  ^jjg  i^^  Qf  Scotland  every  notary  is  bound, 

m  passing  infeftment,  to  use  a  certain  motto  or  sign 
added  to  his  subscription,  the  object  being  thereby 
to  impose  a  check  against  forgery  and  fraud;  and  in 
this  case  the  notary  not  having  used  such,  the  same  is 
null  and  void.  4M,  If  the  purchasers  at  judicial  sales 
were  to  have  their  purchases  evicted  from  them,  on 
latent  deeds  of  the  bankrupt,  or  those  from  whom 
he  derives  right,  it  would  entirely  destroy  the  &itli 
and  credit  due  to  such  sales,  which  are  esteemed  the 
best  security  in  Scotland.  By  the  words  of  the  Act 
1695  the  purchaser  is  for  ever  exonered,  and  the 
lands  purchased  disburdened  of  the  debts  and  deeds 
of  the  predecessor  of  the  bankrupt,  from  whom  he 
derives  right.  According  to  the  plain  intention  of 
the  Act,  they  ought  to  be  disburdened  of  the  debts 
and  deeds  of  the  author,  or  first  donor,  from  whom 
the  bankrupt  derives  right;  for  the  mischief  to  the 
purchaser  is  the  same,  whether  the  estate  be  evicted 
by  the  deeds  of  the  one  or  the  other.  Besides,  be 
ought  to  have  appeared  in  the  sale,  by  the  forms  of 
which  all  parties  concerned  are  apprised;  and  he  is 
not  in  bona  fide  to  say  that  he  was  not  a  party  to  the 
ranking  and  sale. 

After  hearing  counsel,  it  was 
Declared  that  the  want  of  the  designation  of  the  tmt' 
nesses  to  the  subscription  of  Sir  Robert  Innes  in 
the  contract  of  1636  is  suppUabk,  and  is  sujfr 
dentil/  suppliedy  in  the  present  case^  by  the  sub- 
scription of  the  other  parties  appearing  to  haue 
signed  that  contract^  the  length  of  time,  and  other 
adminicles,  proved  in  the  cause,  unthout  any  conde- 
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scendence.  And  it  is  therefore  ordered  and  adjudged      ^755. 
that  the  said  interlocutor  of  the  28th  July  1753  "is  majesty's 

.  "^  Cr  ^       ADVOCATE 

and  the  interlocutor  of  18th  December  following^  v, 
adhering  thereto^  in  so  far  as  they  sustain  the  ob-  ^^^^^^^'^' 
jection^  That  the  witnesses^  designations  are  not 
inserted  in  the  body  of  the  contract  of  1636,  and 
require  any  condescendence^  be,  and  the  same  are 
hereby y  reversed;  and  that  the  said  objection  of 
the  want  of  designation  of  the  said  witnesses  be 
repelled.  And  it  is  further  ordered  and  adjudged 
that  the  said  cross  appeal  be^  and  is  hereby,  dis- 
missed this  House,  and  so  much  of  the  said  inter- 
locutor of  the  28th  of  July  1753  as  is  therein  com- 
plained of  be,  and  the  same  is  hereby,  affirmed" 

For  the  Appellant,  W.  Murray,  R.  Dimdas. 
For  the  Respondent,  A .  Hume  Campbell,  C.  Yorke. 

Note. — In  the  Court  of  Session  the' judges  said,  That  of  necessity 
the  witnesses  must  be  designed.  Therefore  lapse  of  time  won't 
free  from  nullity.  In  regard  to  non-use  of  the  proper  symbols  and  • 
the  notary's  motto,  they  repelled  these  objections,  the  sasine  being 
eighty  years  old,  possession  had  upon  it,  and  the  practice  as  to 
these  solemnities  at  the  time  not  being  uniform. — M.S.  on  Sess. 
Papers. 

Lord  Karnes  observes,  Dec.  p.  80 : — '<  It  appears  to  me  a  very 
clear  point,  that,  before  the  Act  1681,  it  was  not  a  necessary  sol- 
emnity in  an  obligation  subscribed  by  the  granter,  that  the  wit- 
nesses should  be  designed,  or  so  much  as  be  mentioned.  By  the 
common  law,  sealing  was  sufficient  The  Act  1 540  made  the  sub- 
scription of  the  party  essential,  without  any  other  form  than  that 
the  subscription  should  be  in  presence  of  witnesses.  It  was  not 
even  made  necessary  that  the  witnesses  should  be  named.  The 
Act  1579  relates  only  to  deeds  subscribed  by  notaries  in  place 
of  the  party.  This  is  an  extraordinary  power,  and  the  legisla- 
ture justly  thought  that  it  required  extraordinary  checks.  A 
deed  subscribed  by  the  party  himself  is  in  a  very  different  case. 
Originally  sealing  was  thought  sufficient;  the  subscription  of 
the  party  was  made  necessary  no  earlier  than  1540;  and  in  the 

2q 


V, 
THOMSON. 
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^7^^'        1579  the  subscription  of  the  partj  was  in  ail  appearance  leck- 

MURRAY     oned  of  itself  a  sufficient  security  against  forgery,  without  any 

other  check.      Therefore  neither  the  words,  nor  spirit  of  this 

statute,  comprehend  those  who  are  witnesses  to  the  subscripdon 

of  the  party  himself." 

In  this  case  the  general  question  of  the  effect  of  a  decree  of 
sale  obtained  by  a  purchaser,  at  a  judicial  sale,  againat  the  right 
of  a  person  not  called  in  the  sale,  was  debated,  and  decided  to 
be  ineffectual  as  a  bar  to  that  person's  right 

This  part  of  the  case  is  founded  on  by  Erskine,  B.  IL  tit  12, 
§  63. — Adopted  by  Professor  Bell,  2  Comm'  p.  321,  and  recog- 
nised in  the  case  of  Middlemore,  5th  March  1811,  Foe.  Coll. 


[M.  7873.] 

James  Murray,  Esq.,  Receiver-Ge-  \ 

neral  of  the  Customs  in  Scotland,  V  Appellants. 
and  his  Majesty's  Advocate,       ) 

Andrew  Thomson  and  Others,  Cre-  }  ^         .  . 
ditors  and  Adjudgers,      -    -    -      )       ^ 

House  of  Lords,  24<A  February  1755. 

Cbown*8  PBBBOOATiyB. — Crown  has  no  preference  for  reTenve 
deht  oTer  real  estate — its  preference  only  extends  OTer  more* 
ahle  estate  in  Scotland. 

• 

No.  109.  John  Burnet  was  owing  His  Majesty's  Customs 
L.2616,  being  the  duties  on  tobacco  imported  by 
him.  A  writ  of  extent  was  issued  and  certain  sums 
recovered  against  his  personal  estate,  by  which  the 
debt  was  reduced  to  L.1578,  13s.  5d.  sterling.  For 
this  debt  the  Crown  adjudged  his  real  estate,  and 
was  infeft ;  and  within  a  year  and  day  of  that  adju- 
dication, the  respondents,  also  creditors  of  Burnet, 
adjudged  in  like  manner  his  real  estate.  The  ques- 
tion was,  whether  the  Crown  had  a  preferable  right 
over  the  real  estate  to  the  other  adjudging  creditors. 
The  adjudging  creditors,  subsequent  to  that  of  the 
Crown,  maintained,  that  the  Crown  had  no  prefer- 
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ence  by  law  over  other  creditors  in  real  estate,  but      ^765. 


only  over  the  moveable  estate;  and  that  by  vir-    ^^^^^^ 
tue  of  the  Act  I66I9  all  apprisings  within  a  year  and   Thomson. 
day  of  the  first  effectual  apprising,  were  entitled  to 
rank  pari  passu.    To  which  it  was  answered,  that  by 
the  prerogative  of  the  Crown,  as  established  by  law, 
theKing'sinterestwas  preferable  to  all  other  creditors. 
The  Lords,  on  report  of  the  Lord  Ordinary  of  this 
date,  pronounced  this  interlocutor: — "Find  that  be- Nov.  17, 
"  fore  the  union  of  the  kingdoms  of  England  and 
Scotland,  the  king,  by  the  laws  of  Scotland,  was 
entitled  to  no  preference  for  revenue  debts  upon 
"  the  real  land  estates  of  his  subjects,  but  according 
"  to  his  diligence;  and  find,  that  by  the  Act  6  Anne, 
"  the  laws  of  Scotland,  as  to  real  estate,  are  saved, 
''  and  declared  to  hold  place  and  be  observed;  and 
therefore,  find  his  Majesty  preferable  only  pari 
passu  with  the  adjudgers  within  year  and  day  of 
his  adjudication,  and  prefer  him  and  them  pari 
passu  accordingly." 
The  Crown  reclaimed,  but  the  Court  adhered.       J«iy  18, 
Against  these  interlocutors  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant: — ^By  the  law  of  Scot- 
land the  king  is  always  preferable  for  his  debt 
over  other  creditors,  especially  in  a  revenue  debt 
falling  under  the  customs  and  excise.  This  prefer- 
ence is  not  confined  to  any  particular  estate,  but  ex- 
tends over  all.  Nor  is  the  Crown's  preference  taken 
away  by  the  6  Anne,  which  provides — "  That  no 
"  debt  or  duty  from  any  of  the  debtors  or  account- 
^'  ants  to  the  Crown  in  Scotland,  shall  affect  or  sub- 
**  ject  any  real  estate  in  Scotland  of  any  such  debt- 
ors or  accountant,  to  the  payment  or  satisfaction 
of  any  such  debt  or  duty,  further  or  otherwise,  or 


4( 
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^^^^'  ''  in  any  other  manner  and  form,  than  such  real  es- 
MUERAy  ,4  ^^  jj^^y^  ^^  ought  to  be  subject,  or  liable  thereto, 
THOMSON.  «<  by  the  law  of  Scotland."  This  clause  does  not  cut 
oflF  the  Crown's  preference  for  revenue  debt  over 
real  estate  in  Scotland.  It  provides  that  the  king^s 
prerogative  is  to  extend  no  further  than  it  may  or 
ought  to  be  extended  by  the  law  of  Scotland;  but  as 
the  law  of  Scotland  cannot  limit  the  king^s  prero- 
gative, his  preference  attaches  on  real  estate  as  well 
as  personal. 

Pleaded  for  the  Respondent: — ^By  the  Act  1661, 
all  creditors  obtaining  decrees  of  adjudication  within 
a  year  and  day  of  the  first  effectual  one,  are  entitled 
to  be  ranked  pari  passu.  This  is  a  statutory  regula- 
lation,  and  the  Articles  of  Union,  and  the  Act 
6  Anne  establishing  the  Court  of  Exchequer  in 
Scotland,  made  no  alteration  of  this  law,  or  any  ex- 
ception to  it  in  favour  of  revenue  debts  due  to  the 
Crown.  On  the  contrary,  in  so  far  as  real  estate 
was  concerned,  and  upon  a  sound  construction  of 
these  acts,  there  is  the  strongest  evidence  for  sup- 
posing that  real  estate  was  excepted.  The  Crown 
has  a  preference  over  the  moveable  estate  before  all 
other  creditors,  but  can  have  none  except  through 
force  of  diligence  on  the  real  estate. 
After  hearing  counsel,  it  was 
Ordered  ajid  adjudged  thai  the  interlocutors  com- 
plained of  be^  and  the  same  are  hereby  affirmed. 

For  Appellants,  W.  Murray,  Bo.  Dundas^  Mich. 
Lloyd. 

For  Respondents,  A.  Hume  Campbell,  S.  Fraser. 

Elchies'  Notes,  p.  16.  ''  We  all  gave  our  opinions  sepaFatim 
on  this  important  question,  and  unanimously  found  that  Munaj 
could  only  he  preferred  pari  passu,  and  agreed  that  a  contrary 
law  would  make  a  terrible  convulsion  in  our  land  rights.'* 
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1756. 


[M.  2661.]  uiIl" 

V. 
OEJlNT. 


Edward  Hill  and  Catherine  Cart- 
wright,  his  wife;  Mrs  Mary  Bur- 
roughs, Widow  of  Colonel  Bur-      .      ,,    , 
,         jT^  ^  \  Appellants. 

rOUghs,andFRANCESCARTWRIGHT,  '       ^^ 

&:e.,  residing  in  England,  and  J. 
Hamilton,  W.S.,  their  Attorney, 

Sir  Archibald  Grant,      -        -  Respondent. 

House  of  Lords,  \Sth  Marchy  1755. 

Ck>MPBNSATION.  —  DiSCHAROB. —  FoRSlON  ADMINISTRATOR. — 

CompeDsation  was  pleaded  against  an  heritable  bond.  Held  this 
plea  was  barred  by  mutual  general  discharges  granted  of  even 
date  with  the  bond ;  and  not  competent  to  be  pleaded  against 
the  party  to  whom  the  bond  was  assigned,  although  assigned 
in  security.  Also  held  that  an  English  executrix  is  not  liable 
to  be  called  to  account  in  the  Courts  in  Scotland. 

Sir  Archibald  Grant  being  indebted  to  Lieut.-  No.  110, 
Colonel  Burroughs  in  the  sum  of  L.3810,  granted  an 
heritable  bond  for  the  sum  of  L.2000,  payable  five 
.years  thereafter.  This  bond  was  granted  as  the  re- 
sult of  an  adjustment  between  them  of  mutual  claims 
against  each  other,  and  of  even  date  therewith  a  dis- 
charge was  granted,  referring  to  the  debt  of  L.3810, 
and  to  this  bond  as  having  been  granted  in  full  satis- 
faction of  this  balance,  and  both  parties  mutually 
discharged  each  other.    This  bond  for  L.2000  was  # 

assigned  by  Colonel  Burroughs  to  his  father-in-law, 
Cartwright,  who  died,  leaving  the  appellants,  his 
daughters,  Catherine,  Mary  (Colonel  Burroughs' 
wife),  and  Frances,  his  only  children  and  heirs. 

Colonel  Burroughs,  the  cedent,  died  in  October 
1742. 

The  three  daughters  raised  action  for  payment 
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^*^^^'  of  this  bond.  In  defence,  it  was  pleaded.  That  the 
^^Z'  bond  was  not  assigned  by  Colonel  Burroughs  to 
GRANT.  Cartwright,  his  father-in-law,  for  an  onerous  cause, 
but  merely  to  enable  him  to  raise  a  fund  of  credit, 
or  at  most  was  merely  in  security  of  a  sum  provided 
to  his  daughter,  the  Colonel's  wife,  by  marriage- 
contract  with  her.  That  this  provision,  if  due  to  them 
as  a  debt,  was  partly  satisfied  by  Cartwright's  exe- 
cution upon  a  judgment  obtained,  and  partly  by  Mrs 
Burroughs'  intromissions  with  the  Colonel's  effects, 
for  which  she  was  liable  to  account.  Yet,  assuming 
the  assignation  to  be  onerous,  still  the  debt  was  ex- 
tinguished by  compensation  by  debts  which  the  re- 
spondent had  paid  for  Colonel  Burroughs,  the  cedent. 
Being  concerned  in  several  contracts  and  leases  of 
mines  and  woods  along  with  the  Colonel,  the  re- 
spondent had  made  considerable  advances  for  him 
beyond  his  proportion.  To  this  defence  it  was  an- 
swered. That  the  assignment  of  the  bond  by  Colonel 
Burroughs  to  Cartwright  was  purely  onerous,  beingm 
implement  of  his  wife's  marriage-contract  provisions: 
That  no  part  of  the  debt  was  paid:  That  L.1607, 12s. 
9d.  had  been  recovered  by  execution  on  Burroughs' 
effects,  but  this  had  been  applied  to  the  discharge  of 
his  other  debts.  And  as  to  the  account  of  Burroughs' 
effects  come  into  the  appellant  Mary's  hands,  she 
maintained  that  she  was  not  liable  to  account  for 
t  them  in  Scotland,  she  being  an  English  executrix 

under  the  English  will  of  her  husband,  proved  in  the 
Prerogative  Court  of  Canterbury;  and  as  to  the 
plea  of  compensation,  there  were  no  grounds  even 
for  pleading  it  against  the  cedent,  far  less  against 
the  assignee,  because  the  whole  of  the  counter  claims 
referred  to  were  included  in  the  mutual  discharges 
granted  of  even  date  with  the  bond. 
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The  Court  of  this  date,  inter  alioy   "found  that     ^755. 
"  the    pursuer,    Mrs    Burroughs,    who    adminis-      ^^ 
"  trate  the   effects   of  the  deceased  Colonel   Bur-     grant. 
"  roughs,  her  husband,  in  England,  is  not  bound  to'^'*^^^'^^^^* 
'^  account  here  for  her  intromissions  in  virtue   of 
**  that  administration." 

On  reclaiming  petition  on  the  whole  points,  the 
Lords  afterwards  "found  it  competent  to  the  said  de- July  11,17^4. 
fender  Sir  Archibald  Grant,  notwithstanding  the 
mutual  general  discharge,  dated  26th  September 
"  1733,  of  all  demands  preceding  that  date,  to  plead 
"  retention  on  account  of  debts  arising  from  copart- 
"  neries,  though  contracted  prior  to  the  said  26th  of 
"  September  1733.  2d,  Found  that  there  is  suffi- 
cient evidence  that  the  bond  pursued  on  was  con- 
veyed to  the  deceased  Mr  Henry  Cartwright  for 
"  security  and  in  implement  of  the  marriage  articles, 
settling  the  sum  of  L.3000  sterling  upon  Mr  Bur- 
roughs for  life,  and  after  his  death  toMrsBurroughs 
"  for  life,  and  after  both  their  deaths  to  the  children  of 
'^  the  marriage;  and  failing  issue  of  the  marriage,  to 
"  the  survivor,  their  executors,  and  administrators. 
"  3(/,  Found  that  there  is  no  sufficient  evidence  that 
'*  the  sum  covenanted  by  the  marriage  articles  was 
"  satisfied,  in  whole  or  in  part,  by  Cartwright's  intro- 
"  missions  with  Burroughs'  effects,  further  than  to 
"  the  extent  of  L.1040  sterling  applied  to  the  pur- 
^  chase  of  L.IOOO  capital  South-Sea  stock.  4^,  And 
"  found  it  competent  to  the  defendant  to  plead  com- 
"  pensation  against  the  bond  pursued  on  to  the  eadent 
"  of  the  anmidl  rents  during  Mr  Burroughs'  life.  6<A, 
"  But  found  it  not  competent  to  the  defender  to 
plead  retention  on  account  of  Mrs  Burroughs  be- 
ing administrator  of  her  husband's  effects  in  Eng- 
"  land,  and  of  the  defender's  counter-action  against 
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^755.       «  her  before  this  Court  for  recovery  or  aUowance  of 


HOI*  4( 

V. 


his  claims  against  her  deceased  husband;  and  re- 
oRAifT.     **  mitted  to  the  Lord  Ordinary  to  proceed  accord- 
"  ingly." 
Nov.  1754.       Another  reclaiming  petition  was  presented  but 
refused. 

Against  the  interlocutor  of  24th  July  1752,  so  &r 
as  it  finds  compensation  pleadable  as  regards  the 
annual  rent  that  fell  due  during  Mr  Burroughs'  life, 
and  also  against  the  interlocutor  of  11th  July  1754^ 
except  that  part  of  the  same  which  found  the  respon- 
dent not  entitled  to  plead  compensation  on  account 
of  Mrs  Burroughs'  intromissions  with  Colonel  Bur- 
roughs' effects  in  England,  an  appeal  was  broij^t 
The  respondent  also  presented  a  cross-appeal  against 
such  parts  of  the  interlocutor  as  were  against  him, 
and  in  particular  the  interlocutor  of  24th  July  1752, 
and  against  2d,  3d,  and  5th  articles  of  the  interlo- 
cutor of  11th  July  1754. 

Pleaded  for  the  Appellants: — The  mutual  general 
discharges  executed  and  signed  by  the  parties,  of 
even  date  with  the  bond  in  question,  totally  bars  ail 
claims  of  compensation  or  retention,  and  proves  that 
all  such  claims  existing  prior  to  that  date,  were  there- 
by discharged  and  extinguished.  This  discharge  ex- 
pressly releases  ''  all  demands"  against  each  other 
preceding  that  date,  and  it  is  now  incompetent  for 
the  respondent  to  bring  forward  these  old  claims 
against  the  bond  now  sued  for.  Besides,  that  bond 
was  assigned  by  Burroughs  to  Cartwright  for  a  valu- 
able consideration;  namely,  the  securing  performance 
of  an  obligation  contained  in  an  ante-nuptial  contract 
of  marriage,  and  having  no  notice  at  this  time  of 
any  counter  claim  affecting  the  bond  assigned,  as 
existing  prior  to  the  assignation,  the  same  is  de- 
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mandable  by  the  appellants  purified  of  all  such  pre-  ^756. 
tended  claims  of  retention  against  Burroughs  the  ^^"' 
cedent,  both  as  to  principal  as  well  as  to  annual  grant 
rent  falling  due  during  Burroughs'  life.  Nor  does 
the  cause  for  which  the  assignation  was  granted,  as 
pleaded  in  the  cross-appeal,  affect  the  validity  there- 
of, or  the  rights  of  parties,  or  the  question  whether 
retention  is  competent  or  not,  because  it  is  clearly 
established  that  thai  cause  was  an  onerous  one; 
namely,  the  securing  to  his  wife  the  marriage-con- 
tract provision,  which  he  had  previously  become 
boimd  to  secure.  And  in  regard  to  the  cross*appeal, 
it  is  quite  clear  in  law,  that  an  English  administra- 
tor cannot  be  called  to  account  for  intromissions  in 
the  Scotch  Courts.  They  have  their  suit  against 
her  in  England  but  not  here. 

Pleaded  for  the  JRespondent: — That  the  mutual 
discharge,  granted  of  even  date  with  the  bond,  did 
not  comprehend,  and  was  not  intended  to  cover,  the 
transactions  between  Ihem  as  joint  partners  in  the 
mines.     These  were  not  then  in  consideration,  and 
not  then  even  known  to  the  parties,  as  the  debts  due 
by  the  concern  were  not  ascertained.     To  make  the 
discharge  therefore  extend  in  these  circumstances  to 
the  mining  concern,  would  be  a  stretch  of  construc- 
tion beyond  what  law  permits.     While  in  regard  to 
the  interest  of  this  bond  falling  due,  and  payable 
during  Colonel  Burroughs'  life,  it  is  quite  evident, 
that  it  was  attachable  by  his,  creditors,  who  could 
plead    retention    against    it,    because    the    assig- 
nation,  looking  to  the  nature  thereof,  could  not 
exclude  retention  to  this  extent.     But,  further,  if 
Colonel  Burroughs'  effects  were  intromitted  with,  it 
is  impossible  to  say  how  much  of  the  marriage  pro- 
vision may  have  otherwise  been  recovered,  so  as  to 
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^7^^'  be  imputed  pro  tanto  of  the  claim,  and  thereby  to 
^l^^  affect  the  onerosity  of  the  assignation.  And  as  there 
oRAi«T.  can  be  no  doubt  Mrs  Mary  Burroughs  is  bound  to 
account  for  the  smns  come  into  her  hands  of  her 
husband's  effects,  and  as  action  is  raised  against  her 
for  that  purpose,  she  was  liable  to  account  for  them; 
and  it  is  no  answer  to  this  to  say,  that  an  Englidi 
administrator  is  not  liable  to  be  sued  in  the  Courts 
of  Scotland.  As  she  sues  in  this  Court,  so  also  ought 
she  to  be  amenable  to  the  jurisdiction  to  which  she 
resorts. 

After  hearing  counsel,  it  was 
Ordered  and  adjudged^  that  so  much  of  the  said  se- 
veral interlocutors  as  is  complained  of  in  and  ly 
the  original  appeal  be^  and  the  same  is  herdnf^  re- 
versed. And  it  is  further  ordered  and  adfudgedj 
that  the  said  cross-appeal  be,  and  is  hereby^  dis- 
missed this  House;  and  that  the  several  interlocu- 
tors,  and  parts  of  interlocutors,  in  and  hy  the  said 
cross-appeal  complained  of  be,  and  the  same  are 
hereby,  affirmed. 

For  Appellants,   W.  Murray,  Al.  Forrester. 

For  the  Respondent,  Robert  Dundas,  A.  Hum 
Campbell. 

Note. — In  giving  judgment^  it  was  obsenred  by  the  Jadges  of 
the  Court  of  Session,  on  the  point  of  international  law : — ''  That 
Mrs  Burroughs  not  only  could  not  be  p  roperl j  discharged  here, 
but  how  could  she  account  here  by  the  law  of  En^nd  ?  How 
could  she  show  here  what  claims  were  against  her  in  England,  or 
what  allowances  she  was  entitled  to  by  the  law  there ;  or  how 
could  she  bring  her  husband's  English  creditors  to  account  here?" 
Upon  this  point,  which  was  made  the  subject  of  the  cross-appeal, 
their  judgment  was  affirmed  in  the  House  of  Lords. — Vide  Fer- 
guson, &c.,  V.  Douglas,  Heron  &  Co.,  House  of  Lords,  11th  No- 
vember 1796.    Appeal  cases. 


CASES  ON  APPEAL  FROM  SCOTLAND.  603 


Sir  James  Cockburn  of  Langton,      -     Appellant.         1755. 
Sir  James  Cockburn  of  that  ilk,      -     Respondent    cockburn 


V. 
COCKBURN. 


House  of  Lords,  2\st  March  1755, 

Public  Office. — Office  of  Chief  Usher  to  the  King  held  to  be 
adjudgable  by  the  creditors  of  the  party  who  held  the  appoint- 
ment, the  same  being  hereditary  and  patrimonial  in  its  nature. 

By  charter  of  King  Robert  II.  the  appellant  ob-  No.  111. 
tained  a  grant  of  the  lands  of  Langton.     Various 
other  charters  followed,  and  one  in  1509  conferred 
on  his  family  the  hereditary  office  of  Chief  Usher  to 
the  King. 

In  1600  the  lands  and  barony  of  Langton  and  of- 
fice of  King's  Usher  were  conveyed  to  Sir  William 
Cockburn  and  the  heirs  male  of  his  body,  &c.  The 
family  getting  afterwards  into  debt.  Sir  James  Cock- 
burn became  liable  for  several  of  those  debts,  in 
consideration  of  which  the  office  was  disponed  to  him 
on  account  of  those  engagements.  At  the  same  time 
other  creditors  adjudged  both  the  estate  of  Langton 
and  the  office  of  Chief  Usher. 

A  ranking  and  sale  was  thereafter  brought  of  the 
estate,  including  the  office,  when  for  his  interest  Sir 
James  Cockburn  appeared  as  disponee,  and  opposed 
the  sale  in  so  far  as  regards  the  office  of  King^s 
Usher.  The  question  was  whether  the  office  of 
Chief  Usher  was  adjudgable.  Of  this  date,  "  on  re-  pec.  14, 1744. 
"  port  of  Lord  Amiston,  the  Lords  find  that  the  of- 
*'  fice  in  question  is  adjudgable,  and  remit  to  the 
"  Lord  Ordinary  accordingly." 

On  reclaiming  petition  the  Lords  adhered  to  their  juiy  23,1747. 
former  interlocutor;  and  of  this  date  the  Lord  Ordi- November  21. 
nary  decerned  accordingly." 
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^^^^-  Against  these   interlocutors  the  present  appeal 

cocKBDRN  y^^  brought. 

cocKBURN.  Pleaded  for  the  Appellant: — Grants  from  the 
Crown  of  offices  and  dignities  attach  to  the  person, 
and  continue  purely  beneficiary,  and  were  not  in- 
tended to  be  the  subject  of  commerce.  That  by  the 
principles  of  the  feudal  law,  which  still  continued  in 
force,  these  could  not  be  alienated  by  the  grantee 
without  the  consent  of  the  Crown.  It  is  also  the 
law  of  Scotland  that  peerages  and  offices  are  not  in 
commerciOy  but  adhere  to  the  person  favoured,  and 
are  of  the  nature  of  a  series  of  life-rents  to  the 
grantee  and  his  descendants. 

Pleaded  by  the  Respondent: — By  the  law  of  Scot- 
land offices  heritable  in  their  nature  have  been  con- 
sidered as  feudal  and  patrimonial  estate;  and  as  such 
might  be  sold,  alienated,  have  been  transferred  m 
dowry,  let  on  lease,  and  are  equally  adjudgable  at 
the  instance  of  bona  fide  creditors,  tin  a  variety  of 
instances  they  have  been  so  adjudged  from  the  pro- 
prietors by  their  creditors  for  payment  of  their 
debts,  and  have  upon  these  titles  been  held  and  en- 
joyed by  the  purchasers.  It  is  in  every  sense  a 
strictly  feudal  and  patrimonial  estate  conferred  on 
the  grantee  and  his  heirs  in  fee  and  heritage;  and  it 
not  uncommonly  has  been  granted  to  heirs  and 
assigns.  All  these  authorities  show  that  the  office  is 
alienable  in  its  nature,  and  so  adjudgable. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed, 
and  that  the  said  interlocutors  therein  complained 
ofbcy  and  the  same  are  hereby,  affirmed. 

For  Appellant,  W.  Murray,  A.  Hume  Campbell. 
For  Respondent,  C.  Yorke,  Andrew  Pringle. 


CASES  ON  APPEAL  FBOM  SCOTLAND.  605 


[M.  9819.] 

1766. 

Mrs  Isabella  Grant,  relict  of  James  )    ^      „  grant 


SUTHERLAND. 


Sutherland,  -        -        -  \  Appellant.  ^ 

'  ;  «  8UTHSB 

David  Sutherland,  heir- apparent  of}j^        , 
James  Sutherland  of  Pronsie,  j 

House  of  Lords,  15th  April  1755. 

Hrreditatb  Jacbntb — Statute  1695 — Passiyb  Title. — 
Held  that  the  statute  1 695  as  to  the  passive  titles,  is  a  correct- 
ory  statute,  and  must  be  strictly  interpreted,  and  did  not  ap- 
ply to  the  case  of  an  heir  who  possessed  an  estate  in  which  his 
predecessor  died  unentered,  and  to  which  he  declined  to  make 
up  titles. 

James  Sutherland,  brother  to  the  respondent,  No.  112. 
died,  seized  and  infefl  in  the  estate  of  Pronsie,  leav- 
ing a  son,  James  Sutherland,  to  succeed  him  in  the 
estate.  The  latter  married  the  appellant,  and  on  his 
marriage  with  her,  he  entered  into  marriage  articles 
by  which  he  became  bound  heritably  to  infeft  her,  in 
case  she  should  survive  him,  in  a  yearly  annuity  of 
800  merks  Scots  (L.44,  8s.  lOd.);  and  further,  to 
provide  her  in  a  convenient  jointure-house,  or  pay  her 
L.50  Scots  yearly  (L.4,  3s.  4d.)  He  afterwards  died 
without  ever  having  been  infeft,  leaving  issue  of  this 
marriage,  one  son,  and  a  daughter.  On  the  son's 
death  in  1743,  the  estate,  which  stood  limited  to  heirs- 
male^  devolved  on  the  respondent,  who,  in  conse- 
quence of  the  annuities  and  other  debts  which  af- 
fected it,  and  which  exceeded  its  real  value, 
did  not  make  up  titles  to  his  brother,  for  fear  of  in- 
volving himself  in  the  payment  of  these  debts.  Not- 
withstanding this,  the  appellant  raised  the  present 
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^^^^'      action  against  him  for  payment  of  her  annuity,  se- 
®*^     cured  by  marriage-contract.     In  making  this  claim, 
8UTHBRL^D.  siie  founded  on  the  two  clauses  of  the  Act  1695; 
firsU  That  if  any  person  shall  serve,  or  by  ac^udica- 
tion  on  his  bond  hath  succeeded,  ''  not  to  his  imme- 
diate predecessor,  but  to  one  remoter,  as  passing 
by  his  &ther  to  his  goodsire,  or  the  like,  then,  and 
'^  in  that  case,  he  shall  be  liable  for  the  debts  and 
*'  deeds  of  the  person  interjected,  to  whom  he  was 
''  apparent  heir,  and  who  was  in  possession  of  the 
^*  lands  and  estate  to  which  he  is  served  for  the 
space  of  three  years.*'    And  second^  That  "  if  any 
apparent  heir  for  hereafter  shall,  without  being 
**  lawfiilly  served  or  entered  heir,  either  enter  to 
possess  his  predecessor's  estate,  or  any  part  there- 
of, or  shall  purchase  by  himself,  or  any  other  for 
his  behoof  any  right  thereto,  his  foresaid  posses- 
sion, or  purchase,  shall  be  reputed  a  behaviour  as 
"  heir."    It  was  alleged  by  the  appellant  under  the 
first  clause,  that  had  the  respondent  been  served^  or 
possessed  the  estate  by  an  adjudication  on  his  bond, 
he  would  have  been  liable  under  that  clause;  but 
as  he  had  entered  into  possession  without   those 
titles,  his  possession  must,  under  the  second  clause, 
be  considered  as  reputed  behaviour  as  heir,  and  so 
to  subject  him  in  payment  of  the  debts  of  his  prede- 
cessor. 
Dec.  12,  The  Court,  on  the  report  of  the  Lord  Ordinary, 

^7^-  found,  of  this  date,  "  That  the  said  David  Sutherland 

(respondent)  of  Pronsie  is  not  liable  to  pay  to  the 
pursuer,  Mrs  Isabella  Grant,  widow  of  James 
"  Sutherland  late  of  Pronsie,  her  annuity  in  her 
**  contract  of  marriage  with  the  said  James  Suther- 
'^  land,  and  therefore  assoilzie  and  decern  accord- 
"  ingly." 


u 
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Agsdnst  this  interlocutor  the  present  appeal  was      ^^^^'    . 
brought  to  the  House  of  Lords.  ^^^^'^ 

Pleaded  for  the  Appellant: — ^That  the  estate  re-  buthbrlanix 
mains  in  hereditate  jacente  of  the  person  who  died  last 
vested  and  seized,  until  the  title  is  established  in  the 
person  of  the  heir  by  infeftment  proceeding  upon  his 
service.  While  unentered,  the  person  next  entitled  to 
succeed,  is  called  apparent  heir,  and  when  entered, 
he  is  in  the  construction  of  law  one  and  same  with 
the  defunct,  and  is  liable  universally  for  his  debts.  Pro 
gestio  herede  has  the  same  effect,  because  the  person 
who  so  manages  as  heir,  is  also  liable  universally,  as 
if  he  had  entered,  for  the  debts  of  his  predecessor. 
The  Act  of  Parliament  1695  was  intended  to  prevent 
the  firauds  of  apparent  heirs,  so  as  to  secure  the 
rights  and  interests  of  creditors,  and  that  their  re- 
medy might  be  more  effectual  and  secure  against  the 
party  taking  the  estate.  By  the  first  clause  the  re- 
spondent would  have  been  liable  had  he  served  heir, 
or  adjudged  on  his  bond;  but  under  the  second 
clause  he  is  equally  liable,  because  he  has  incurred 
a  passive  title  by  behaviour  as  heir.  He  possesses 
a  part  of  the  estate  as  apparent  heir,  and  yet  avoids 
to  complete  his  title.  This  ought  not  to  be  allowed, 
as  a  fraudulent  attempt  to  evade  the  claims  of  just 
creditors,  and  also  because  it  is  neither  agreeable  to 
law  nor  equity,  that  a  defect  in  title  shoidd  screen 
one  in  possession  of  the  estate.  Against  this  the 
Act  1695  was  expressly  enacted.  The  word  ^'prede- 
cesswy^  in  both  clauses  of  the  act,  was  to  be  con- 
strued as  descriptive  of  immediate  predecessor  or 
first  apparent  heir,  to  whose  debts  the  second  appar- 
ent heir  must  be  liable;  and  therefore,  while  the 
respondent  maintains  that  he  will  neither  enter 
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^^^^'      nor  renounce,  he  must  still  be  liable  under  the  sta- 


GRANT  .      , 

„,        tutes. 


BUTHBRLAND.  Pleodcd  foT  tkc  Respondeut: — The  whole  argument 
here  assumes  that  the  respondent  has  taken  posses 
sion  of  his  predecessor's  estate,  and  therefore,  having 
done  so,  he  is  liable  under  the  statute  and  the  pas- 
sive titles  for  his  predecessor's  debts;  but  this  pre- 
sumed act  of  possession  is  a  mistake ;  the  &ct  as  to 
that  being,  that  the  appellant  herself  is  and  has  been 
in  the  actual  possession  of  the  lands,  and  realising 
out  of  these  the  sum  of  L.31  per  annum  towards 
payment  of  her  annuity,  and  had  besides  retained  of 
her  husband's  personal  estate  L.670;  whereas  all  the 
benefit  which  the  respondent  could  possibly  realize, 
would  be,  the  small  sum  of  L.6  or  L.7  per  annum, 
being  all  that  remained  of  the  profits  of  the  estate 
after  paying  this  annuity.  But  having  in  regard  to 
this  always  expressed  his  readiness  to  renounce  the 
succession,  and  never  having  attempted  to  possess 
the  estate,  to  enter,  or  to  behave  as  heir  in  the  sense 
of  the  statute,  he  cannot  be  held  liable  to  the  appei- 
ant's  annuity.  Besides,  by  the  law  of  Scotland,  in 
order  to  vest  a  party  in  an  estate,  he  must  complete 
titles  according  to  established  forms,  and  be  infeft 
and  seized,  otherwise  on  his  death  the  estate  is  in 
law  not  considered  his  property,  and  cannot  be  dis- 
posed of  by  his  deeds,  nor  afiected  by  his  debts.  The 
appellant's  husband  died  without  ever  having  com- 
pleted his  title  to  the  estate  in  question,  and  there- 
fore his  creditors  have  no  remedy  against  his  heir, 
who  could  never  take  the  estate  as  representing  their 
debtor,  because  it  never  was  his  property,  but  re- 
mained in  hereditate  jacente  of  the  former  predecessor. 
The  first  and  second  clauses  of  the  statute  1695  do 
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not  therefore  apply  to  the  circumstances  of  this  case.  ^  ^752. 


,  , ORAKT 


The  first  clause  subjects  an  apparent  heir  to  the  debts 
of  his  predecessor,  who  has  been  three  years  in  pos-  Sutherland. 
.session,  in  case  he  should  make  up  his  titles  by  ser- 
vice, or  by  adjudication  on  his  bond;  but  the  respon- 
dent has  done  neither  of  these;  and  the  only  ques- 
tion is,  has  he  subjected  himself  to  liability  under 
the  second  clause,  which  refers  to  behaviour  as  heir? 
Now,  it  is  clear  that  this  second  clause  refers  not  to 
the  case  of  an  apparent  heir  whose  ancestor  died  un- 
entered^  but  to  one  whose  ancestor  died  having  the 
property  of  an  estate  vested  in  him;  which  was  not 
the  case  here;  and  the  term  predecessor  must  there- 
fore be  held  to  apply  only  to  the  latter,  and  not  to 
the  former  case. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged^  that  the  appeal  be  dismissed^ 
and  that  the  said  interlocutors  therein  complained 
of  be  affirmed. 

For  the  Appellant,  W.  Murray^  Andrew  Pringle. 
For  the  Respondent,  Sam.  Cos,  S.  Frazer. 

Note.  — This  decision  oyerrules  the  judgment  in  the  House  of 
Lords  in  the  preyious  case  of  Grant  v.  Sutherland,  vide  Graigie 
and  Stewart,  p.  416  and  426,  and  is  now  the  leading  authority, 
together  with  Sinclair  v.  Sinclair,  8th  Jan.  1736  (9810),  and 
Leith  17.  Banff,  9th  Dec.  1741  {9815. )-^Professor  More' s  Stair 
Notes,  cccxxxT. 


1756. 


BOSS 
V. 
LOCKBiJlT. 
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[M.  15404.] 

Sir  Alexander  Ross,  formerly  )    Afyo^Lrni 

GiLMOUR,  Bart.,    .  -  3       /yiwam. 

ColonelJAMEsLocKHART,assum- )    j?g™^,-jj^ 
ing  the  surname  of  Ross,  ) 

House  of  Lords,  12th  February  1756, 

Clause  in  Entail.— A  deyolution  daase  in  an  entail,  which 
contemplated  the  party  favored  possessing  the  estate  disponed 
first,  and  then  afterwards  succeeding  to  another  estate.  Held 
that  the  deyolution  clause  was  effectual,  though  the  partj  sue- 
ceeded  to  the  latter  estate  first,  then  afterwards  to  the  estate 
disponed  hy  the  entail. 

Sir  Alexander  Gilmour  of  Craigmiller,  by  deed 
of  entail,  settled  his  estate  of  Craigmiller  upon  his 
^*  *  *  eldest  son,  John  Gilmour,  and  the  issue  male  of  his 
body;  whom  failing,  to  the  issue  male  lawfully  to  be 
procreated  of  Sir  Alexander's  own  body,  with  other 
substitutions,  reserving  his  own  liferent  Infeftment 
passed  upon  a  charter  obtained  under  the  great 
seal,  whereby  Sir  Alexander  was  divested  of  the  fee 
of  the  property  of  his  estate  of  Craigmiller. 

General  Charles  Ross  of  Balnagowan,  who  was 

connected  with  the  Craigmiller  family  and  the  Great- 

Aug.  6, 1727.  uncle  to  the  appellant,  also  executed  an  entail  of  his 

estate  of  Balnagowan  '^  To  myself  and  the  heirs  to 

be  procreated  of  my  body,  the  eldest  of  my  heirs 

female  succeeding  without  division;  whom  failing, 

to  Charles  Ross,  second  son  to  George  Master  of 

Ross,  who  is  only  son  to  William  Lord  Ross,  my 

<'  brother,  and  the  heirs  male  to  be  procreated  of 

''  the  said  Charles  Ross  his  body;   and  the  heirs 

''  male  of  their  bodies;  whom  failing,  to  George  Ross 
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"  third  son  to  the  said  Master  of  Ross,''  &c.  In-  ■  ^'^''^^'  . 
eluding  in  the  series  of  substitutes,  the  second  son  ^^ 
and  his  descendants,  also  others  of  the  family  of  '•^^^^hart, 
Gilmour,  subject  to  a  devolution  in  case  of  their  suc- 
ceeding both  to  Craigmiller  and  Balnagowan.  Then 
follows  the  clause  in  General  Ross'  entail,  upon 
which  the  present  question  arises: — "  It  is  hereby 
expressly  provided  and  declared,  that  whensoever 
the  said  Charles  Gilmour,  or  his  heirs  above 'men- 
tioned,  succeeding  to,  and  possessing  my  estate^  shall 
"  also  succeed  to  the  estate  now  belonging  to  the  said 
**  Sir  Alexander  Gilmour,  then  and  from  thenceforth, 
•'  the  right  of  my  estate  in  their  favours  shall  cease, 
^'  and  be  extinct,  void,  and  null,  and  the  same  shall 
''  &11  and  pertain  to  the  next  heir  of  entail  appoint- 
"  ed  to  succeed." 

It  happened  that  Charles  Gilmour  succeeded  fir^ 
to  the  estate  of  Craigmiller  by  the  predecease  of  his 
elder  brothers  without  issue,  an  event  not  contem- 
plated by  General  Ross's  entail;  and  his  son  (the 
appellant)  afterwards  succeeded  to  Balnagowan. 

He  contended  that,  as  the  event  contemplated  4)y 
General  Ross's  entail  had  not  taken  place;  namely, 
his  father  Charles  Gilmour  ^r^<  **  succeeding  and  fos- 
^'  sessing  my  estate  "  of  Balnagowan,  and  afterwards 
succeeding  to  the  estate  of  Craigmiller,  he  was  not 
bound  to  denude  Balnagowan  and  entitled  to  make 
up  titles  to  and  retain  both  estates.  This  was  op- 
posed by  the  respondent,  who  claimed  to  succeed  to 
the  estate  of  Balnagowan,  in  virtue  of  the  clause  of 
devolution  by  which  the  appellant's  right  to  the 
same  was  rendered  null  and  void  by  his  succession 
to  the  estate  of  Craigmiller. 

The  Lords,  on  a  fiill  argument,  pronounced  this  26th  Noy. 
interlocutor: — "Find  that  the  said  Lieutenant-Colo- ^^^^' 
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^^^^'       ''  nel  James  Lockhart  is  the  person  entitled  to  be 

*^®       "  served  heir  in  special  to  the  deceased  (Jeorge  Lord 

LOCKHART.    «  j^Qgg  jn  jjtjg  lands  and  estate  of  Balnagowao  in 

''  virtue  of  the  said  tailzie,  and  decern  and  declare 
"  accordingly.'* 

Against  this  interlocutor  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant: — The  event  provided 
for  and  supposed  to  take  place  bj  General  Ross's  en- 
tail never  did  take  place ;  namely,  Charles  Gilmour 
first  being  in  possession  of  the  estate  of  Balnagowao, 
and  afterwards  succeeding  to  the  estate  of  Craigmil- 
ler,  on  which  event  alone,  their  right  to  the  estate  of 
Balnagowan  was  to  cease  and  determine.  But  the 
opposite  event  occurred;  namely,  the  succession  first 
to  the  estates  of  Craigmiller;  and  the  maker  of  the 
entail  not  having  declared  that  he  was  to  denude 
the  estate  on  this  latter  event  which  has  occurred, 
the  appellant  has  a  right  to  retain  possession  of 
both  estates.  At  all  events  tUs  is  clear,  that  the 
entailer  left  an  election  to  Charles  Gilmour,  to  say 
whether  he  would  retain  the  one  estate  or  the 
other;  but  this  election  was  only  to  be  exercised  in 
the  event  contemplated  by  the  entail;  namely,  of  suc- 
ceeding first  to  Balnagowan,  so  that  unless  he  were 
to  succeed  to  the  latter  first,  and  then  to  Craigmiller, 
he  would  be  deprived  of  the  election  so  conferred 
upon  him.  This  shows  the  intention  of  the  entailer 
himself,  if  intention  were  to  be  admitted  to  aid  the 
construction;  but  here,  in  an  entail,  which  must  be 
strictly  construed,  no  evidence  of  intention  can  be 
admitted.  It  may  have  been  the  probable  intention 
of  General  Ross  to  enforce  the  devolution  in  whatso- 
ever manner  the  two  estates  may  become  joined  in 
one  and  the  same  person;  but  not  having  done  this 
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in  SO  many  words,  this  defect  in  the  entail  cannot  be . 
supplied  by  construction. 

Pleaded  by  the  Respondent: — ^This  is  merely  a  ques- 
tion of  construction  upon  a  voluntary  deed  of  the 
nature  of  a  testamentary  disposition,  wherein  the 
will  of  the  donor  must  be  the  rule.  General  Ross's 
obvious  intent  was  to  keep  the  estates  of  Balnagowan 
and  Craigmiller  separate,  and  never  to  unite  them  in 
the  same  family.  He  therefore  anxiously  provides, 
that  if.  the  possessor  of  Balnagowan  should  afterwards 
succeed  to  Craigmiller,  then  and  in  that  case  Balna- 
gowan was  to  cease  to  belong  to  him,  and  was  then 
to  devolve  on  the  next  heir  of  entail.  The  mere  fact 
of  the  heir  succeeding  first  to  Craigmiller,  is  imma- 
terial, for  the  condition  ought  to  hold  whether  he 
succeeded  first  to  the  one  or  to  the  other.     It  is  not 

* 

likely  that  he  would  succeed  to  both  at  the  same 
moment,  and  in  any  view  succession  to  the  one  must 
have  preceded  succession  to  the  other.  The  appel- 
lant's construction  of  the  clause  is  therefore  contrary 
to  the  whole  scope  and  evident  meaning  of  the  entail, 
as  well  as  to  the  words  referred  to, — that  intent  be- 
ing, to  preserve  the  General's  family-estate  and  name 
separate  and  distinct,  and  prevent  it  from  being 
united  with  another,  in  which  his  name  might  be  sunk. 
After  hearing  counsel,  it  was 
Ordered  and  adjudged  that  the  said  appeal  be  dis- 

missed,  and  the  interlocutor  complained  of  be,  and 

the  sajne  is  hereby  affirmed. 

For  Appellant,  William  Murray,  Robert  Dundas. 
For  Respondent,  AL  Forrester,  Gilbert  Elliot. 
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1766. 


TURMBULL 
V. 


«»"•      Turnbull's  Creditors  (Erskine  and  )    ^      „ 

Others.        ....         s'^PIx^^' 

Colonel  Scott  of  Comiston,     -  Respondent. 

House  of  Lords,  27 th  February  1756. 

Notour  Bankruptcy — Statute  1696. — Held  that  appxehea- 
sion  by  a  messenger  under  a  caption,  with  detention  for  a  whole 
night,  but  without  being  put  in  jail,  and  afterwards  allowed 
to  go  on  part  payment  of  the  debt,  was  a  8u£Bcient  imprison- 
ment under  the  act,  so  as  to  constitute  notour  bankruptcy. 


No.  114.  Alexander  Turnbull  of  Woodstown  becoming 
embarrassed  and  insolvent  in  1738,  a  real  creditor 
took  possession  of  his  estate  for  a  debt  of  13,000 
merks,  and  between  that  date  and  1742,  some  of  his 
creditors  had  raised  homing  and  caption  on  their 
debts,  which  obliged  him  in  1740  to  retire  for  a 
short  time  to  England,  in  order  to  avoid  imprison- 
ment. In  1742,  his  debts,  including  provisions  se- 
cured to  his  children,  amounted  to  63,000  merks,  of 
which  23,000  were  heritably  secured  on  the  estate, 
which  only  yielded  L.1000  Scots  yearly  rent. 

Sir  Alexander  Ogilvie,  one  of  his  creditors,  having 
raised  diligence  against  him  by  caption,  he  was  ap- 
istApS,     prehended  on  31st  March  1742,  and  detained  in 
^742.  custody  of  the  messenger  for  one  night  and  part  of 

next  day  (1st  April),  at  his  own  request,  until  he 
could  communicate  with  his  friend;  whereupon  Ge- 
neral Scott  came  forward  and  paid  L.45  of  the  debt, 
upon  which  he  was  liberated  from  the  messenger 
without  ever  having  been  imprisoned. 
Turnbull  in  the  same  month  (April)  obtained  a  «st 


TUaNBULL 

v. 
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of  execution  under  a  suspension,  as  to  the  remainder  '^'^^^ 
of  the  debt,  which  being  removed  by  the  Court  in 
June  following,  the  caption  was  again  put  into  the  bcott. 
hands  of  the  messenger,  with  instructions  to  appre- 
hend and  incarcerate,  unless  the  debt  was  paid.  Ge- 
neral Scott  as^ain  interposed  and  paid  L.593  Scots, 

r^u-    J  *  17th  June, 

of  this  date.  1742. 

Having  made  these  advances.  General  Scott,  of 
same  date,  took  from  Turnbull  an  heritable  bond 
secured  over  his  estate,  in  security  thereof,  amount- 
ing to  10,000  merks,  and  was  thereupon  infeft. 

A  ranking  and  sale  was  brought  of  TumbuU's 
estate,  in  which  a  competition  arose  among  the 
preferable  creditors. 

It  was  objected  to  General  Scott's  heritable  bond, 
that  it  was  granted  in  satisfaction  and  security  of  a 
prior  debt  by  Tumbuli,  after  he  had  become  a  notour 
bankrupt,  and  so  null  by  the  statutes  1621  and  1696, 
as  well  as  void,  as  an  undue  preference  given  to  one 
creditor  over  another.    In  supporting  this  objection, 
they  referred  to  the  act  1696,  which  declares,  "  That 
**  if  any  debtor  imder  diligence  by  homing  and  cap- 
''  tion  at  the  instance  of  his  creditor,  be  either  im- 
prisoned or  retire  to  the  abbey,  &c.,  and  be  after- 
wards found,  by  sentence  of  the  Lords  of  Session 
*'  to  be  insolvent,  shall  be  holden  and  reputed  on 
these  three  joint  grounds,  viz.,  diligence  by  homing 
and  caption,  and  insolvency,  joined  with  one  or 
^  other  of  the  said  alternatives  of  imprisonment,  or 
"  retiring,  or  flying,  or  absconding,  or  forcibly  de- 
••  fending,  to  be  a  notour  bankrupt."    The  act  then 
proceeds  to  declare  that  all  voluntary  or  other  deeds 
granted  by  such  a  person  shall  be  void  and  null. 

Genersd  Scott's  bond  being  granted  on  17th  June 
1742,  the  question  was,  whether  at  or  before  this 
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1756.      date  Tumbull  was  notour  bankrupt;  and  wheUier 
TURNBULL   therc  was  imprisonment,  retiring,  and  absconding  in 
8C0TT.      the  sense  of  the  act,  so  as  to  constitute  notour  bank- 
ruptcy. 

iTM^"**  ^^  T'^®  Lords  pronounced  this  interlocutor: — •*  Hav- 
**  ing  advised  the  prepared  state,  repel  the  objections 
''  made  to  the  heritable  bond  of  corroboration,  and 
"  prefer  Colonel  Scott,  to  the  personal  creditors  of 
**  Alexander  Tumbull  of  Woodstown.**    And  on  re- 

ms""^  ^^'  claiming  petition  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants: — That  at  the  time  the 
heritable  bond  was  granted  to  Ceneral  Scott»  Turn- 
bull,  the  granter,  was  a  notour  bankrupt  in  terms  of 
the  statute  1696.     His  insolvency  is  proved  by  the 
documents  of  debt  lodged  in  this  ranking  and  sale, 
all  which  debts  were  due  at  that  date.     It  was  also 
proved  by  the  diligence  executed — by  several  csjp- 
tions  being  out  against  him— by  imprisonment;  for 
although  he  was  not  put  actually  in  jail,  yet  being 
apprehended  and  detained  in  the  custody  of  the 
messenger  for  a  night  and  part  of  next  day,  this  was 
sufficient  imprisonment  in  law,  and  in  the  sense  of  the 
statute:  Also,  by  his  concealing  himself  when  sought 
to  be  apprehended  under  these  captions,  and  on  one 
occasion  retiring  to  England  to  avoid  execution.   So 
that  the  whole  requisites  of  the  statute,  which  go  to 
constitute  notour  bankruptcy,  concur  to  establish 
that  at  the  time  he  executed  this  bond  he  was  in 
the  eye  of  law  a  notour  bankrupt.     But  the  grant- 
ing   of  this  bond   was  also   objectionable    under 
the  act  1621,  c.  18,  which  act  not  only  annuls  deeds 
granted  by  persons  in  insolvent   circumstances  to 
the  prejudice  of  prior  creditors,  but  also  all  deeds 
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granted  by  them  to  any  conjunct  or  confident  per-      ^^^^' 
son.     The  debtor  here  was  insolvent,  and  in  these   ^"*^*^^ 
circumstances  he  grants  the  bond  in  question  to  a      «cott. 
person  who  is  his  own  uncle,  thereby  securing  to 
him  a  preference  over  every  other  creditor. 

Pleaded  by  the  Respondent: — The  very  notion  and 
term  bankruptcy  and  bankrupt,  are  statutory  and 
unknown  to  the  common  law  either  of  England  or 
Scotland ;  there  can,  therefore,  be  no  equitable  but  a 
legal  bankruptcy,  and  none  is  a  bankrupt  but  he 
who  comes  under  the  description  of  the  statute.  No 
deed  therefore  is  afiectable,  unless  the  debtor  who 
granted  it  was,  at  the  time  of  granting  the  security, 
within  the  description  of  notour  bankrupt  described 
by  the  act.  In  the  present  case  the  debtor  was 
neither  insolvent  at  the  time  the  security  was  granted, 
nor  was  he  at  any  time  bankrupt,  according  to  the 
words  of  the  statute.  That  statute  points  at  noto- 
rious bankruptcy,  not  to  any  one  mere  isolated  act. 
Apprehension  by  the  messenger,  and  detention  for 
one  night,  and  enlarged  on  payment  of  the  debt  next 
day,  is  not  that  commitment  into  the  jail  which  in- 
fers imprisonment  under  the  statute.  The  law  intends 
by  such  bankruptcy  notoriety,  by  making  the  debtor's 
situation  known  and  public,  so  as  to  interpel  credi- 
tors from  dealing  with  him; — that  this  is  not  to  be  in- 
ferred fi-om  merely  apprehending  the  debtor  by  the 
hands  of  a  messenger,  for  this  in  all  cases  may  end 
in  payment  of  the  debt.  Nor  is  it  to  be  inferred 
from  insolvency  per  se;  because,  though  a  person 
may  be  so  circumstanced,  yet  he  may  continue  to 
enjoy  good  credit  in  business,  and  may  retrieve  his 
circumstances.  The  alternatives  df  hnprisonment, 
retiring,  flying,  absconding,  or  forcibly  defending, 
are  the  requisites  described  by  the  statute.    These 
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^^^^'      requisites  cannot  be  dispensed  with,  and  equipoUents 
LTHCAKT   ^jjjjQj.  y^Q  received, 

8HAW.         After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  said  interlocutor  com' 
plained  of  be  reversed;  and  it  is  hereby  dedasrei^ 
that^  Alexander  Tumbtdl  having  been  arrested  and 
acttudlt/  in  custody  of  the  messenger  upon  the  cap- 
tion at  the  suit  of  Sir  Wm.  Ogilvie,  was  impri*- 
oned  within  tJie  true  intent  and  meaning  of  the  ad 
of  Parliament  o/*  1 696 :  And  it  is  thereforeordered 
that  the  objections  made  to  the  heritable  bond  ofcor^ 
roboration  obtained  by  General  Scott  be  sustained^ 
and  that  the  respondent  Colonel  Scott  have  nopr^" 
ference  to  the  other  creditors  of  the  said  Alejta^- 
der  Tumbully  by  virtue  of  said  bond. 

For  Appellants,  W.  Murray y  R.  Dundas. 
For  Respondent,  Al.  Forrester,  Gilb.  EUioL 

Note, — Unreported  in  Court  of  Session;  bat  the  judgment  in  the 
House  of  Lords  has  been  founded  on,  and  is  the  leading  aatho- 
ritj  upon  which  all  the  subsequent  cases  have  been  decided  :— 
M'Adam  v,  M'llwraith,  23d  Nov.  1771,  Fac.  CoL;  Fra«cr  9. 
Munro,  5th  July  1774,  M.  1109;  M'Meath  v.  M  Kellar.  1  Maich 
1791,  Bell's  Cases,  p.  22. 


[Mor.  15399.] 

Lord  Cathcart,  &c.,      -         -  Appellants. 

John  Stewart  N,  Shaw  of  Green-  ) 

ock,  by  his  Guardian,    -         .  ^  Jiespondent. 

House  of  Lords,  19th  March  1756. 

Entail — Powsrsof  Fkuing  and  Leasing — IntsrkstopDkvt. 
— 1.  Question^  whether  an  heir  of  entail  in  possession  is^boaiid 
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to  keep  down  the  interest  of  the  deht  on  the  estate  daring  his       ^7^^» 


possession.     2.  Where  power  was  reserred  in  the  entail  to    catucart 
mrant  feus  and  lonff  tacks.     Held  that  the  powers  exercised  in  ^* 

8HAW 

Tirtue  of  this  reservation  did  not  fall  within  the  &ir  and  ra- 
tional administration  of  the  estate,  and  therefore  feus  of  the 
greater  part  of  the  estate,  together  with  leases  of  the  mansion 
house  and  grounds,  and  sale  of  growing  wood,  reduced. 

Sir  John  Shaw  of  Greenock,  then  fiar  of  his  No.  115. 
estate,  executed  an  entail  of  the  estate  of  Greenock  i7oo. 
to  himself  in  liferent,  and  to  his  son  John  Shaw  and 
the  heirs  male  of  his  body  in  fee,  whom  failing,  to  a 
series  of  substitutes. 

The  entail  contained  prohibitory,  irritant,  and  re- 
solutive clauses,  **  to  alter,  innovate,  or  change  the 
**  present  tailzie  and  order  of  succession,  nor  to  sell, 
alienate,  dispone,  nor  to  wadset  or  burden  or  do 
any  other  fact  or  deed  whereby  the  same  might  be 
evicted,  apprised,  &c."  These  clauses  were  direct- 
ed against,  the  maker  himself;  but  he  reserved  power 
to  himself,  *'  and  afler  his  death  to  the  said  John 
Shaw  his  son,  and  the  heirs  of  tailzie  and  provision 
above-specified,  to  grant  feus  or  long  tacks  for 
such  spaces  as  they  shall  think  fit  of  any  part  or 
**  portion  of  the  lands.  And  also  power  to  the  said 
John  Shaw,  or  any  of  the  said  heirs  of  tailzie,  to 
contract  the  sum  of  50,000  merks  Scots  money  of 
''  debt,  and  therewith  to  afiect  the  said  lands  and 
'*  estate,"  for  provisions  to  daughters  and  younger 
children. 

After  Sir  John  Shaw's  death,  Sir  John  his  son,  in 
1718,  in  virtue  of  the  powers  contained  in  the  entail 
to  burden  the  estate  for  provisions,  granted  bonds  of 
provision  to  his  daughter  Marion  Shaw,  afterwards 
Lady  Cathcart,  to  the  extent  of  50,000  merks,  by 
three  several  bonds,  one  for  30,000  merks,  one  for 
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^^^'       17,000  merks,  and  one  for  3,000.    These  were  made 
CATHCART   ^^^j  faurdcns  on  the  estate,  and  bore  interest  payable 
SHAW,     froni  (29th  September  1718)  their  date- 
He  also  feued  the  lands  of  Broadstone  at  a  res^v- 
ed  rent  of  40s.  Scots  yearly.  A  feu  was  also  granted 
of  part  of  the  town  of  Greenock.  These  grants  were 
not  disputed. 

But  nineteen  acres  of  the  town  of  Greenock  still 
Aasust  3,  remaining  unfeued,  Sir  John,  of  this  date,  feued  the 
same  to  his  daughter  Lady  Cathcart  and  her  heirs,  at 
a  reserved  rent  of  208.  for  every  faU  of  dwelling- 
nouse,  and  5s.  for  offices  and  gardens,  with  a  reserved 
rent  of  L.&&6  Scots  per  annum.  He  also,  of  this 
September  2,  date,  granted  feus  of  the  mansion  house  and  gardens 
of  Greenock  to  Lord  Cathcart,  which  Sir  John  him- 
self had  built,  enclosed,  and  laid  out,  since  the  date 
of  the  tailzie.  And  of  the  same  date  he  also  feued 
to  him  two  small  pieces  of  ground  lying  near  the 
town  of  Greenock,  intended  for  straightening  the 
south  boundary  of  the  town,  and  for  building  a  new 
church;  and  for  the  whole  subjects  compreh^ided 
under  these  grants,  amounting  to  twelve  acres,  he 
was  taken  bound  to  pay  a  reserved  rent  or  feu-duty. 
November  1,  He  also  of  this  date  feued  to  Lord  Cathcart  the  lands 
of  Wester  Greenock,  Finnart,  and  others.  He  like- 
November  wise,  about  the  same  time,  gave  him  a  lease  of  part 
of  the  estate  for  the  space  of  nineteen  years.  And 
by  contract  of  the  same  date,  he  sold  him  also  idl 
the  wood  growing  on  the  estate,  the  greatest  part  of 
which  being  natural  wood,  was  ripe  for  cutting,  the 
remainder  had  been  planted  by  Sir  John  since 
the  date  of  the  tailzie. 

Action  being  brought  by  Lord  Cathcart  on  the 
death  of  Sir  John  (the  second),  against  the  respond- 
ent as  next  heir  of  entail,  for  principal  and  bygone 


CASES  ON  APPEAL  FROM  SCOTLAND.  621 

interests  of  the  bond  for  50,000  merks;  and  a  coun-      ^^^^' 
ter  action  of  reduction  being  raised  by  the  respond-   ^^''"^^^^ 
ent  to  set  aside  and  reduce  the  feus,  leases,  and  sale     »"^^- 
of  the  wood  above-mentioned,  the  questions  were, 
1st,  Whether  the  heir  of  entail  next  succeeding  was 
entitled  to  relief  from  the  arrears  of  bygone  interest, 
accumulated  during  the  previous  heirs'  possession? 
and,  2d,  Whether  the  several  feus,  the  leases,  and  the 
sale  of  the  wood  were  valid  and  effectual,  and  a  fair 
exercise  of  the  powers  of  administration  reserved,  or 
an  infringement  of  the  entail? 

The  Lords,  of  this  date,  "Found  the  pursuer  (re- Aiigust  lo, 
spondent)  is  not  entitled  to  any  relief  against  the 
defender  (appellant),  as  heir  of  line  to  Sir  John 
"  Shaw,  of  the  annual  rents  of  30,000  merks  con- 
"  tained  in  the  heritable  bond  produced,  granted  by 
"  Sir  John  Shaw  in  implement  of  the  obligation  in  the 
"  contract  of  marriage,  to  pay  that  sum  to  the  only 
daughter  of  the  marriage;  but  found  the  pursuer 
is  entitled  to  relief  against  the  defender,  as  heir  of 
"  line  aforesaid,  of  the  annual  rents  of  the  20,000 
"  merks  contained  in  the  two  bonds  produced, 
"  whereof  the  one  for  17,000  merks,  and  the  other 
"  for  3000,  granted  by  Sir  John  Shaw  to  the  de- 
fender's father,  in  exercise  of  the  faculty  contained 
in  the  entail,  and  incurred  during  the  life  of  Sir 
"  John  Shaw;  and  therefore  found  the  said  John 
"  Stewart  Nicholson  Shaw,  and. his  said  tutor,  admi- 
"  nistrator  of  law  for  his  interest,  liable  on  the  pas 
"  sive  titles,  in  payment  to  Hew  Dalrymple  and 
"  other  trustees  of  the  late  Lord  Cathcart,  of  the  said 
"  principal  smn  of  50,000  merks,  contained  in  the 
"  bonds  pursued  for,  and  annual  rent  of  30,000 
''  merks  from  20th  March  1718,  and  annual  rent  of 
*•  the  other  20,000  merks  from  Sir  John   Shaw's 
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^7^       **  death  (9th  April  1752);  and  likewise  of  the  sum 
LTHCART    «  ^f  3QQQ  jjjgj.i^g  of  penalty  contained  in  the  bond  of 

«HAw.      «  30,000  merks.     Sustain  the  reason  of  reduction  of 

"  the  feu-right  of  the  several  farms  of  the  wester 

barony  of  Greenock,  dated  1st  Nov.  1751,  and  of 

the  four  feu-rights  dated  2d  Sept.  1751  of  the 

*'  maninon-house,  office  houses,  gardens,  and  court 

''  And  found,  none  of  the  planting  could  be  cut  by 

*'  the  defender,  in  virtue  of  the  contract  of  sale  pro- 

**  duced  after  the  death  of  Sir  John  Shaw.    And 

in  respect  it  was  alleged  by  the  pursuer,  and  not 

denied  by  the  defender,  that  the  natural  wood  sold 

by  the  said  contract  was  not  fit  for  cutting  at  Sir 

*'  John  Shaw's  death :  Therefore  sustain  the  reasons 

'*  of  reduction  of  the  said  contract  of  sale,  and  repel 

the  reasons  of  reduction  of  the  feu-right  of  the  town 

of  Greenock,  and  feu-right  of  that  part  of  the  brae 

adjacent  to  some  of  the  yards  on  the  south  side  of  the 

**  town  of  Greenock,  and  pieceof  fiat  ground  on  the  top 

of  the  said  brae,  containing  in  whole  three  acres,  one 

rood,   three  falls,  and  eighteen  ells,  dated  Sept 

*'  1751«  and  sustain  the  reasons  of  reduction  of  the 

*'  tack  of  several  farms  and  parts  of  the  estate,  dated 

'*  30th  October  1751,  so  far  as  it  comprehends  the 

**  avenues  about  the  house;  but  repel  the  reasons  of 

**  reduction  thereof,  so  far  as  it  comprehends  anj 

Jam  31,       «  other  subjects." 

On  reclaiming  petition,  the  Lords  also  sustained 

the  reasons  of  reduction  of  the  feu-rights  of  that 

**  part  of  the  brae  adjacent  to  some  of  the  yards  on 

**  the  south  side  of  the  town  of  Greenock,  and  piece 

**  of  flat  ground  on  the  top  of  the  brae,  containing 

in  whole  three  acres,  one  rood,  thirty-three  fiills, 

and  eighteen  ells,  and  decern:  And  find  th6  300U 
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**  merks  of  penalty  due  if  incurred;  but  adhered  to      ^7^« 
"  their  former  interlocutor,  and  refused  the  desire   c^^hc^t 
**  of  both  said  petitions  as  to  the  other  points."  shaw. 

Against   these   interlocutors  Lord  Cathcart   &;c. 
brought  the  present  appeal  to  the  House  of  Lords,  in 
so  far  as  concerns  the  interest  on  the  20,000  merks' 
bond:  And  also  in  so  far  as  they  sustain  the  reduction 
of  the  feu-right  dated  1st  Nov.  1751,  of  the  several 
farms  of  the  wester  barony  of  Greenock— of  the  four 
feu-rights  dated  2d  Sept.  1751 — of  the  mansion- 
house,  office-houses,  gardens,  and  court  of  Greenock, 
and  of  the  two  tacks  of  the  same — of  the  contract  of 
sale  of  the  woods — of  the  tack  of  several  farms  and 
parts  of  the  estate,  30th  Oct.,  so  far  as  these  com- 
prehend the  avenues  about  the  house;  and  against 
the  interlocutor  of  31st  Jan.,  in  so  far  as  it  reduces 
the  feu-right  of  that  part  of  the  brae  adjacent  to 
some  of  the  yards  on  the  south  side  of  the  town  of 
Greenock,  and  the  piece  of  the  ground  at  the  top  of 
the  brae,  feus,  sales,  and  lease ;  and  a  cross  appeal 
was  brought  as  regards  the  interest  on  the  heritable 
bond  for  30,000  merks  and  penalties  thereof. 

Pleaded  for  the  Appellants: — Entails  generally  are 
to  be  strictly  interpreted,  and  no  limitation  is  ex- 
tended by  implication.  The  late  Sir  John  Shaw, 
absolute  fiar  of  the  estate  of  Greenock,  having  by 
gratuitous  settlement  confined  himself  to  an  estate 
tail,  reserving  to  himself  certain  powers  and  faculties^ 
the  question  was,  whether  he  had  exceeded  the  true 
measure  of  these  powers.  In  considering  which,  the 
powers  reserved  to  him  in  the  entail  must,  in  law, 
be  construed  in  the  most  liberal  sense,  more  espe- 
cially in  a  question  with  a  gratuitous  donee.  He 
had  reserved  power  to  burden  to  the  extent  of  50,000 
merks  for  provisions,  and  to  charge  the  estate  accord- 
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^756>      ingly.  He  had  power  to  feu  and  to  grant  long  leases^ 
kTHCABT   fQj.  gygjj  space  as  they  shall  think  fit    1*^  As  to  the 
suAw.      50,000  merks  of  provision,  and  interest,  and  penalty 
thereon,  no  objection  is  stated  against  the  principal 
sum,  but  interest  and  penalty  are  demanded;  and 
what  the  heir  of  entail  now  states,  is,  that  an  heir 
of  entail  in  possession  is  bound  to  keep  do^n  the 
interest  of  debts  charged  upon  the  estate  during  bis 
possession,  in  the  same  manner  as  if  he  had  only  a 
liferent  interest  in  the  estate,  and  was  bound  to 
transmit  it  to  the  next  heir  of  tailzie,  in  the  same 
good  condition  that  he  found  it;  but  this  has  no 
foundation  in  law,  and  it  proceeds  upon  an  erroneous 
supposition,  namely,  that  an  heir  of  entail  is  a  mere 
liferenter,  whereas  he  is  not  so,  but  an  absolute  fiar, 
except  in  so  far  as  he  is  restrained  by  the  limitations 
of  the  entail.     In  this  character  he  can  cut  woods 
and  do  many  other  things  implied  in  a  proprietory 
right;  and  unless  there  be  a  clause  compelling  the 
heir  in  possession  to  keep  down  the  interest  of  debt 
during  his  possession,  he  will  be  under  no  obligation 
to  do  so.     2d,  In  regard  to  the  granting  of  the  feus 
in  question,  it  was  quite  clear  that  by  the  powers  re- 
served, he  had  power  to  grant  those  now  excepted 
to.     As  to  the  feu  of  the  farms,  the  reserved  power 
does  not  confine  Sir  John  to  the  feuing  of  mere 
stances  for  building  tenements,  and  therefore  that  it 
empowered  him  to  feu  farms  at  a  fair  rent,  as  the 
clause  **  to  grant  feus  or  long  tacks  of  any  part  or 
''  portion  of  the  estate, "  at  once  indicates.   3c/,  Then 
in  regard  to  the  feus  of  the  mansion-house,  office- 
houses,  and  garden,  as  it  is  admitted  by  the  respon- 
dent, that  Sir  John  had  power  to  grant  feus  of  dwell- 
ing houses,  yards,  and  offices,  there  was  no  reason 
for  making  a  distinction  of  Sir  John's  own  house. 
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The  greatest  part  of  the  house  had  been  built  since      ^^^^' 
the  date  of  the  entail  by  him,  as  well  as  the  greater   ^^^^^^* 
part  of  the  pleasure  grounds  laid  out  and  planted,      s^^^- 
4thy  And  in  regard  to  the  sale  of  the  growing  wood, 
as  Sir  John's  interest  therein  was  unquestionable 
during  his  life,  there  was  nothing  to  prevent  him 
then  to  sell  the  wood  to  a  purchaser,  nor  for  the  pur- 
chaser after  his  death  to  be  entitled  to  cut  the  same  in 
virtue  of  that  sale.    5M,  And  lastly,  As  to  the  feu  of 
the  town  of  Greenock,  the  power  reserved  of  feuing 
is  unlimited  in  its  nature;  and  therefore  there  was 
no  reason  in  the  objection  to  this  feu  on  the  ground 
stated,  namely,  that  instead  of  a  part,  it  is  of  the 
whole  town  of  Greenock  to  one  person. 

Pleaded  for  the  Respondent: — The  powers  reserved 
in  this  entail  must  be  construed  with  reference  to  the 
prohibitory,  irritant,  and  resolutive  clauses  which 
are  binding  on  the  maker  of  the  entail  himself,  and 
being  so  construed,  it  is  obvious  the  powers  exercised 
in  the  manner  here  done  go  to  subvert,  and  are  in 
fraud  of  the  entail.  The  whole  estate  is  diverted 
from  the  heirs  of  entail,  under  the  colour  of  feuing. 
And  leases  are  granted  not  only  of  the  lands  but 
also  of  the  mansion-house  and  pleasure  grounds, 
including  a  sale  of  the  growing  woods,  such  as  ob- 
viously pointed  at  an  alteration  of  the  order  of  suc- 
cession, and  a  complete  disposal  of  the  dominium 
utile  of  the  estate.  These  cannot  be  sustained.  1. 
The  arrears  of  interest,  amounting  to  IjAI^^^  can 
form  no  burden  or  debt  against  the  next  heir  of  en- 
tail succeeding  to  the  estate,  because  the  heir  of  entail 
in  possession  has  a  mere  liferent  after  paying  all  an- 
nual burdens  and  the  interest  of  debt,  and  was  bound 
in  law  to  keep  down  the  interest  of  the  50,000 

merks  debt  on  the  estate  during  his  possession.   Be- 

2s 


626  CASES  ON  APPEAL  FROM  SCOTLAND. 


1766. 


CATUCAUT 
V. 


sides,  by  the  express  terms  of  the  heritable  bonds, 
Sir  John  Shaw  bound  himself  personally,  as  well 
SHAW,     as  his  heirs  of  tailzie,  to  pay  the  annual  interest; 
and  over  and  above  this,  made  over  and  assigned 
a  proportional   part   of  the  annual  rents   of  the 
estate  in  question  to  Lord  Cathcart,  as  a  further  se- 
curity, and  in  payment  thereof  half-yearly.     If  the 
latter  therefore  allowed  Sir  John  Shaw  to  receive 
and  uplift  these  rents  for  his  own  use,  for  a  period  of 
thirty-four  years,  instead  of  uplifting  them  himself 
this  was  a  wrong  application,  for  which  Lady  Cath- 
cart's  heir  must  suffer,  and  not  the  heir  of  entail.   2. 
Then,  as  to  the  feus  granted  by  Sir  John,  he  has  &r 
exceeded  the  powers  reserved  to  him  by  the  entail 
To  grant  feus  of  nearly  the  whole  estate,  inclusive  of 
the  mansion-house,  offices,  and  gardens,  and  a  feigned 
sale  even  of  the  growing  wood,  and  all  this  for  mere 
illusory  duties  or  rents,  was  very  like  an  entire  trans- 
ference of  the  estate  to  Lord  Cathcart,  in  defraud  of 
other  heirs  of  entail.    By  the  reserved  power  Sir 
John  was  only  empowered  to  feu  out  urban  tene- 
ments or  lands  for  purposes  of  building,  but  had  no 
power  to  feu  the  farms  of  the  estate.     3.  Neither 
had  he  power  to  feu  the  mansion-house,  garden,  and 
offices.     4.  As  to  the  wood,  as  Sir  John  Shaw's  in- 
terest in  the  estate  ceased  at  his  death,  he  had  no 
right  to  sell  the  growing  wood,  to  be  cut  by  a  pur- 
chaser at  some  remote  period  of  years  after  his  death; 
and  consequently  the  trees  standing  at  his  death  as 
pars  soliy  descend  to  the  next  heir  of  entail.    6.  Nor 
to  feu  the  whole  town  of  Greenock  to  one  person, 
instead  of  feuing  a  portion  merely  to  several  indivi- 
duals for  the  purpose  of  building. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged,  that  the  interlocutors  be  af- 
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firmed^  with  the  foUowing  variation;  viz.,  in  the       ^^^^- 
first-mentioned  interlocutor  of  the  \Oth  Atigust    cathcaut 
1754,  qfler  the  words  {so  far  as  it  comprehends      shaw. 
the  avenue  about  the  house)  to  insert  these  words, 
**  and  also  the  power  of  holding  courts  and  nam- 
ing  Baron  BaUies.'' 

For  Appellants,  W.  Murray,  G.  Brown. 
For  Respondent,  R.  Dundas,  C.  Yorke. 

Note. — ^This  case  was  much  relied  on  ih  the  Roxburgh  entail 
(feu  cause,)  17th  December  1813,  Dow,  vol  ii.  p.  149.  At  page 
227,  Lord  Eldon,  in  giving  judgment,  after  referring  to  the  words 
of  power  in  the  above  entail,  says, — **  The  chief  question  there 
was  as  to  the  feu  of  the  Western  Barony;  and  it  was  held  that  it 
could  not  be  feued,  as  the  nature  of  the  reservation  showed  that 
only  such  parts  were  to  be  feued  as  were  fitting  for  dwelling 
houses  and  other  buildings,  and  as  it  was  not  probable  that  the 
town  of  Greenock  should  extend  to  that  length.  But  it  had 
been  said  in  that  House,  that  if  ever  the  time  came  when  the 
town  of  Greenock  should  extend  to  the  Western  Barony,  then 
the  heirs  of  entail  might  grant  feus  of  it." 

In  the  Queensberry  cases,  17th  Nov.  1807«  House  of  Lords, 
11th  Dec.  1813,  2  Dow,  p.  90,  Lord  Alloway  said,— <^  It  is  sud 
without  any  express  prohibition  in  the  entail,  it  was  found,  in  the 
case  of  Greenock,  that  the  heir  of  entail  could  not  let  the  man- 
sion-house, or  the  ground  connected  with  it,  and  that  this  is  now 
settled  law.  I  admit  this;  and  even  although  it  were  an  anomaly, 
I  should  never  think  of  disturbing  any  point  that  has  been  de- 
cided either  by  the  understanding  of  the  country,  or  by  the  judg- 
ments of  the  Court." 

Lord  President  Blair,  in  Gordon  v,  Gordon,  January  1811, 
Fac.  CoL,  says, — "  The  case  of  growing  trees  is  a  case  of  diffi- 
'(  culty.  £ven  there,  however,  the  Court,  in  the  case  of  Green- 
"  ock,  restricted  the  heir  in  possession  from  destroying  silva 
<*  cedua,  which  was  not  mature  for  cutting," 
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^767.     Major  Forbes  of  Pitrichie.  Esq..    -      Appdlant. 


FOBBEs     Andrew  Skene  of  Dyce,  and  Others,    Respondents. 


V. 
8KBMB. 


House  of  Lords,  2bth  January  1757. 

Entail.-^Hbir  Fbmalb. — Fabsivb  Bbpbbsbntation. — 1.  An 
entail  conceived  to  heirs  male,  whom  idling,  to  the  entailer's 
daaghters  by  name,  and  the  heirs  male  of  their  body.  Held 
that  a  son  of  one  of  these  daaghters  was  not  an  heir  female, 
but  an  heir  male  in  Tirtue  of  the  destination.  2.  There  being 
no  annulling  clause  in  the  entail,  held  that  the  debis  contract- 
ed bj  a  pre?iou8  heir  affected  the  succeeding  heir  under  the 
passive  titles. 

No.  This  case  arose  out  of  the  succession  of  Miyor 

Forbes  to  the  estate  of  Pitrichie,  as  set  forth  in  the 
case  reported  p.  570. 

The  entailer's  son  Sir  Charles,  after  his  father's 
death,  ratified  the  entail,  and  resigning  on  the  pro- 
curatory  therein,  obtained  a  charter,  but  died  with- 
out issue  and  without  being  infeft,  whereupon  the 
estate  descended  to  Mrs  Jean  Maitland. 

During  the  few  years  Sir  Charles  possessed,  he 
contracted  debts  amounting  to  30,000  merks, 
(L.1666.)  Jean  Maitland  also  contracted  debt  to 
the  amount  of  20,000  merks,  (L.1111.)  When  her 
son  Charles  Maitland,  advocate,  succeeded,  the  es- 
tate was  further  burdened  with  L.2000  sterling. 
Actions  were  raised  by  the  respondents,  his  credi- 
tors, against  the  appellant,  as  representing  Charles 
MaitljLnd.  In  defence,  the  appellant  maintained. 
That  Charles  Maitland  was  an  heir  female,  and  as 
heirs  female  are,  by  the  express  provisions  of  the  en- 
tail, laid  under  an  absolute  prohibition  '*  to  wadset 
''  and  impignorate  the  aforesaid  lands,  or  any  part 
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"  thereof,  or  to  burden  or  affect  the  same  with  any      ^757 
"  sum  of  money  above  the  siun  of  50,000  merks,"  and     ^'^"^'^ 
if  the  estate  became  burdened  by  the  previous  heir     sKiiNB. 
with  this  sum,  then  they  were  strictly  prohibited 
from  burdening  it  with  any  more,  under  a  contra- 
vention and  irritancy  of  their  right;  and  as  the  en- 
tail was  his  sole  title  to  the  estate,  and  the  estate 
already  burdened  to  the  full  extent,  his  personal 
creditors  could  have  no  right  to  attach  the  same, 
nor  to  come  against  the  appellant  personally  for  the 
debt. 

Answered: — By  the  peculiar  conception  of  the 
destination  clause,  the  appellant  was  an  heir  male 
and  not  an  heir  female.  This  is  apparent  from  the 
clause  itself: — '^  To  Charles  Maitland,  his  only  son 
m  fee,  and  his  heirs  male  of  his  body ;  which  fail- 
ing, to  his  younger  brothers,  and  the  heirs  male  of 
"  their  bodies  respectively;  which  failing,  to  the  heirs 
female  of  the  said  Charles  Maitland's  body;  which 
&iling,  to  Jean  Maitland,  his  eldest  daughter,  and 
the  heirs  male  to  be  procreated  of  her  body;  which 
failing,  to  Mary  Maitland  his  second  daughter^  and 
the  heirs  male  of  her  bodt/^*"  &c.  He  was  therefore 
not  bound  by  the  above  clause  directed  against 
heirs  female.  He  might  contract  debt,  and  omit  in- 
serting the  prohibitive  and  irritant  clauses  in  the 
title  which  he  made  up  to  his  mother. 

Of  this  date  the  Lord  Ordinary  found  the  appel- July  31, 
lant  "  liable  to  make  payment  to  the  pursuers  of  the  ^^^" 
**  sums  libelled."    And  on  reclaiming  petition  the 
Court,  of  this  date,  adhered,  with  this  explanation: —  February  25, 
**  Ist^  That  Charles  Maitland  was  not  an  heir  female 
*'  in  the  sense  of  the  tailzie  made  by  Sir  Charles,  his 
''  grandfather,  in  1700.    2dy  That  as  there  is  no  an- 
''  nulling  clause  in  the  said  entail,   the  same  can- 
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^757.       «  not  have  any  effect  against  the  pursuers'  debte. 

FORBKs      a  ^^^  2dy  That  the  entail  can  have  no  effect  as  to 

SKENK.      **  the  lands  of  Pitrichie,  and  others  to  which  Mr 

**  Charles  made  up  titles  as  heir  to  his  mother,  with- 

''  out  engrossing  the  prohibitive  and  irritant  clauses 

*'  in  his  retour  and  infeftment" 

Against  these  interlocutors  the  present  appeal  was 
brought. 

Pleaded  for  the  Appellant: — That  Charles  Maitland 
had  no  power  to  charge  the  estate  with  any  debt, 
being  bound  by  the  prohibitive,  irritant,  and  resolu- 
tive clauses  therein,  as  an  heir  female  under  the  des- 
tination of  the  entail — he  being  the  son  of  an  heir 
female,  (Jean  Maitland.)  And  his  mother  having 
exercised  the  power  reserved  to  burden  to  the  fiill 
extent  allowed  by  the  entail,  he  could  not  burden  it 
with  any  sum  beyond  the  sum  mentioned.  The  debts 
therefore  of  Charles  Maitland,  advocate,  cannot  af- 
fect the  present  heir  in  possession.  Even  supposing 
it  otherwise,  these  debts  of  his  being  merely  personal 
and  never  having  been  created  a  burden  on  the  es- 
tate, could  not  affect  the  same;  just  as  it  was  equally 
clear  that,  if  he  had  done  any  act  or  deed  to  make 
them  a  real  burden,  they  would  have  in  like  manner 
been  ineffectual.  Nor  is  the  question  in  any  degree 
altered  by  Charles  Maitland  making  up  his  titles  as 
heir  to  his  mother,  without  engrossing  the  prohibi- 
tive and  irritant  clauses  in  his  retour,  because  this 
act  of  contravention  on  his  part  could  not  affect  the 
entail.  Besides,  it  is  only  an  heir  who  serves  ge- 
nerally to  his  predecessor  that  becomes  liable  uni- 
versally under  the  passive  title.  But  this  rule  ought 
not  to  apply  to  an  heir  of  entail. 

Pleaded  for  the  Respondents : — Charles  Maitland 
was  an  heir  male  in  the  sense  indicated  by  the  ex- 
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press  destination  of  the  entail;  and  as  that  entail IZ^ 

only  laid  the  restrictions  against  contracting  debt  on  ^^^^** 
the  heirs  female  and  not  on  heirs  male,  it  was  skenb. 
competent  for  him  not  only  to  contract  debt,  but 
also  to  make  up  his  title  without  inserting  in  his  re- 
tour  the  prohibitory,  irritant,  and  resolutive  clauses 
in  the  entail.  It  is  obvious  that  the  term,  heirs  fe- 
male, as  used  in  the  first  clause  is  descriptive  of 
daughters,  in  contra-distinction  to  males  descended 
of  their  body.  Thus,  "  to  Jane  Maitland,  my  eldest 
"  daughter,  and  the  heirs  male  of  her  body''  But  even 
if  it  were  more  doubtful  than  it  appears,  it  would 
not  avail  the  appellant,  because  in  the  entail  there  is 
no  clause  annulling  the  debts  contracted,  and  the  re- 
solutive clause,  being  thus  defective,  leaves  the  estate 
open  to  the  debts  of  the  heirs  of  entail.  He  cannot 
pretend  to  maintain  that  he  is  not  liable  in  the  pas- 
sive titles,  because  he  has  entered  without  inventory 
on  the  possession  of  his  ancestor's  estate,  and  this  is 
sufficient  to  subject  him,  whether  he  enter  as  heir  of 
line,  or  of  provision,  or  of  tailzie,  &c.,  and  whether 
by  general  or  special  service. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  said  appeal  be  dis- 
missed^  and  the  interloctUors  be  affirmed. 

For  Appellant,  C.  York,  S.  Frazer^ 

For  Respondents,  Robert  Dundas,  AL  Forrester. 

Ao^e.— Unreported  in  Court  of  Session. 
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^^^^.^"  [M.  2340.] 

JEFFREY,  &C.  ^  -.  M  n       , 

Duke  of  Roxburgh,        -        -         Appmant. 
Jeffrey  and  Others,  (Kelso  case)       Respondent. 

House  of  Lords,  18^  March  1757- 

Burgh. — Dubs  and  Customs — Srrvitudb — Prescription.— 
\st,  Held  though  the  merchants  of  Kelso  cotdd  produce  no 
charter  or  seal  of  cause,  yet  that  they  were  a  buigh  of  barony 
by  the  charter  in  favour  of  the  Ekirl  of  Roxbur)^  erecting  his 
lands  and  the  town  into  a  barony.  But,  2dy  That  their  right  of 
entering  burgesses,  &c,  was  subject  to  his  regulation  and  control 
Scf,  That  they  were  not  entitled  to  uplift  the  dues  and  customs, 
and  their  claim  to  ha?e  the  past  dues  and  customs  applied  to 
the  common  good  of  the  burgh  was  prescribed.  4/A,  That 
though  they  had  immemorial  possession  of  a  right  of  bleaching 
skins,  and  drying  and  washing  linen  on  the  island  of  Ana>  yet 
they  had  not  acquired  any  servitude  over  it. 

No.  Before  the  Reformation  the  lands  and  village  of 

Kelso  had  belonged  to  the  abbots  and  monastery  of 
Kelso.  They  afterwards  came  into  the  possession  of 
the  Earl  of  Roxburgh.  Thereafter  a  contract  was 
entered  into  between  His  Majesty  and  the  Earl, 
whereby,  on  resigning  these  lands,  comprehending 
the  town  and  lands  of  Kelso,  with  the  customs  and 
dues  of  the  town,  His  Majesty  agreed  to '  give  a 
charter,  '^  ereA;ing  the  said  town  of  Kelso,  with  all 
'*  and  sundry  lands,  tenements,  cottages,  houses,  and 
'^  all  other  pertinents  within  the  territory  of  the 
''  same,  in  ane  free  Burgh  of  Barony,  to  be  called  in 
*'  all  time  coming  the  Burgh  of  Kelso,  with  all  liber- 
"  ties  and  privileges  of  Burgh  of  Barony,  and  to  hold 
"  weekly  upon  Saturday  ane  market-day,**  and  "  with 
"  power  to  hold  two  fairs,  and  with  power  to  this 
*'  said  Earl  to  elect  and  choose  bailies,  derks,  offi- 
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"  cers,  and  to  uplift  customs  and  duties  of  the  same,     ^' 
markets  and  &irs,  and  also  uniting  the  same  lands. 


mihis,  and  Burgh  of  Barony,  to  be  called  the""*"^'^ 
"  Lordship  and  Barony  of  Haliden."* 

In  terms  of  this  contract  a  charter  was  granted  to  i634. 
the  Earl  by  the  Crown,  in  terms  as  above,  erecting 
the  Burgh  of  Kelso  into  a  Burgh  of  Barony,  with 
right  to  the  Earl  to  admit  burgesses,  and  to  uplift 
the  customs  and  duties  of  the  market  and  fairs.  It 
contains  no  obligation  on  him  to  be  accountable  for 
these  any  more  than  for  the  rents  of  the  other  pre- 
mises; but  it  contains  this  clause,  **  custumas  et  di- 
"  vorias  earundem  recipiendi  et  levandi,  et  easdem 
*'  ad  commune  bonum  dicti  burgi  applicandir 

This  clause,  authorizing  the  customs  and  dues  to 
be  applied  to  the  uses  and  good  of  the  burgh,  was 
not  in  the  contract,  which  was  the  warrant  of  the 
charter. 

In  the  subsequent  charters  this  clause,  ^^  ad  com- 
"  mune  bonum  burgi"  was  omitted:  The  customs 
and  dues  were  constantly  levied  by  the  Duke,  and, 
until  lately,  the  respondents  had  but  one  cause  of 
complaint,  which  was,  that  the  appellant  did  not  re- 
gularly apply  the  whole  customs  to  the  good  of  the 
burgh.  The  Earl  never  exercised  the  powers  conferred 
upon  him.  He  never  admitted  burgesses,  who  might 
have  constituted  a  body  politic  or  corporate:  but  in 
all  time  there  were  bakers,  brewers,  butchers,  and 
other  craftsmen  in  the  burgh,  who,  in  process  of  time, 
formed  themselves  into  societies,  and  made  bye-laws, 
which  were  approved  of  by  the  Earl  of  Roxburgh, 
but  without  possessing  any  express  grant  or  seal  of 
cause.  Having  assumed  exclusive  privileges  of  a 
body  corporate,  in  preventing  other  craftsmen  from 
setting  up  in  town,  and  the  exercise  of  other  rights. 
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^767.      the  late  Duke  of  Roxburgh  revoked  these  regula- 
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tions,  and  interfered  otherwise  with  what  they  ood- 
JBFFRST,  &c.eeiyed  their  rights;  whereupon  the  craftsmen  brought 
1634.  the  present  action  of  declarator,  to  have  it  found 
and  declared,  1^^,  That  in  virtue  of  the  foresaid 
charter  they  had  been,  passed  the  memory  of  man, 
settled  and  established  into  six  incorporations,  and 
had  enjoyed  exclusive  privileges  of  prosecuting  their 
trades  within  the  burgh.  2(/,  That  the  incorpora- 
tion was  entitled  to  the  customs  of  the  weekly 
markets,  and  of  the  two  fairs  granted  for  the  good  of 
the  burgh,  and  the  Duke  having  uplifted  these  dues, 
was  bound  to  apply  them  to  the  good  of  the  burgfa 
in  terms  of  the  charter  1634.  3d^  That  there  was  a 
piece  of  ground  lying  opposite  to  the  Milns  of 
Kelso,  in  the  river  Tweed,  described  to  be  the 
Island  of  Ana,  which  the  skinners  had  immemo- 
rially  made  use  of  for  drying  their  leather  and  skins, 
and  the  whole  inhabitants  for  drying  and  washing 
their  clothes,  until  of  late  they  were  debarred  there- 
from. Defences, — 1.  No  erection  into  a  corporation, 
no  seal  of  cause,  and  no  grant  conferring  any  such 
privileges.  2.  The  craftsmen  had  no  right  to  exact 
customs  or  dues,  or  to  prevent  other  craftismen  from 
setting  up  in  the  burgh;  and  the  charter  1634  found- 
ed on  did  not  confer  on  them  any  such  exclusive  privi- 
leges. The  claim  on  the  Duke  to  apply  the  customs 
and  dues  uplifted  in  times  past,  to  the  conunon  good 
of  the  burgh,  was  prescribed  by  the  negative  prescrip- 
tion. 3.  The  Duke  of  Roxburgh,  being  proprietor  of 
the  lands  on  both  sides  of  the  river  Tweed,  both  above 
and  below  the  island  in  question,  the  said  island,  call- 
ed Ana,  situated  in  the  middle  of  the  stream,  which 
had  been  recently  separated  from  his  other  lands,  by 
an  irruption  of  the  river,  was  in  law  a  part  of  his 
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property,  and  he  was  entitled  to  exclude  the  crafts- .^^^^^ 

men  and  the  inhabitants  of  the  burgh  therefrom,  ««"j;««« 
who  could  neither  allege  nor  prove  any  right  of  pro- J'w™^*^*  ^c. 
perty,  or  right  of  servitude  over  it     They  had  no 
title  from  him,  or  any  other.     And  there  was  no 
prcedium  dominans  belonging  to  them,  to  which  such 
servitude  could  attach. 

The  Lords,  of  this  date,  found  that  the  "  pursuers,  J^^g  ^®^' 
^^  the  merchants,  and  the  several  crafts,  are  incorpo- 
rations, having  perpetual  succession,  subject  never- 
theless to  such  proper  regulations  as  the  Duke  of 
Roxburgh  and  his  successors.  Barons  of  the  Burgh 
"  of  Kelso,  shall  by  themselves  or  their  bailies  make, 
"  touching  the  government  of  the  said  corporation,  or 
''  admission  of  new  entrants;  the  said  regulations  be- 
"  ing  always  for  the  good  and  well-being  of  the  said 
'*  corporation  and  burgh.  And  found,  and  hereby  find, 
"  that  the  Duke  of  Roxburgh,  by  his  rights  erecting 
"  the  said  burgh,  is  obliged  to  apply  the  whole  reve- 
"  nue  arising  from  the  customs  of  the  weekly  markets, 
and  two  annual  fairs,  for  the  good  of  the  town,  and 
that  the  application  of  the  custom,  commonly  called 
"  the  spoon  and  ladle,  for  a  salary  to  the  bailie  of 
''  the  said  burgh,  is  a  proper  application  thereof,  and 
"  for  the  good  of  the  burgh;  and  found  and  hereby 
"  find  it  proven  by  the  defender's  admission,  that 
the  burgesses,  inhabitants  of  the  said  burgh,  have 
been  immemorially  in  the  constant  uninterrupted 
possession  of  whitening  and  drying  their  linen  on 
'*  the  island  called  the  Ana  or  Sandbed.  And  therefore 
''  found  and  hereby  find  them  entitled  to  continue 
"  their  said  possession  of  whitening  and  drying  their 
"  linen  there  as  formerly,  and  remitted  to  the  Lord 
**  Ordinary."  On  petitions  and  representations  the 
Court  ^^  adhered,  and  hereby  adhere,  to  the  first  part  12th  Jan. 

^         1756. 
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i^i-—"  of  their  former  interlocutor,  finding  the  pursuers, 
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^,  *^  the  merchants  and  several  crafts  of  the  town  of 
JBFFRBT,  &c  «  Kelso,  are  incorporations,  having  perpetual  succes- 
*^  sion,  subjected  to  such  proper  regulation  as  the 
**  Duke  of  Roxburgh  and  his  successors,  Barons  of 
"  the  Burgh  of  Kelso,  shall  by  themselves  or  their 
'*  bailie  make,  touching  the  government  of  the  siud 
"  incorporations;  repelled  and  hereby  repel  the  de- 
**  fence  offered  for  the  Duke  with  respect  to  the  appli- 
*'  cation  of  the  customs  and  duties  of  the  two  annual 
**  fairs  and  weekly  markets;  and  repelled,  and  hereby 
^^  repel  the  defence  made  for  the  Duke,  founded  on 
the  charter  1747,  and  subsequent  charters  granted 
by  the  Crown  to  the  Duke's  predecessors;  and  repel- 
led and  hereby  repel  the  defence  of  the  positive  and 
negative  prescription  with  respect  to  the  custom  of 
*'  the  fairs  and  weekly  markets;  and  repeUed  wd 
hereby  repel  the  defence  of  the  right  to  the  cus- 
toms, alleged  to  belong  to  Learmont  and  Healley, 
**  in  respect  no  such  right  is  produced.  But  granted 
*^  diligence,  at  the  defender's  instance,  for  recover- 
"  ing  these  rights;  and  when  they  are  recovered, 
"  remitted  to  the  Lord  Prestongrange,  in  place  of 
**  the  Lord  Elchies,  to  hear  parties'  procurators 
''  thereon,  and  to  do  therein  as  he  should  see  cause: 
"  and  found,  and  hereby  find  it  proven,  by  the 
'*  defender's  admission,  that  the  burgesses  and  in- 
''  habitants  of  the  said  burgh  have  been  immemo- 
"  rially  in  the  uninterrupted  possession  of  whiten- 
'^  ing  and  drying  their  linen  upon  the  island  called 
**  the  Ana  or  Sandbed;  therefore  found  and  hereby 
'^  find  them  entitled  to  continue  the  said  possession, 
''  and  remitted  to  the  Lord  Ordinary  to  hear  parties' 
"  procurators  how  they  are  to  have  access  to  the  use 
"  of  the  said  Ana  or  Sandbed,  with  the  least  prejudice 
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"  to  the  defender's  the  Duke  ofRoxburgh's  property."      i767. 

After  another  petition  the  C!ourt  adhered.  Against  boxburoh 
these  interlocutors  the  present  appeal  was  brought,  jbpfret,  &c. 

Pleaded  for  tJie  Appellant: — 1^^,  That  the  respon-  ii^l^  Feb. 
dents  were  never  erected  into  a  body  corporate,  and 
could  not  hold  exclusive  privileges  as  such.  That 
they  were  never  so  erected  by  any  of  the  grants  from 
the  Crown  above  set  forth;  all  these  grants  being  in 
favour  of  the  Earl  of  Roxburgh,  with  power  to  him 
and  his  successors  to  admit  free  burgesses  as  they 
should  think  fit;  and  the  Earl  had  never  created  any 
bodies  politic  or  corporate  within  the  Burgh  of 
Kelso;  and  until  this  was  done  no  acts  or  regulations 
of  their  own  could  constitute  them  into  a  corpora- 
tion. 2,d^  That  the  charter  1684,  with  the  clause, 
**  et  ea^dem  ad  commune  bonum  dicte  burgi  applicandi,^ 
did  not  confer  the  privilege  of  corporation,  or  any 
right  to  exact  the  dues  and  customs.  These  were 
conferred  on  the  Baron;  and  the  clause  therein  of 
applying  them  to  the  common  good  of  the  burgh  did 
not  originally  form  a  part  of  his  right,  and  was  con- 
sequently, in  the  charter  of  1647  and  subsequent 
charters,  entirely  omitted.  Sd,  In  regard  to  the  isl- 
and, this  being  his  exclusive  property,  the  pursuers 
adduce  no  title  or  right  to  the  same  acquired  from 
him.  They  do  not  aver  any  title  by  which  they  could 
acquire  a  right  by  prescription.  Nor  could  the  use  of 
it  for  bleaching  and  drying  belong  to  them  as  a 
right  of  servitude,  because  there  was  no  dominant 
tenement  for  whose  benefit  it  could  be  acquired. 

Pleaded  for  the  Respondents: — Irf,  The  burgesses 
and  inhabitants  of  the  burgh  of  Kelso  are  corpora- 
tions, having  perpetual  succession,  which  are  not  li- 
able to  be  abolished  and  extinguished  at  the  pleasure 
of  the  Duke  of  Roxburgh.    They  have  enjoyed  pri- 
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KoxBDROH  vileges  as  a  corporation  for  time  out  of  mind,  sub- 
ject to  regulations  approvable  by  the  Baron;  the 
latter,  only  exercising  his  right  for  their  conunon 
good.    2dy  The  erection  of  the  town  of  Kelso  into  a 
Burgh  pf  Barony,  although  contained  in  the  charts 
in  &your  of  the  Earl,  was  a  sufficient  title  to  them, 
and  a  sufficient  seal  of  cause;  and  seeing  the  Earl  had 
levied  the  dues  and  customs  himself,  and  was  bound 
to  apply  them  to  the  common  good  of  the  burgh  by 
the  earlier  charter  of  1634,  it  made  no  difference 
that  the  subsequent  charters  omitted  this  clause,  as 
the  burgh  had  been  in  immemorial  use  and  wont  of 
exacting  these  dues,  and  applying  them  to  the  com- 
mon good  of  the  burgh.    3d,  And  as  to  the  island 
of  Ana,  by  charters  1614  and  1634,  the  burgh  is 
erected  ''  cum  omnis  et  singulis  terris,  tenementis, 
*'  &c.,  et  singulis  suis  pertinentiis,"  and  the  burgesses 
and  inhabitants  having  possessed  the  island  as  a 
pertinent,  the  same  must  be  presumed  to  be  com- 
prehended within  the  grants  of  the  Crown,  whidi 
being  confirmed  and  followed  by  prescriptive  posses- 
sion, is  at  once  a  sufficient  title. 
After  hearing  counsel  upon  the 
Petition  of  the  Dvke  of  Roxburgh,  as  also  upon  the 
answer  of  Ninian  Jeffrey ^  treasurer  of  the  Mer* 
chant  Company  in  the  burgh  of  Kelso,  and  others, 
for  themselves,  and,  as  being  the  representatives  of 
the  several  corporations  of  the  said  borough,  and 
of  the  ovmers  of  feus  and  tenements,  and  of  the 
other  burgesses  and  inhabitants  of  that  burgh,  it  wa$ 
ordered  afid  adjudged  that  after  the  words  ^go- 
vernment of  the  said  incorporations,^^  these  words 
be  inserted — '^or  admission  of  new  entrants,  with- 
out prejudice  to  any  question  that  may  arise  tatich- 
ing  the  reasonableness  of  the  entries  or  upsets,  or 
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other  conditions  to  be  imposed  on  any  such  admis-  ^^^^- 
sions^  or  touching  any  claim  of  exclusive  privi-  ^^^^^^ 
leges  of  trafficking  or  trading  vdthin  the  said  jeffret. 
burgh.''  And  it  is  hereby  ordered  and  adjudged^ 
That  the  remaining  part  of  the  said  interlociUor 
be^  and  the  same  is  hereby  reversed;  and  that  the 
defences  offered  for  the  appellant  with  respect  to 
the  customs  and  duties^  and  the  little  island  called 
Ana,  or  the  Sandbedy  be  sustained;  and  that  as  to 
the  said  customs  and  duties,  and  the  said  little 
island,  the  appellant  be  assoilzied.  And  it  is 
further  ordered  and  adjudged.  That  the  said  in- 
terlocutor, and  the  said  interlocutors  of  the  18th 
February  1755,  adhering  thereto,  so  far  as  the 
same  are  not  reversed  or  varied  as  aforesaid,  be, 
and  the  same  are  hereby  affirmed. 

For  Appellants,  Bob.  Dundas,  C.  Yorke. 

For  Respondent,  Al.  Forrester,  Al.  Wedderbum. 

Note, — The  particalar  ground  upon  which  the  revenal  in  the 
House  of  Lords  proceeded,  in  regard  to  the  island  of  Ana,  not 
being  known  and  not  appearing,  leaves  the  case  in  uncertainty; 
but  as  the  House  of  Lords  has  sustained  the  Duke*8  special  de- 
fence on  this  head,  the  grounds  of  the  reversal  must^  it  is  presum- 
ed, be  found  within  that  defence. 

Lord  Kames,  as  to  the  first  point,  says  that  "  the  difficulty  in 
the  case  was,  that  no  seals  of  cause  were  produced.  This  diffi- 
culty was  surmounted  upon  the  following  considerations.  By 
the  erection  of  a  village  into  a  burgh  of  barony,  &c.,  the  houses 
are  incorporated  into  one  feudal  subject,  and  the  inhabitants  are 
also  united  into  an  incorporation,  which  holds  the  feudal  subject 
of  the  Baron.  Next,  by  erection  of  every  burgh,  whether  of 
royalty,  regality,  or  barony,  certain  exclusive  privileges  of  trade 
are  understood  to  be  granted  to  the  incorporation;  because  such 
is  the  purpose  and  motive  for  erecting  a  burgh.  Therefore  the 
town  of  Kelso  enjoys  those  exclusive  privileges  without  the  ne- 
cessity of  alleging  that  seals  of  cause  were  granted  by  the  Baron." 
Out  he  second  point  he  says, — "  The  defence  was,  that  this  claim 
was  lost  by  the  negative  prescription.'* — Kames,  p.  98  et  100; 
Mchies,  p.  100,  Notes, 
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BLACKWOOD 

r.  [M.  6991.] 


ALLAN. 


Robert  Blackwood  of  Petrevie,    -     AppdlanL 
Henry  Allan  and  Others^     -        •   Bespandent. 

House  of  Lords,  23d  March  1757. 

Inhibition. — An  inhibition  sustained  which  was  objected  to  at 
setting  forth  two  separate  debts  by  bond,  in  the  narratiTe  of  the 
letters,  while  the  will  only  referred  to  a  bond  without  distin- 
guishing  which,  the  omission  of  the  letter  S  in  the  word 
*<  bond  "  being  a  clerical  error. 

A  ranking  and  sale  of  the  estate  of  Dudhope  was 
brought,  over  which  several  heritable  securities  were 
granted.  Upon  one  of  these  heritable  bonds,  an  inhibi- 
tion at  the  instance  of  Allan  was  led,  and  the  question 
in  the  ranking  was,  whether  his  inhibition  was  effectual 
to  secure  a  preference  over  a  subsequent  disposition  in 
security?  The  objection  stated  to  the  inhibition  was, 
that  it  was  null  and  void,  in  respect  that  in  the  na^ 
rative  of  the  letters,  it  set  forth,  that  Robert  AUan 
was  creditor  to  Sir  Greorge  Hamilton,  by  bond,  for 
the  sum  of  L.4000  Scots,  and  that  he  was  creditor 
to  the  said  Sir  George  Hamilton,  and  Sir  Robert 
Milne,  by  another  bond,  in  the  sum  of  3000  merks; 
yet  the  will  of  these  letters  ran  thus: — Our  will  is, 
"  &a — That  ye  prohibit  and  discharge  the  said  Sir 
"  George  Hamilton  and  Sir  Robert  Milne  to  wad- 
"  set,  dispone,"  &c.,  "  in  prejudice  of  the  said  com- 
*'  plainer,  anent  the  implement  and  fulfilling  to  him 
"  of  the  aforesaid  bond''  The  will,  the  use  of  the 
word  "  bond"  in  place  of  "bonds,"  made  it  uncertain 
to  which  of  the  bonds  the  warrant  applied.  The 
executions  returned  by  the  messenger  against  the 
debtors,  and  also  against  the  lieges,  were  in  precisely 
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the  same  words.    It  w^s  therefore  contended  that      ^^^^' 
the  inhibition  was  void  and  null  by  reason  of  uncer-  ^^^^^^^ 
tainty.    It  was  answered: — That  the  objection  was     allak. 
founded  merely  on  the  inaccuracy  of  the  writer 
of  the  inhibition.    It  was  a  mere  clerical  omission 
pf  the  letter  S»  and  ought  to  be  disregarded,  because 
it  was  apparent  from  the  narrative  of  the  inhibition 
what  bonds  were  meant;  and  although  the  execu- 
tions bore  the  same  error,  yet,  as  they  contained  a 
general  clause  that  all  was  done  conform  to  the  tenor 
of  the  principal  letters^  the  preamble  of  which  men- 
tions both  bonds,  they  ought  to  be  sustained. 

The  Lord  Ordinary  at  first  sustained  the  objection  ^^  ^  i749. 
to  the  inhibition;  but  on  representation  and  refer^ 
CAce  being  made  to  the  case  of  Maclellan  v.  Allan, 
8th  July  1725,  where,  in  a  competition  between  Sir 
George  Hamilton's  creditors,  the  same  objection  was 
stated  then  to  the  inhibition  that  is  now  stated;  the 
Court  overruled  it;  and  he  therefore  maintained  that 
the  same  judgment  ought  to  be  applied  in  this  case. 

The  Lord  Ordinary  repelled  the  objection  to  theJ^ne27 
inhibition,  in  respect  of  the  former  judgment  in  the  ^^fio. 
case  alluded  to.     And  on  reclaiming  petition,  the 
Court  adhered.  Nov.  6, 1750. 

Against  these  interlocutors  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant: — That  an  inhibition  was 
a  writ  which  must  be  correct  in  all  its  parts,  parti- 
cularly in  so  essential  a  part  as  the  will,  which 
is  the  warrant  for  execution.  In  the  present  case 
that  warrant  is  defective,  It  does  not  specify  clearly 
the  debt  in  respect  of  which  it  is  granted.  The  nar- 
rative of  the  inhibition  sets  forth  two  separate  and 
distinct  bonds,  unconnected  the  one  with  the  other, 

but  the  will  only  refers  to  one  bond,  without  speci- 

2t 
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rfying  which,  and  therefore  it  is  impossible  the  inhi- 
V.        bition  can  be  good  for  anything.    The  supplying  the 

letter  S  in  the  register  of  inhibitions  was  unautho- 
rized and  improper,  and  did  not  remedy  the  defect 

Pleaded  for  the  Respondent: — It  clearly  appears, 
from  the  various  steps  of  procedure,  that  the  inhi- 
bition proceeds  upon  the  bonds;  and  therefore  the 
objection,  in  the  strongest  light,  is  founded  on  a 
trifling  clerical  error,  namely,  on  the  omission  of  the 
single  letter  S,  which,  neither  in  law  nor  equity,  ought 
to  vitiate  the  inhibition  so  as  to  destroy  the  prefer- 
able right  of  a  creditor  imder  it,  against  whose  debt 
otherwise  no  other  objection  applies,  or  is  pleadable. 
This  error,  though  appearing  in  the  will  of  the  let- 
ters of  inhibition,  was  correctly  inserted  in  the  re- 
cord of  inhibitions,  which  ought  to  suffice.  And  the 
objection  is  res  judicata^  because  it  was  pleaded  be- 
fore against  the  same  inhibition,  and  repelled  by  the 
Court  in  1725. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  the  said  appeal  be  dismissed, 
and  thai  the  said  interlocutor  complained  of  be, 
and  the  same  is  hereby  affirmed  with  costs. 

For  Appellant,  Al.  Forrester^  AL  Wedderbum. 
For  Respondents,  Rob,  Duudas^  C.  Yorke. 

Note.-'LoTd  Elchies  has  this  Note,  p.  209,  "  Inhibition." 
"  In  the  register  (of  inhibitions),  they  had  erroneously  added  tbe 
letter  S,  and  I  at  first  sustained  the  objection ;  bat  afterwards  on 
showing  me  a  decreet,  8th  July  172^>  in  &  question  on  this  yeiy 
inhibition,  with  Callender  of  Craigforth,  where  the  same  objec- 
tion was  repelled,  I  thought  it  did  not  become  me  to  contradict 
a  judgment  in  point  of  the  whole  Court,  therefore  I  gare  my  in- 
terlocutor in  respect  of  that  former  judgment,  repelling  the  ob- 
jection.    Pittrivie  reclaimed,  and  the  President  and  others  were 
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of  my  opinion,  that  when  preference  is  claimed  on  legal  diligence,  1767« 
especially  when  that  diligence  is  used  to  reduce  onerous  transac-  craik 
tions  as  being  spreta  audoriiate,  that  if  there  be  any  defect  in 
the  diligence,  equity  cannot  interpose  to  supply  it  And  I  ob- 
senred  Airther,  that  there  was  more  here  wanting  than  the  letter 
8,  because  Sir  Robert  Milne  could  not  be  inhibited  on  both 
bonds.  But  on  the  question,  it  carried,  to  adhere  to  my  interlo- 
cutor, renit.     President  et  me.*' 


Jean  Craik  and  John  Stewart  her  )    .      „ 
husband,     ....  \  Appellants. 

Grizel  Craik,  only  surviving  daugh-  )  _ 
ter  of  Adam  Craik,       -        -         \Jie^^ent. 

House  of  Lords,  25th  March  1757. 

Entail — Pbovision — Equitt. — An  entail  empowered  the  next 
heir  to  grant  provisions  to  his  younger  children;  but  he  conceiT- 
ing  that  the  entail  so  executed  was  in  fraud  of  his  father's  mar- 
riage-contract, which  provided  the  fee  of  the  estate  to  the  heir  of 
the  marriage,  disponed  the  estate  in  fee  to  his  own  daughter,  and 
did  not  exercise  the  powers  conferred  of  granting  provisions. 
Held,  on  reduction  of  the  son*s  settlement,  as  in  fraud  of  the 
entail,  that  when  she  was  deprived  of  the  benefit  of  her  father's 
settlement,  equity  will  support  that  deed  to  the  extent  of  a 
reasonable  provision,  although  the  powers  of  the  entail  in  this 
respect  had  not  been  exercised. 

For  the  circumstances  of  this  case  see  p.  542. 

The  House  of  Lords,  «in  affirming  the  judgment  of 
the  Court  of  Session,  specially  reserved  power  to 
the  respondent  to  claim  a  provision  out  of  the  estate, 
her  father  having,  by  the  entail  of  1728,  a  power  to 
provide  such  provisions  to  younger  children;  and  in 
the  present  action  she  now  contended  that  the  set- 
tlement of  the  estate  on  her  by  her  father,  although 
adjudged  to  have  been  ultra  vires  of  the  &ther,  yet 
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1767.      ought  to  be  sustained  to  the  extent  of  a  reasonable 

cRAiK     provision,  aijd  concluding  to  have  that  portion  as- 

CRA7K.     certained.    Proof  was  ordered  of  the  rental  of  the 

estate.     It  was  proved  that  this  was  only  a  trifle 

more  than  what  it  was  at  her  father's  death. 

Nov.  19,  The  Court,  by  a  majority,  found  that  the  pursuer 

J766.  ^as  entitled  to  the  sum  of  L.1500  sterling,  as  a  pro- 

Feb.  26,  .  .  ^    ,  /.Tx      1  &»  r 

1756.  Vision  out  of  the  estate  of  Duchrae. 

Against  these  interlocutors  the  present  appeal  was 
brought  by  the  appellant,  and  a  cross  appeal  by  the 
respondent,  complaining  of  the  interlocutors  in  so 
far  as  they  only  allowed  her  a  provision  of  L.1500 
out  of  the  estate. 

Pleaded  for  the  Appellants: — That  in  law  the  res- 
pondent had  no  title  to  a  provision  out  of  the 
estate,  as  none  such  had  been  granted  her.  And  it 
does  not  follow  that,  because  her  &ther,  Adam 
Craik,  had  a  power  to  grant  such  provisions — a 
power  which  he  never  exercised,  that  therefore  his 
daughter  has  a  claim  for  such  provision.  On  the 
contrary,  such  power  never  having  been  exercised, 
any  provision  to  the  respondent  can  only  be  con- 
ferred by  the  appellant's  consent ;  and  the  appellant, 
moved  by  equitable  considerations,  having  consented 
that  a  reasonable  provision  be  awarded  to  her,  ought 
not  to  have  been  burdened  with  a  provision  so  great 
as  the  Court  has  allowed,  which  is  exorbitant,  and 
far  exceeds  what  this  small  estate  can  bear.  The 
sum  of  L.1500  is  near  thirteen  years  purchase  of  the 
estate. 

Pleaded  for  the  Respondent : — ^The  estate  of  Duch- 
rae originally  stood  vested  in  her  father  in  fee,  under 
his  marriage  contract.  Thereafter  the  entail  was 
executed  by  his  father,  under  which  the  appellant 
was  favoured;  while  the  deed  of  her  own  father, 
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which  conveyed  the  estate  to  her  as  his  only  daugh 
ter,  was  set  aside.     When,  therefore,  she  is  deprived 
from  taking  the  entire  benefit,  equity  will  support  &aop  p'krt*n 
her  father's  settlement  so  far  as  to  hold  it  as  an  ex  - 
ercise  of  the  power  conferred  on  him  by  the  entail 
to  the  extent  of  a  reasonable  provision.    Looking 
therefore  to  the  value  of  the  estate — to  the  intention 
of  the  testator  to  bestow  the  whole  upon  her — the 
manner  in  which  his  intention  was  disappointed— 
the  provision  allowed  by  the  Court  is  reasonable  in 
the  whole  circumstances. 
After  hearing  counsel,  it  was 
Ordered  and  adjudged^  that  the  appeals  be  dismissed^ 
and  that  the  last  mentioned  interlocutor  of  25th 
February  1756,  and  also  so  much  of  the  said  first 
mentioned  interlocutor  of  the  \^th  November  1755 
as  is  not  thereby  varied^  be  affirmed. 

For  Appellants,  C.  Yorke^  Walter  Stewart. 
For  Respondent,  Robert  Dundas^  Al.  Forrester, 

}fote, — Unreported  in  the  Conrt  of  Session. 


The  Right  Honourable  Lord  Gray  )   ^ 
and  Lady  Gray,         -        -         \  "^J^^"^' 

Magistrates  and  Town  Council  of  |  ^j^^^ 
Perth,        .        .        .        .        ) 

House  of  Lords,  Zdih  March  1757. 

Salmon-Fishino — Grant — Drawing  nrtb  ckn  bank. — A 
prior  grant  to  a  party  of  the  salmon-fishing  in  and  round 
an  island  on  a  riyer,  without  any  limitation  as  to  drawing 
the  nets,  does  not  prevent  the  Crown  from  making  a  post- 
erior grant  to  another  party  whose  lands  are  opposite  to  the 
island;  and  where  the  channel  is  so  narrow  as  not  to  permit  hoth 
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^757.  fishing  without  encroaching  on  each  other^  the  parties  have  an 

GRAY  alternate  right  of  fishing. 

V. 

&c?oF PBHTH.  The  appellants  held  their  lands  situated  on  the 
banks  of  the  Tay  *'  cum  piscariis  salmonum  aliorumque 
"  piscium  in  aqua  de  Tay^  and  under  this  right  and 
holding,  alleged  that  they  and  their  ancestors  had 
been  immemorially  in  possession  of  the  whole  fish- 
ings on  the  north  side  of  the  Tay,  within  the  limits 
of  their  lands;  and  being  desirous  of  improving 
their  fishing,  they  cleared  the  channel  of  the  river  in 
those  places  where  the  stones  obstructed  the  drawing 
of  their  nets,  in  particular  between  their  two  fishing 
stations  called  Hempdome  and  Cruikhead — one  of 
which  was  above,  the  other  below,  the  Island  of  Sleep- 
less, belonging  to  the  respondents. 

.  The  respondents  had  a  prior  grant  from  the  Crown 
of  the  Island  of  Sleepless,  with  the  salmon-fishing 
around  it,  and  when  the  appellants  proceeded  to  erect 
a  fishing  station,  called  the  Pye  Road,  on  their  own 
side,  and  between  Hempdome  and  Cruikhead,  and 
directly  opposite  to  the  Island  of  Sleepless,  the  res- 
pondents objected,  stating  that  this  fishing  station 
was  an  encroachment  on  their  right  of  fishing,  and 
raised  the  present  declarator,  setting  forth  that  they 
had,  both  by  title  and  by  immemorial  possession, 
right  to  the  whole  fishings  around  and  upon  eveiy 
part  of  the  Island  of  Sleepless,  and  concluding  to 
have  it  found  that  the  fishings  upon  the  lead  and 
channel  of  the  river,  inteijected  betwixt  the  said  Is- 
land and  the  opposite  north  bank  of  the  said  Tay, 
was  their  exclusive  property.  They  further  stated, 
that  the  channel  of  the  river  between  the  said  island 
and  the  opposite  shore,  where  this  new  station  was 
erected,  was  so  narrow  as  to  prevent  both  fishing 
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without  encroachment  on  the  other.  That  where  a  ^756. 
salmon-fishing  is  granted  by  the  Crown  upon  a  part  ^^^ 
of  a  river,  without  limiting  the  granter  to  the  parti-,  maomtkates 
cular  part  where  his  nets  are  to  be  drawn,  the  whole 
salmon-fishing  is  granted.  The  grantee  may  draw 
his  nets  on  both  sides  of  the  river;  and  this  right 
had  been  confirmed  by  immemorial  possession,  as 
confirmatory  of  their  grant  from  the  Crown,  which 
grant  was  anterior  to  that  of  the  appellant.  In 
defence,  it  was  stated  that  the  respondents'  grant 
of  the  Island  of  Sleepless,  with  the  salmon-fish- 
ing around  it,  could  not  carry  anything  more  than 
a  grant  of  lands  on  one  side  of  a  river,  with  the  fish- 
ing on  that  side,  which  certainly  imports  no  more, 
than  the  right  of  fishing  in  the  river,  and  drawing 
the  nets  on  the  side  where  the  lands  lye,  but  not  the 
privilege  of  drawing  the  nets  on  the  opposite  side; 
and  that  a  grant  of  the  Island  of  Sleepless,  with  the 
salmon-fishing  round  that  island,  does  not  so  divest 
the  Crown  as  to  prevent  it  from  giving  a  posterior 
grant  of  fishing  on  the  opposite  side. 

The  Court,  of  this  date,  found,  « that  the  town  ofg£'^"°'' 
"  Perth,  pursuers,  have  the  only  exclusive  right  of 
**  fishing  upon  the  lead  and  channel  of  the  river  inter- 
^  jected  betwixt  the  Island  of  Sleepless  and  opposite 
''  north  bank  of  the  said  river,  and  the  defenders 
(appellants)  have  no  right  to  fish  in  that  part  of  the 
river,  and  decern  and  declare  accordingly."  A 
reclaiming  petition  was  presented  praying  a  proof 
A  proof  was  allowed  and  led,  from  which  it  appear- 
ed, that  the  fishing  at  the  Pye  Road  station  might 
be  exercised  without  interfering  with  the  fishing  be- 
longing to  the  town  of  Perth,  at  and  around  the 
Island  of  Sleepless.  After  hearing  parties  on  the .  .  j 
import  of  the  proof,  the  Court  adhered.  1760. 
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^^^^-         Againsft  these  interlocutors  the  present  appMl  wa^ 

°*^^  brought  to  the  House  of  Lords. 
MA0IBTRATE8  Pkoded  foT  the  Appellants :  —That  the  firdut  of  sal- 
'  mou  fishing  around  an  island  does  not  giv^  right  of 
fishing  or  drawing  nets  on  the  oppomte  shot^.  Such 
a  grant  cannot  carry  more  than  the  lands  on  one 
Bide  of  river,  with  a  right  of  fishing  on  Uiat  side» 
and  does  not  import  sudi  a  right  of  fishing  as  en« 
titles  the  respondents  to  draw  their  nets  on  the  oppo- 
site side;  although  no  limitation  is  expressed  as  to 
Uie  place  where  these  nets  are  to  be  drawn.  Nor 
does  such  grant  so  entirely  divest  the  Crown,  as  td 
prevent  it  from  conferring  a  posterior  right  of  fish* 
ing  on  the  opposite  side;  and  consequently  that  Uie 
€rown  may,  notwithstanding  such  grants  establi^  a 
fishing  on  the  banks  of  the  river  oi^Kxsite  to  the 
former  fishing,  and  so  the  first  grant  cannot  cany 
an  exclusive  right  of  fishing  on  both  sides  of  the 
river.  The  respondents'  grant  was  limited  to  fish^ 
ing  in  the  channel  next  or  adjacent  to  the  Island  of 
Sleepless,  and  drawing  their  nets  thereon;  and  there- 
fore being  so  expressly  limited,  they  could  not  pre- 
cribe  a  right  beyond  those  limits.  That  by  the  proof 
adduced,  it  was  dear  that  the  fishing  at  Pye  Road 
station  can  be  carried  on  without  interfering  with 
the  respondents*  right  of  fishing,  and  the  practice 
was  in  such  narrow  channels  to  fish  alternately, 
which  was  the  practice  in  eleven  different  fishings 
on  the  Tay,  where  the  heritors  on  the  different  sides 
fish  in  this  manner. 

Fkaded  for  the  Respondents:  — That  by  the  res- 
pondents' charter,  the  town  of  Perth  acquired  right 
to  the  salmon  fishing  in  the  river  Tay,  close  to  and 
around  the  Island  of  Sleepless  on  all  sides;  and  the 
Crown  having  granted  this  fiill  and  ample  r%ht, 
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MOMYPRNNT 
V. 


could  not  thereafter  confer  on  the  appellants  the 
salmon  fishings  adjacent  to  the  Island  of  Sleepless, 
because  where  a  salmon  fishing  is  granted  by  the  -^tto»- 
Crown  upon  a  river,  without  limiting  it  to  a  parti- 
cular part,  where  his  nets  are  to  be  drawn,  the  whole 
salmon  fishing  is  granted,  and  the  grantee  may  draw 
his  nets  on  both  sides  of  the  river.  The  respond- 
ents have  had  immemorial  possession  conform  to 
this  extent  and  measure  of  their  right,  without  dis- 
pute, and  have  therefore  acquired  a  prescriptive 
title. 

Afler  hearing  counsel,  it  was 
Ordered  and  adjudged^  that  the  interloctUars  com- 
plained of  in  the  said  appeal  be^  and  the  same  are 
hereby  reversed;  and  it  is  hereby  declared^  thai  the 
appellants  are  entitled  to  an  alternate  right  of 
fishing  upon  that  part  of  the  river  in  question^  and 
it  is  therefore  ordered  that  their  defence  be  sus- 
tainedy  and  that  they  be  assoilzied. 

For  Appellants,  C.  Yorke^  Al.  Wedderbum. 
For  Respondents,  B.  Dundas,  Al.  Forrester y  Fred. 
Campbell. 

Note. — Unreported  in  the  Court  of  Session. 
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Appellants. 


Mrs  Mary  Monypenny,  widow  of 
John  Ayton  younger,  and  MARYand 
Jean  their  daughters;  and  James 
Ayton  (formerly  Monypenny)  - 

Thomas  Ayton,  second  son  to  John 
Ayton  the  elder,  and  brother  to  !-  Respondent. 
John  Ayton  the  younger,         -       J 
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1757. 


=  House  of  Lords,  11th  May  1757. 

MONYPKNNT  *^ 

V. 

▲TTON.  Prbsgriptton  OP  Entail — Minority. — Ah  estail  was  exe- 
cuted of  an  estate,  bat  allowed  to  He  dormant  for  eighty  years, 
daring  which  the  succeeding  heirs  bad  possessed  on  a  different 
title  in  fee-simple.  Held  that  the  limitations  in  the  entail 
were  worked  off  and  prescribed  by  the  forty  years*  possession 
had  on  this  absolute  title,  and  that  the  minority  of  heirs  sub- 
stitutes of  entail  did  not  interrupt  the  prescription. 

^^^*  Sir  John  Ayton  executed  a  deed  of  tailzie  in 
1672,  in  favour  of  his  nephew  John  Ayton,  and  the 
heirs  male  of  his  body,  containing  the  usual  prohibi- 
tive, irritant,  and  resolutive  clauses  of  a  strict  entail, 
directed  against  alienating,  impignorating,  or  dispon- 
ing, or  altering  the  order  of  succession. 

This  entail  was  never  recorded,  and  lay  in  the 
maker's  repositories  for  a  period  of  eighty  years 
dormant,  without  having  been  made  use  of  as  a  part 
of  the  title  to  the  estate. 

April30,i676.  On  Sir  John  Ayton  the  maker's  death,  his  ne- 
phew disregarding  this  entail  entirely,  and  taking 
up  the  estate  as  heir  of  line,  completed  his  title  by  a 
service  as  nearest  and  lawful  heir  of  the  deceased 
Sir  John,  and  was  thereupon  infeffc. 

This  John  Ayton  had  three  sons,  John,  David,  and 
Thomas.     On  John  the  son's  marriage  with  the  ap 

March  18,  pellant  Mary  Monypenny,  the  estate  was  disponed 
"  to  the  said  John  Ayton  the  younger,  and  the  heirs 
"  male  of  his  body."*  Of  this  marriage  there  were 
Alexander,  David,  and  the  appellants  Mary  and 
Jean.  Upon  their  father's  and  grandfather's  death, 
Alexander  succeeded  to  the  estates,  and  made  up 
his  title  by  general  service,  as  nearest  and  lawful 
heir  to  his  father,  and  was  infeft.  He  thereafter 
made  a  settlement  of  the  estate  in  favour  of ''  himself 
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•*  and  the  heirs  of  his  body;  whom  failing,  to  David      ^^^^' 
"  Ayton  his  brother-german,  and  the  heirs  of  his  ^^o^^^"'*"^ 
**  body;  whom  failing,  to  the  appellant,  James  Mony-     ayton. 
'*  penny,  and  the  heirs  of  his  body;**  thus  cutting 
off  from  the  succession  his  own  sisters  Mary  and 
Jean. 

On  his  death  without  issue,  and  also  on  the  death 
of  David  his  unde  (elder  brother  to  the  respondent) 
and  also  on  the  death  of  his  own  younger  brother  David 
(nephew  to  the  respondent)  without  issue,  Thomas 
Ayton,  the  respondent,  was  heir-male  and  the  next 
substitute  entitled  to  succeed  to  the  estate  by  the 
entail.     Having  discovered  the  entail  of  1672,  he 
raised  the  present  action  of  declarator,  to  have  it 
found  that  Alexander  Ayton  had  contravened  the 
prohibitions  of  the  entail,  and  to  have  his  right  to 
succeed  to  the  estate  under  it  declared.    The  defence 
was,  that  the  maker  never  intended  this  deed  to  be 
a  proper  entail — that  it  was  a  mere  temporary  ar- 
rangement; but  having  been  neither  recorded  nor 
used  as  a  title,  it  must  be  presumed  to  have  been 
laid  aside.     At  all  events,  supposing  the  entail  un- 
exceptionable in  all  respects,  the  deed,  and  the  whole 
interests  and  obligations  thereon,  having  been  ne- 
glected for  eighty  years,  was  now  become  void,  and 
prescribed  by  the  act  1469,  which  sets  forth  that  unless 
the  said  obligation  be  followed  furth  within  the  space 
of  forty  years,  the  same  shall  prescribe.  But  theappel- 
lant's  right  is  further  established  by  the  positive  pre- 
scription introduced  by  the  statute  1617.   It  was  an- 
swered, That  the  minority  of  the  prior  substitute  heir 
of  entail  (David)  interrupted  the  prescription.  It  was 
replied,  that  the  minority  of  substitute  heirs  of  entail, 
and  more  especially  of  a  prior  substitute,  could  not^ 
in  law,  be  deducted  from  the  currency  of  the  pres- 
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^^^'^'     criptioQ.    That  the  respondent  was  not  a  minor,— 
that  the  plea  of  minority  was  personal  to  those 
ATTON.     entitled  to  plead  it — ^that  he  was  of  age  himself  fifty 
years  ago,  and  was  not  entitled  to  plead  the  mi- 
nority  of  the  substitute  heir  prior  to  him. 
Feb.  27,1766.     The  Court,  of  this  date,  pronounced  this  interlo- 
cutor, repelling  the  defences  founded  on  prescription, 
and  finding, ''  that  the  prohibitions  in  the  entail  were 
*'  perpetual  and  binding  on  the  several  substitutes 
'*  aflter  the  death  of  the  maker.'*  And  on  reclaiming 
July  31,1756.  petition,  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was 
brought. 

Pleaded  fw  the  Appdlant: — That  the  deed  of  en- 
tail  executed  in  1672,  was  not  to  be  viewed  as  an 
entail,  or  as  a  subsisting  deed,  but  in  law  is  to  be 
looked  on  as  one  of  temporary  arrangement,  and  as 
one  in  regard  to  which  the  maker  had  changed  his 
mind.  This  is  supported  by  the  whole  circumstances 
-of  the  case,  and  the  power  in  the  deed  to  revoke. 
By  the  non-delivery,  therefore,  of  the  deed,  and  the 
neglect  of  every  party  interested  in  it  for  a  period  of 
eighty  years,  during  which  it  lay  dormant  without 
being  acted  on  or  recorded,  the  same  must  now  be 
viewed  as  void  and  prescribed  under  the  act  1460,  and 
to  have  come  to  an  end.  The  entail  is  equally  cut  off 
by  the  positive  prescription,  as  the  estate  has  been 
held  under  a  different  title  for  more  than  forty  years, 
thus  working  off  the  prohibitive,  irritant,  and  resolu- 
tive clauses,  by  force  of  prescription,  under  the  sta- 
tute 1617.  Nor  is  it  any  answer  to  the  plea  of  pres- 
cription to  plead  the  minority  of  substitute  heirs  of 
entail,  because  in  law  the  minority  of  substitute-heirs 
of  entail  cannot  be  deducted  from  the  currency  of  the 
long  prescription,  it  being  settled  in  the  case  of  Mao- 


CASES  ON  APPEAL  FROM  SCOTLAND.  658 

dougall  V.  Macdougall,  that  the  minority  of  such      i767. 


substitutes  is  not  sufficient  to  interrupt.    But  even  monypekwy 
if  it  were  otherwise,  the  respondent  cannot  plead  it,     attok. 
because  he  himself  is  not  a  minor — has  been  of  age 
for  the  last  fifty  years — and  as  the  plea  is  personal 
to  the  minor  himself,  he  cannot  plead  the  minority 
of  a  prior  substitute. 

Pleaded  for  the  Bespondent : — The  plea  of  pres- 
cription stated  against  the  entail  is  untenable,  be- 
cause prescription  can  only  operate  where  there  are 
opposite  and  separate  rights  vested  in  different  per- 
sons at  the  same  time,  which  not  being  the  case  here, 
prescription  could  not  and  did  not  run  against  the 
entail.     But  if  the  plea  of  prescription  is  at  all 
pleadable,  it  is  effectually  barred  by  the  minority 
of   the   substitute  heirs  of   entail.      It    was  the 
minority  of  these  heirs  nearest  in  succession  that 
led  to  the  entail  lying  so  long  dormant,  and  after 
these  are  deducted,  it  appears  evident  that  pre- 
scription has  not  run.     And  ss  to  the  want  of  re^ 
cording,  by  the  statute  1685,  entails,  whether  of  date 
prior  or  posterior  to  the  statute,  are  binding  on  heir$ 
though  unrecorded.    By  the  entail  in  question  a  per- 
manent settlement  of  the  estate  was  both  made  and 
intended;  and  the  limitations  therein  are  now  bind- 
ing on  all  concerned,  and  perpetual ;  and  the  settle- 
ment of  Alexander  Ayton  on  the  appellants,  being 
a  contravention  of  the  entail,  was  null  and  void. 
After  hearing  counsel,  it  was 
Ordered  and  adjudged j  that  the  interlocutors  com- 
plained of  in  the  said  appeal  be,  and  the  same  are 
herein/  reversed;  and  it  is  further  ordered^  that 
the  defences  made  by  tJie  appellants^  founded  upon 
the  construction  of  the  deed  of  nomination  (entail) 
of  \bth  October  1672,  and,  upon  prescription,  be 
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1767. 


sustained^  and  that  the  said  appellants  be  asmU 
V.  ziedfrom  the  suit 


CA.ITHlfB88. 


For  Appellants,  Bdf.  DundaSy  AL  Forrester. 
For  Respondents,  C.  Yorke^  Dav.  Roe. 

Noie» — As  to  the  minority  of  substitutes  in  an  entail  being  held 
not  to  interrupt  prescription^  see  Macdougall  v.  Maedougall,  12di 
July  1739.  The  interlocutor  in  that  case  was,  "  that  the  minoritj 
of  Thomas  or  of  William  Macdougall  could  not  interrupt  the 
prescription,  they  being  only  substitutes  by  the  tailzie  1684."  M. 
10947-  Karnes  designates  this  case  as  the  famous  case,  (£L  De. 
p.  165),  and  it  has  been  a  leading  case  ever  since.  It  was  upon 
the  principle  of  that  case  that  judgment  was  rerersed  in  the  pre- 
sent case  of  Ayton.  The  House  of  Lords  further  considered  the 
respondent  barred,  as  hating  been  himself  major  for  more  tluui 
forty  years  during  possession  on  an  adrerse  title.  In  the  case  of 
Ck>rdon  v.  Gordon,  21st  December  1784.  Fac,  ColLy  in  giring 
judgment  in  a  plea  of  the  same  nature,  the  Lord  President 
(Dundas)  obserred  that  '*  he  had  heard  the  case  of  Macdougall 
judged  and  revered  it.  Lord  President  Forbes,  and  Lord  Amii- 
ton,  supported  the  decision.  Its  principles  were  afierwardf 
adopted  in  the  case  of  Ayton  by  Lord  President  Craigie,  and  Lord 
Justice  Clerk  (Erskine),  who  had  been  of  counsel  on  the  losing 
side  in  the  case  of  Macdougall;  and  in  the  House  of  Lords  the 
judgment  was  approved  of  by  Lord  Chancellor  Hardwicke  and 
Lord  Mansfield.**  This  question  underwent  a  more  thorough 
investigation  in  a  subsequent  case  which  was  twice  before  the 
House  of  Lords. 

Vide  Sir  Hew  Dalrymple  v.  Fullarton,  House  of  Lords,  18th 
Dec  1797;  andtn/ra. 


Alexander,  Earl  of  Caithness,    -     Appellant. 
Margaret,  Countess  op  Caithness,    Respondent. 

House  of  Lords,  IBth  May  1757. 

Alimbnt. — A  wife  agreed  to  accept  of  a  separate  aliment  from  her 
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husband.    Held  on  her  insisting  that  the  sum  was  inadequate,       '^767.  _^ 
that  she  was  not  barred  bj  the  agreement  from  insisting  and    caithubss 
claiming  more ;  and  L.200  per  annum,  and  the  interest  of  her    u^tthwessl 
own  proper  free  funds  allowed,  although  this  was  above  the 
sum  provided  to  her  bj  her  ante-nuptial  contract  of  marriage. 

The  appellant  was  married  to  the  respondent;  and 
by  marriage  articles  entered  into,  of  this  date,  she  March  1738.. 
was  provided,  in  case  she  should  survive  her  husband, 
with  an  annuity  of  L.222,  4s.  5d.  per  annum;  this 
annuity  being  restricted  to  L.166,  13s.  4d.  in  the 
event  of  there  being  one  or  more  children  of  the 
marriage. 

In  1739  the  respondent  bore  the  appellant  a 
daughter.  She  alleged  that  about  this  time  he  ab- 
sented himself  from  her  society,  and  began  to  slight 
her.  When  on  the  point  of  lying-in  at  Edinburgh, 
he  thought  fit  to  retire  to  Caithness;  and  when  she 
followed  him  there  to  endeavour  to  reconcile  him,  he 
removed  to  England;  and  also  inhibited  her. 

To  save  litigation  and  exposure  of  family  af&irs, 
she  accepted,  by  agreement  entered  into  between 
them,  of  this  date,  of  L.83,  6s.  8d.  for  her  aliment  Junei74i. 
during  the  time  they  by  mutual  consent  continued  to 
live  separate ;  but  finding  it  impossible  to  subsist  on 
this  small  sum,  she  raised  the  present  action  for  Iu300 
per  annum,  as  a  suitable  aliment,  to  endure  so  long 
as  the  Earl  persisted  in  living  separate.  In  defence, 
the  appellant  pleaded  the  agreement  and  contract  of 
separation  entered  into,  contending  that  the  aliment 
therein  allowed  was  ample,  and,  in  the  circumstances, 
sufficient  to  sustain  her. 

After  an  enquiry  into  the  rental  of  the  appellant'Sg^^j^^  ^^ 
estate,  the  Lords  of  Session  unanimously  found  ''  the  1756. 
''  pursuer  (respondent)  entitled  to  an  additional  ali- 
''  ment  over  and  above  the  aliment  contained  in  the 
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^'^^'^'       ^*  contract  mentioned  in  the  libel,  and  modified  thead- 


o^iHNiBg    ..  ditional  aliment  to  the  sum  of  L.110,  13s.  4d.  steri- 
oAiTUNiss.   "  ing,  which,  with  the  sum  of  L.83,  6s.  8d.  sterling, 

contained  in  the  said  contract,  makes  in  whole  the 
sum  of  L.200  sterling.  And  likewise  find  the  pur- 
"  suer  entitled  to  the  interest  of  her  own  proper  fi^ 
"  funds  by  way  of  aliment ;  also  to  be  payable  to  her 
''  from  time  to  time  as  the  same  should  be  settled, 
*'  and  liquidated,  and  that  over  and  above  the  fore- 
^'  said  sum  of  L.200  of  aliment,  modified  as  above, 
"  the  same  to  be  payable  half-yearly  at  Martinmas 
"  and  Whitsunday  in  all  time  coming,  during  the 
"  pursuer  and  defender  living  separate." 

Against  this  interlocutor  the  present  appeal  was 
brought. 

Pleaded  for  the  Appellant: — The  Court  have  pro- 
ceeded here  to  award  an  aliment  without  due  regard 
to  the  particular  circumstances  of  the  appellant's  es- 
tate, or  to  the  legal  rights  of  parties  previously  set- 
tled in  that  particular.  They  have  looked  to  the 
rental  of  the  estate  without  taking  into  view  the 
encumbrances  with  which  it  is  burdened;  and  it  was 
with  a  special  view  to  this  state  of  circumstances, 
and,  in  particular,  the  fact,  that  the  L.2000^of  this 
debt  was  a  sum  contracted  by  the  Countess  before 
her  marriage,  that  the  aliment  of  L.83  was  agreed 
on;  and  having  so  agreed,  she  was  now  barred  in 
law  from  claiming  a  higher  aliment.  But  even  sup- 
posing she  was  not  barred  by  this  agreement,  and  it 
were  still  open  to  her  to  claim  a  higher  alimony, 
there  is  no  instance  in  the  law  of  Scotland  where  an 
aliment  has  been  awarded  larger  in  amount  than  the 
jointure  granted  to  the  wife  by  the  marriage  articles. 
In  the  present  instance  the  Court  has  awarded 
L.33,  6s.  8d.  more  than  her  jointure. 
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Pleaded  for  the  Respondent :— Die  contract  hy      1757._ 
which  she  agreed  to  accept  of  an  aUowance  of  L.83,  ^^^^^^^ 
was  signed  by  her  under  peculiar  circumstances*  cjutuness 
She  was  mainly  induced  to  it  under  the  force  of  ne- 
cessity, and  merely  for  the  sake  of  peace,  and  to 
prevent  exposure  of  family  a£&irs.     But  finding  it 
utterly  inadequate  to  subsist  her,  she  was  obliged  to 
take  her  course  in  law,  to  have  a  more  suitable  ali- 
ment awarded.     The  contract  cannot  bar  this  re- 
course, because,  in  so  far  as  it  provides  insufficient 
aliment,  it  is  not  binding  on  her.     And  looking  to 
the  respondent's  birth  and  rank,  and  to  the  appel- 
lant's income  of  L.  11 00  per  annum  from  his  estate, 
the  sum  allowed  by  the  Court  ought  to  be  confirmed, 
with  costs. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged^  thai  the  interloctdor  com- 
plained of  be  affirmed. 

For  Appellant,  C.  Yorke,  Cha.  Hamilton  Gordon. 
For  Respondent,  AL  Forr ester y  Dav.  Roe* 

Note, — Unreported  in  Court  of  Session* 


INDEX  OF  MATTERS 


IN 


VOLUME  I, 


Adjudication. — (1.)  A  creditor  having 
adjudged  the  estate  of  his  dehtor,  and 
likewise  the  right  to  an  adjudication, 
which  the  dehtor  had  led  against  cer- 
tain other  lands;  found  that  in  a  ques- 
tion with  another  adjudger  of  tnese 
lands,  he  was  hound  to  account  for 
the  rents  and  profits  of  the  former, 
into  possession  of  which  he  had  en- 
tered in  virtue  of  his  decree. — Cooper 
V.  Hunter,  11th  Decemher  1744,  p. 
376. 

■■  (2.)    Prescription   op. — Held 

that  an  action  on  the  deht  and  adjudi- 
cation were  not  sufficient  to  interrupt 
prescription,  the  adjudication  (al- 
though charter  and  infeftment  had 
followed)  heing  itself  prescribed,  no 
possession  having  followed  on  it. — 
Clarke  v.  Earl  of  Home,  16th  April 
1753,  p.  633. 

Advocate  and  Agents  as  Havers. — 
Found  that  lawyers  and  agents  cited 
as  havers,  are  hound  to  answer  only 
such  interrogatories  touching  writings 
that  have  come  to  their  knowledge  in 
the  course  of  their  employment  as 
might  competently  be  put  to  their 
clients. — Scott  v.  Napier,  29th  Nov. 
1749,  p.  441 . 

Affreightment. — A  charter  party  is 
not  dissolved  by  the  loss  of  the  ship. 
Freight  is  still  due  on  the  part  of  the 
cargo  which  is  saved.  A  vessel  being 
wrecked,  and  the  freighters  having 
taken  possession  of  part  of  the  goods, 
and  abandoned  them  to  the  insurers, 
found  that  the  whole  freight  is  due 
for  those  goods,  and  that  the  freighters 


are  primarily  liable.  The  shipmaster 
having  declined  to  carry  the  goods  to 
end  of  the  voyage  in  another  £ip,  and 
the  owners  of  the  goods  having  taken 
them  away, — found  that  freight  pro 
rata  Uineris  is  due  for  these,  although 
they  proved  to  be  so  damaged  as  to  be 
quite  useless;  and  that  the  freighters 
are  primarily  liable  for  it. — Lutwidge 
V.  Gray,  &c.,  23d  February  1734^  p. 
119. 

Alien  —  Forfeiture.  —  After  a  party 
was  attainted  for  high  treason,  two 
sons  were  bom  to  him  abroad.  And 
the  forfeiture  of  his  entailed  estate  was 
declared  to  endure  during  the  lifetime 
of  the  attainted  person  and  his  issue 
male.  A  claim  was  lodged  by  a  sub- 
stitute heir  of  entail,  after  the  death 
of  the  attainted  person,  but  while  his 
sons  were  still  alive,  for  possession  of 
the  estate,  on  the  ground  that  as  the 
attainted  person  was  now  dead,  and 
his  sons  aliens,  and  so  incapable  of 
succeeding,  he  was  entitled  to  the  es- 
tate. Held,  on  a  question  of  law 
raised  by  the  Judges  in  the  House  of 
Lords,  that  as  the  sons  were  aliens, 
and  so  incapable  of  succeeding,  the 
interest  of  the  Crown  had  determined, 
and  the  next  heir-substitute  entitled 
to  succeed, — reversing  the  judgment 
of  the  Court  of  Session. — Gordon  of 
Park  V,  His  Majesty's  Advocate,  4th 
Feb.  1764,  p.  568. 

Aliment.— (1.)  The  Court  of  Session 
having  modified  aliment  to  a  son,  the 
same  was  restricted  to  the  allowance 
which  had  originally  been  voluntarily 

6 


xu 
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fiven    by   the   father. — MoncriefF  v, 
loncrieflp,  2l8t  March  1735,  p.  1G2. 

Aliment  of  Minors. — (2.)  Vide  Pre- 
scription. 

(3.)  A  wife  agreed  to  accept 

of  a  separate  aliment  from  her  hus- 
band. Held  on  her  insisting  that  the 
sum  was  inadequate,  that  she  was 
not  barred  by  the  agreement  from 
insisting  and  claiming  more ;  and 
L.200  per  annum  and  the  interest  of 
her  owD'proper  free  funds  allowed,  al- 
thouiich  this  was  above  the  sum  pro- 
vided to  her  by  her  antenuptial  con- 
tract of  marriage. — E.irl  of  Caithness 
V.  Countess  of  Caithness,  18th  May 
1757,  p.  654. 

Annualrent.  —  Interest   found  not  to 
be  due  upon  a  missive  not  bearing  a 
clause    of  interest. — Garden  v.  Rigg, 
28th  Jan.  1748,  p.  409. 

Appeal. —  Vide  Process. 
Do.  Do. 

Arrestment. — Arrestment  of  rents,  for 
security  of  a  sum  not  payable  for  four 
years  after  the  date  of  the  arrestment, 
ordered  to  be  loosed  without  caution, 
or  consignation,  although  the  debtor 
"wasvergens  ad  inopiam. — York  Build- 
ing Company  v.  Sir  John  Meres,  24th 
May  1728,  p.  10. 

Assignation. — What  sufficient  intima- 
tion.— Earl  of  Aberdeen  v.  Earl  of 
March,  &c.,  9th  April  1730,  p.  44. 

Bank — Legal  Diligence. — In  a  case 
betwixt  the  two  Banks,  it  was  found 
by  the  Court  of  Session,  that  neither 
homing,  inhibition,  nor  arrestment, 
were  competent  against  the  Bank  of 
Scotland,  upon  their  notes,  or  tickets, 
the  diligence  being  done  in  emulation' 
em,but  reversed  in  the  House  of  Lords. 
— Royal  Bank  r.  Bank  of  Scotland, 
9th  May  1729,  p.  14. 

Bankrupt — Act  1621  c.  18.— A  debt 
having  been  made  over  by  a  person 
in  favour  of  his  wife  stante  matrimo- 
nio,  and  by  her  assigned  to  a  second 
husband,  as  part  of  her  tocher;  the 
assignation  was  found  not  reducible  at 
the  instance  of  a  creditor  of  the  first 
husband.— Napier  v.  Napier,  29th 
AprQ  1726,  p.  1. 

Bankrupt  Notour  —  Statute  1696.— 
Held  that  apprehension  by  a  messen- 
ger under  a  caption,  with  detention 


for  a  whole  night,  but  without  being 
put  in  jail,  and  afterwards  allowed  to 
go  on  part  payment  of  the  debt,  was  a 
sufficient  imprisonment  under  the  act, 
80  as  to  constitute  notour  bankruptcy. 
TurnbulPs  Creditors  (Erskine,  &c.)  f. 
Colonel  Scott,  27th  Feb.  1756,  p.  614. 

Beneficium  CompetentijE.  —  Circum- 
stances under  which  beneficium  com- 
pettntifB  refused  to  a  grandfather  in 
a  question  with  his  grandchildren, 
claiming  under  their  father's  marriage 
contract.  (Judgment  in  absence.)-- 
Hogs  V.  Hogs,  27th  March  1750,  p. 
469. 

Bill  of  Exchange. — (1.)  Action  sus- 
tained upon  a  gratuitous  bill  which 
had  been  granted  by  a  man  in  securi- 
ty, of  a  promise  of  marriage,  the  mar- 
riage not  having  taken  place. — Calder 
V.  Provan,  12th  Jan.  1744,  p.  359. 

■  (2.)  Found  that  one  who  had 

retired  bills  in  London  supra  pro- 
teat^  for  the  honour  of  the  drawer, 
(vf\\o  was  in  Scotland,)  was  not  de- 
barred of  his  recourse  against  the 
drawer,  although  he  did  not  give 
notice  of  the  dishonour  of  the  bills 
for  eight  days.  Also  found  that  this 
was  a  sufficient  notification  of.  the 
dishonour  of  other  bills,  retired  in  the 
same  way,  although  payable  after  the 
date  of  the  letter.  —  Ochterlony  r. 
Hunter,  9th  April  1745,  p.  396.  ; 

(3.)  Bills  having  lain  over  for 


twenty-eight  years,  without  protest 
or  demand,  it  was  found  by  the  Court 
of  Session,  that  no  action  lay  upon 
them,  unless  supported  by  the  accep- 
tor's oath  upon  the  verity  of  his  sub- 
scription. Reversed  in  the  circum- 
stances of  the  case. — Garden  ».  Kigg, 
28th  January  1748,  p.  409. 

Bona  Fide  Consumption.— An  heritor 
possessing  his  teinds  by  virtue  of  a 
grant  from  another  as  tacksman,  found 
to  be  bona  fide  possessor,  until  inter- 
pelled  by  the  titular. — Easton,  &c^  r. 
Stirling,  27th  Feb.  1733,  p.  90. 

Bona  Fide  Payment. — Payment  of  a 
certain  rate  in  name  of  teinds  to  the 
minister  for  forty  years  without  chal- 
lenge from  the  titular,  found  to  be  a 
bona  fide  payment  quoad  the  whole 
teinds,  and  to  exoner  the  heritor  of  all 
bvgones. — Easton  v.  Stirling  ut  supra. 
Vide  Teinds. 
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Bona  et  Mala  Fides. — An  onerous  sin- 
gular successor  is  not  affected  by  a  la- 
tent and  personal  ground  of  challenge, 
to  which  his  author's  right  is  subject, 
he  being  in  bona  fide  right  to  the  es- 
tate.— Stewart  and  Husband  v.  Heron, 
30th  May  1749,  p.  432. 

BuKOH  liovAL — Desuetude — Election. 
—(1.)  The  Acts  1503  c.  80, 1535  c.  2G, 
and  ir>09  c.  8,  which  disable  persons 
not  beino^  actual  traders  and  resident- 
ers  within  the  burgh  from  being  elect- 
ed magistrates,  found  to  be  in  desue- 
tude. 2.  A  councillor  having  been 
imprisoned  on  the  eve  of  the  election, 
in  virtue  of  a  wari'ant  obtained  upon 
information  of  the  adverse  party, — 
found  not  sufficient  to  void  the  elec- 
tion, there  being  such  a  number  in 
favour  of  it  as  would  have  formed  a 
majority  notwithstanding  he  had  been 
present.  —  Smollett  v.  Buntein,  &c., 
19th  Feb.  1730,  p.  26. 

^2.^  A  bond  entered  into  by  a  por- 
tion Ola  Dody  of  electors  binding  them- 
selves to  vote  according  to  the  opinion 
of  the  majority  of  their  number,  found 
to  l)e  contra  oonos  mores  and  illegal. 
The  election  annulled.  The  sett  re- 
corded in  the  books  of  the  convention 
of  royal  burghs  must  be  adhered  to, 
notwithstandmgthatpreviouscontrary 

f)ractice  be  alleged.— Hogganr.  Ward- 
aw,  &c.,  10th  xMarch  1735,  p.  148. 
(3.)  An  action  being  brouj^ht  for 


setting  aside  the  election  of  magistrates 
on  the  ground  of  irregularities  in  the 
previous  election  of  deacons  of  trades, 
it  was  found  that  the  limitation  of 
eight  weeks  imposed  by  the  statute 
was  to  be  reckoned  from  the  date  of 
the  election  of  the  magistrates,  and 
not  from  that  of  the  deacons.  It  was 
found  that,  in  the  event  of  an  equality 
at  the  election  of  a  deacon  of  the  trade, 
the  old  deacon  had  a  casting  vote.  It 
being  argued  that  a  person  was  dl^ 
qualified  for  voting  at  the  election  of 
a  deacon,  because  he  was  bell-man  of 
the  burgh,  the  objection  was  repelled. 
— Heriot  &c.,  v.  Ray,  30th  April  1735, 

p.  171. 

(4.)  The  meeting  for  election  of 


magistrates  of  a  burgh  being  held  pre- 
vious to  the  usual  day,  and  without  due 
notice,  the  election  was  reduced.  Cir- 
cumstances under  which  an  election  of 


m^^trates  was  reduced  as  irregular 
and  void. — Act  7  Geo.  II.  c,  . — Mar- 
quis of  Lothian,  Sec,  v,  Haswell,  &c., 
14th  AprQ  1738,  p.  207. 

Burgh  (5.)  Royal  Burgh — Act  7  Geo. 
II.  c.  16. — An  election  of  magistrates 
set  aside  at  common  law  on  account 
of  an  unlawful  separation  of  the  mem- 
bers by  whom  they  were  chosen,  al- 
though not  falling  under  the  above 
act. — Ferguson  v,  M*Crie,  &c.,  7th 
AprUl74l,p.  312. 

Burgh  of  Barony. — Held  thongh  the 
merchants  of  Kelso  could  produce  no 
charter  or  seal  of  cause,  yet  that  they 
were  a  burgh  of  barony  by  the  char- 
ter in  favour  of  the  Earl  of  Roxburgh, 
erecting  his  lands  and  the  town  of 
Kelso  into  a  barony.  But,  2d,  Their 
right  of  entering]  burgesses,  &C.,  was 
subject  to  his  regulation  and  controul; 
and,  3d,  That  they  were  not  entitled 
to  uplift  the  dues  and  customs^  and 
their  claim  to  have  the  past  dues  and 
customs  applied  to  the  common  good 
of  the  burgh  was  prescribed.  Fide 
also  Servitude. — Duke  of  Roxburgh 
V.  Jeffrey,  &c.,  18th  March  1757,  p* 
632. 

Charier  Party. —  Vide  Afireightment. 

Clause  in  Entail. — In  an  entail  in  fa- 
vour of  a  daughter  nomiwUim^  a 
clause  **  prohibiting  the  heirs  female 
of  the  said  Mar^ret,  her  body,  or  any 
other  of  the  heirs  male  and  of  tailzie 
above  written,  (except  the  heirs  male 
of  the  said  Margaret's  body),  to  seU," 
&c.,  found  to  debar  the  daughter  from 
selling. — Nairn  v.  Nairn,  14th  May 
1736,  p.  192. 

(2.^  Found  that  a  clause   in 

an  entail  providing  "that  in  case 
any  heir  of  entail  should  succeed 
to  a  certain  other  estate,  he  and  the 
heirs  male  of  his  body  so  succeeding 
should  be  obliged  to  denude  in  favour 
of  the  next  heir;*'  and  that  the  estate 
in  that  event  should  be  redeemable 
"  from  the  said  heirs  male  who  shall 
succeed  to  both  the  said  estates,  and 
his  heir  male  foresaid," — has  not  the 
effect  of  excluding  all  the  heirs  male 
of  the  body  of  the  person  so  succeed- 
ing, (so  as  to  make  room  for  the  next 
branch,)  but  only  his  eldest  son  or 
heir  apparent;  andthesaccession  opens 
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to  the  second  son. — Leslie  v.  Leslie, 

.  29th  April,  1742,  p.  324. 

Clause  in  Ektail. — (3.)  Vide  Provision 
to  heirs  and  children  in  Tailzie. 

Clause. —  Vide  Substitute  and  Condi- 
tional Institute. 

Clause  of  Rkturn. — Held  affirming  the 
.  judgment  of  the  Court  of  Session,  that 
an  estate   which  was  conveyed  to  a 
party,  and    his    heirs    male,  failing 
whom,  to  return  to  tlie  Earl  of  Mor- 
ton, (the  donor,)  had  become  an  unli- 
.  mited  fee  in  the  possessor,  free  of  such 
clause  of  return,  by  his  po:^sessing  for 
forty  years  on  a  charter  giving  him 
.  the  absolute  fee  thereof. — Douglas  v, 
Douglas,  25th  Jan.  1754,  p.  5o:j. 

CoMMOMTT. —  Fide  Prescription. 

Compensation.  —  Compensation  was 
pleaded  against  an  neritahle  bond. 
Held  that  this  plea  was  barred  by  mu- 
tual general  discharges  granted  of  even 
date  with  the  bond,  wliich  covered  all 
claims  prior  thereto;  and  not  compe- 
tent to  be  pleaded  against  the  party 
to  whom  the  bond  was  assigned,  al- 
though assigned  in  security. — Cart- 
wright  V.  Grant,  18th  March  1755,  p. 

597. 

Condition. — Vide  Tailzie. 

QoNFusio.— A  bond  over  an  entailed  es- 
tatebeing  granted  to  the  substitutes 
in  toe  entau,  and  the  succession  to  it 
having  opened  to  the  heir  in  possession 
of  the  estate,  but  he  not  having  made 
up  any  title  to  the  bond — it  was  found 

,  that  the  debt  is  not  extinv:uished  by 
confusion  in  his  person,  but  is  still  a 
subsisting  burden  on  the  estate. — Ir- 
rine  v.  Cumming,  &c.,  4tii  May  1733, 
p.  103. 

Conjunct  Feb  and  Lifrrent. — A  wife's 
estate  being  disponed  in  her  marriage 
contract "  to  the  husband  and  wife, — 
in  conjunct  fee  and  liferent,  and  to  the 
sons  of  the  marriage;  which  failing, 
to  the  heirs  male  of  the  l>ody  of  her 
father;  which  failing,  to  the  heirs  fe- 
male of  the  marriage;  which  failing, 
to  the  heirs  male  or  fem.ile  of  her 
body  of  any  other  marria;4e;  which 
failing,  to  the  husband,  and  tlie  heirs 
male  of  his  body  of  any  other  mar- 
riage; which  failing,  to  the  wife's 
heirs  whatsoever;" — the  fee  found  to 
be  in  the  wife. — Murray  at  id  others  v, 
Blair,  4th  AprU  1739^  p.  251. 


Conjunct  Fee  and  Lifkebnt. — Vide  Fisr. 

Conquest.— What  held  to  ML  unda 
conquest  in  succession  thervto. — Eirl 
of  Selkirk  v.  Duke  of  H&milton,  3d 
April  1740,  p.  271. 

Constitution  of  Busoh. —  Fufe  Burgh 
of  Barony. 

Construction. —  Vide  Provision  to  hein 
and  children. 

Crown's  PRRnooATiVE. —  Vide  Prefer- 
ence. 

Count  and  Reckoning. —  Vide  Adjudi- 
cation, No.  1. 

Damage    done   to   Pbofebtt  by    Mob— 
Claim  fob  Drrro.— Ficfc  Public  Po- 
lice. 
Deathbed.— Whether    a  renunciation 
by  an  apparent  heir  of  his  right  to 
challenge  ez  capite  UcHy  granted  to  the 
ancestor  while  he  was  in  liege  poustie 
be  binding?    Whether  such  a  renun- 
ciation granted   by  two  of  four  ap- 
parent heirs  be  binding  on  them,  the 
other  two  not  having  acceded  to  the 
obligation,  and  the  partv  obtaining  it, 
being  thus  prevented  trom  fulfilling 
his  part  of  the  conditions  of  the  con- 
tract? —  Murray  and   others  r.  Sir 
Francis  Kinloch,  &c.,  29th    March 
1739,  p.  245. 
Declarator. — Circumstances  in  which 
this  action  held  incompetent. —  Vide 
Forfeiture,  No.  5. 
Decree  of  Sale. — A  decree  of  sale  does 
not  cut  off  the  right  of,  or   exclude 
p  irties  not  called  in  the  ranking  aod 
sale;  and  the  Act  1695  does  not  pro- 
tect a  purchaser  in  such  a  case. — His 
Majesty's  Advocate  v.  Urquhart,  6th 
February  1755,  p.  586. 
Defenders  cited  as  Havers. — Fide  Exhi- 
bition. 
Dblitert  of  Deed — Proof  of   Ditto. — 

Vide  Witness  Instrumentary. 
Dktolution  Clause. — Fide  Clause. 
Desuetude. —  Vide  Burgh  Royal,  No.  1. 
Discharge. — A  widow  being  infeft  for 
her  jointure  in  certain  lands,  acreed 
with  the  son   to  accept  a  restricted 
sum  out  of  other  lands,  which  being 
afterwards  sequestrated  by  his  credi- 
tors, she  brought  an  action  against  the 
purchaser  and  tenants  of  the  first  es- 
tate for  her  jointure  and  bygones;— 
the  claim  was  sustained.     The  pur- 
chaser having   acquired   right  to  a 
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wadset  of  the  lands,  in  consideration 
of  which  he  had  reserved  a  part  of  the 
price, — found  that  the  wadset,  though 
prior  in  date,  did  not  stand  in  the  way 
of  the  claim. — Sir  Wm.  Grordon  v.  Ur- 
quhart,  6th  Feb.  1736,  p.  176. 

Discharge  bt  Minor  without  Curatobs — 
Vide  Minor. 

DiscHAROB  (Gbnbral.)*-  Vide  Compen- 
srition. 

DoMiciLK  AXD  Locus  CONTRACTUS. —  Vide 
Prescription,  Foreign. 

Election. —  Vide  Burgh. 

Ditto,  No.  5. 

Exhibition.— A  defender,  being  cited 
upon  a  general  diligence  against  ha- 
vers, is  not  obliged  to  depone  or  ex- 
hibit except  upon  a  special  conde- 
scendence of  the  writs  called  for.  A 
defender  being  cited  under  a  diligence 
against  havers  for  proving  a  trust, 
found  that  he  is  not  bound  to  produce 
the  writs  specially  condescended  upon, 
if  he  depone  that  they  contain  no 
clause  instructing  a  trust. — Scott  v, 
Napier,  29th  Nov.  1749,  p.  441. 

Equitt. —  Vide  Settlement— Provision. 

Facility.—  Vide  Fraud,  No.  2. 

Factor. — A  factor  taking  bills  in  his 
own  name  from  his  constituent's 
debtor,  without  giving  notice  thereof 
to  his  constituent  found  liable  for  the 
loss  arising  from  the  bankruptcy  of 
the  debtor. — Ainslie  v.  Arbuthnot  and 
Co.,  7th  Feb.  1743,  p.  340. 

Falsa  Demonstbatio.— -(1.)  Found  that 
an  attainder  was  not  vitiated,  although 
in  the  Act  the  person  was  described 
by  the  name  of  Wakinshaw,  instead 
of  Walkinshaw,  and  as  being  of 
**Scotstoun,"  (the  estate  of  his  father,) 
although  at  the  time  he  was  not  in- 
feft  in  any  lands. — Walkinshaw  v.  Ills 
Majesty's  Advocate,  &c.,  9th  June 
1737,  p.  197. 


i. 


)  Alexander,  Lord  Forbes 
of  Pitsligo,  found  by  the  Court  of 
Session  to  be  not  attainted  by  the  at- 
tainder of  '^Alexander,  Lord  Pitiligo." 
Judgment  reversed. — The  Lord  Advo- 
cate V,  Alexander,  Lord  Forbes  of 
Pitsligo,  Ist  February  1751,  p. 
482. 
FiAR. — (1.)  A  wife  having  in  her  mar- 
riage contract  conveyed  her  estate  in 


favour  of  her  husband  and  herself  in 
conjunct  fee  and  liferent,  and  the 
survivor  of  them,  and  the  heirs  of 
the  marriage;  the  fee  was  found  to  be 
in  the  husband,  although  the  wife 
survived,  and  there  were  no  heirs  of 
the  marriage  entitled  to  succeed,  un- 
der the  contract. — Neibon  v.  Murray, 
&c.,  14th  March  1732,  p.  65. 

FiAR.— (2.)  Where  a  father  hy  his  con- 
tract of  marriage  bound  himself  to 
convey  his  estate  to  the  heirs  male  of 
his  marrisge.  Held  that  the  fee  was 
still  in  him,  and  that  this  obligation 
did  not  foreclose  him  from  convey hig 
the  estate,  under  the  limitations  of  an 
entail,  in  favour  of  the  heir  male  of 
the  marriage  instead  of  one  in  fee. 
— Craik  v.  Craik,  2l8t  May  1753, 
p. 542. 

(3.)  Vide  Conjunct  Fee  and  Life- 
rent to  Husband  and  Wife,  &c. 

Absolute  and  Limited. — (4.)An 


estate  being  settled  in  a  marriage  con- 
tract upon  the  heirs  male  of  the  mar- 
riage; whom  failing,  upon  the  heirs 
m^e  of  the  body  of  the  husband  by 
any  other  marriage;  whom  failing, 
upon  the  heirs  female  of  the  marriage: 
found  that  the  heir  male  of  the  second 
marriage,  who  succeeded  to  the  estate, 
might  gratuitously  dispose  of  it  to  the 
exclusion  of  the  substitutes,  the  heirs 
female  of  the  first  marriage. — Edgar 
V.  Maxwell  alias  Johnstone,  dlst  May 
1742,  p.  334. 

■  (5.)  A  disposition  in  a  marriage 

contract  to  the  heir  of  the  marriage 
in  fee,  with  an  obligation  to  infeft, 
and  absolute  warrandice,  imports  only 
a  rij^ht  of  succession,  and  not  a  Jus 
creditiy  in  a  question  with  onerous 
creditors. — Sutherland  v.  Grordon,  7th 
March  1751,  p.  493. 

Foreign. — (1.)  The  final  sentence  of  a 
competent  court  in  a  foreign  state, 
forms  a  sufficient  defence  exeeptione 
rei  JudicattB,  —  Hamilton  v.  Dutch 
East  India  Company,  4th  April  1732, 
p.  69. 

(2.)    A  Scotchman  dying  in 

England,  where  his  will  was  dul^ 
proved  by  the  executor  therein  nomi- 
nated,— it  was  found  that  an  executor- 
creditor  could  not  recover  in  Scotland 
a  debt  due  upon  a  bond  to  the  deceas- 
ed.— Earl  of  Dreadalbane  v.   Junes, 
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George  Lord  Ray,  et  alii,  11th  Feb. 
1736,  p.  181. 
FoBBioN. — (8.)  Found  that  the  tenn  of 
prescription  is  to  he  applied  which  is 
recogmsed  by  the  law  of  the  debtors' 
donucile^  in  opposition  to  that  of  the 
iocu$  contractus, — Robertson  v.  Mar- 
quis of   Annandale,   10th  December 

1749,  p.  293. 
■  r4.)  Found   that   persons   ap- 

pointea  in  England  by  the  Lord  Chan- 
cellor to  manage  the  afiairs  of  a  luna- 
tic, are  not  thereby  entitled  to  main- 
tain action  in  Scotland  upon  tbe 
lunatic's  right.  A  power  of  attorney 
granted  by  one  who  had  been  judi- 
cially declared  a  lunatic  in  England, 
was  found  a  sufficient  title  to  pursue 
in  Scotland  for  a  debt  due  to  him 
there. — Bayne  v.  Earl  of  Sutherland, 
ISth  Feb.  1750,  p.  454. 

(6.^   A  simple    contract  debt 


incurred  m  England,  though  in  that 
country  not  affecting  the  heir  of  the 
debtor,  may  be  ground  of  affecting  his 
landed  estate  in  Scotland. — Fulh^n 
«•  Kinloch,  p.  265. 

^^— •  (6.J  Held  an  English  execu- 
trix not  liable  to  be  called  to  account 
in  the  Courts  of  Scotland.  —  Cart- 
wrights  V,  Grant,  19th  March  1755, 
p.  597. 

FoRBST.— In  a  question  between  the  he- 
ritable keeper  of  a  royal  forest  and 
the  neighbouring  heritors,  regarding 
the  boundaries  of  the  forest,  the 
King's  Advocate  must  be  made  a 
party. — Earl  of  Breadalbane  v.  Men- 
zies,  &C.,  29th  Jan.  1735,  p.  146. 

FoRFBiTURB  OP  Feu. —  Vide  Superior 
and  Vassal. 

FoRFBiTURB. — (1.)  Vide  Irritancy. 

■  (2. J  Vide  Faha  Demonstratio, 

■  (3.)  A  conveyance  by  a  father 
to  his  son  after  the  date  specified 
in  the  Act,  (1  Geo.  I.  c.  20),  sustain- 
ed,— the  debts  charged  on  tlie  estate, 
and  for  which  the  son  became  person- 
ally liable,  being  nearly  equal  to  the 
value  of  the  lands. — The  Lord  Ad- 
vocate w.  Lord  Boyd,&c.,  25th  March 
1751,  p.  49a 

(4.)  A  person   being  attainted 


son  from  the  18th  April  preceding;— 
it  was  found  that  tne  forfeiture  did 
not  operate  retro  to  the  effect  of  inca- 
pacitating him  to  succeed  to  property 
m  the  interval. — Drummond  v.  Xord 
Advocate,  30th  April  1751,  p.  503. 

FoRFBiTURB. — (5.)  Fouudthat  Dy  theat- 
tainder  of  the  heir  in  possession  of  an 
entailed  estate,  the  estate  was  forfeit- 
ed to  the  Crown,  not  only  during  bis 
own  life,  but  so  long  as  there  should 
survive  any  issue  of  hb  body  who 
would  have  been  entitled  to  succeed 
under  the  entiul,  had  there  been  no 
attainder;  and  after  that,  that  the  es- 
tate went  to  the  heir  substitute, 
whose  interest  could  not  be  cut  off 
by  the  attainder.— The  Lord  Advo- 
cate V,  John  Gordon,  &c.,  21st  May 
1751,  p.  508. 

(6.)  Sequel  of  above  case. —  Vide 

Aliens. 

Fraud.— (1.)  Fraud  and  circumvention 
inferred  from  the  distressed  state  of 
the  granter  of  a  disposition,  the  deceit- 
ful terms  of  the  writings,  and  the 
great  inequalitv  of  the  bargain.— 
Gordon  r.  Craw'ford,  28th  April  1730, 

p.  47. 
■  (2.)  A  deed  reduced  upon  the 

head  of  fraud  and  circumvention, 
which  were  chiefly  inferred  from  the 
facility  of  the  granter,  in  conjunction 
with  the  very  disadvantageous  terms 
of  the  transaction. — Ferguson  v.  Mait- 
land,  5th  April  1732,  p.  73. 

(3.)  A  disposition  to  a  creditor, 


by  virtue  of  the  Act,  which  declar- 
ed that  if  he  did  not  surrender  him- 
self before  the  12th  July  following, 
he  should    stand  attainted  of  trea- 


and  infeftment  thereon,  set  aside,  ha?- 
ing  been  granted  during  the  currency 
of  a  term,  which  the  debtors  had  taken 
to  produce  a  progress  in  an  action  of 
adjudication  which  had  been  raised 
against  them  at  tbe  instance  of  another 
creditor. — Sir  Wm.  Billers,  &c.,  r. 
Duke  of  Norfolk,  &c.,  Ist  May  1739, 
p.  265. 
Fraud.  (4.)  An  entailed  estate  was  sold 
for  payment  of  debts  by  Act  of  Par- 
liament, applied  for  and  obtained 
with  the  concurrence  of  the  appellant 
and  others,  substitute  heirs  of  entail. 
Held  (reversing  the  judgment  of  the 
Court  of  Session)  that  the  appellant 
was  not  barred  by  such  concurrence 
and  agreement,  nor  by  the  Act  of 
Parliament,  from  opening  up  the  whole 
proceedings,  and    showing  that  th« 
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-  debts,  fraudulently  represented  as  due, 
were  fictitious,  and  not  chargeable 
against  the  estate.  —  Sir  Kenneth 
Mackenzie  v.  John  Stewart  and  others, 
14th  March  1764,  p.  678. 

Fraud, — (6.)|Reduction  of  marriage  ar- 
ticles on  the  head  of  imbecility  and 
fraud,  sustained  by  the  Court  of  Ses- 
sion, in  respect  of  the  suspicious  and 
unequal  nature  of  the  whole  transac- 
tion; but  reversed  in  the  House  of 
Lords,  in  respect  the  marriage  had  fol- 
lowed thereon,  and  fraud  not  proved. 
Ramsay  Irvine  v.  Irvine,  10th  Dec. 
1763,  p.  647. 

(6.)  Vide  General  burden. 

Freight,  whbm  Due. —  Vide  AflFreight- 
ment. 

General  Burden. — See  Fraud  No.  3, 
Wm.  Billers  v.  Duke  of  Norfolk,  &c., 
1st  May  1739,  p.  256. 

Hbrbditatb  Jacente — Statute  1695. 
— Held  that  the  statute  1695,  as  to 
the  passive  titles,  is  a  correctory  sta- 
tute, and  must  be  strictly  interpreted, 
and  did  not  apply  to  the  case  of  an 
heir  who  possessed  an  estate  in  wliich 
his  predecessor  died  unentered,  and 
to  which  he  declined  to  make  up 
titles. — Grant  v,  Sutherland,  16tli 
April  1765,fp.  605. 

Heir  and  Executor. — (1.)  Fide  For- 
eijjn,  No.  6. 

— ^—  (2.)  Where  the  real  and  personal 
estate  are  conveyed  to  different  heirs 
in  virtue  of  different  deeds,  each  con- 
taining a  general  clause,  obliging  the 
persons  favoured  to  pay  all  the  grant- 
er*s  debts  :  Held,  that  such  clauses 
do  not  alter  the  ordinary  rules  of  lia- 
bility between  heir  and  executor — 
Campbell  v,  Campbel*,  Ist  June  1749, 
p.  436. 

Heir  Apparent. — A  debtor  having  died 
in  apparency,  after  having  been  in 
possession  of  an  estate  for  three  years, 
and  decrees  of  constitution  and  adjudi- 
cation having  been  deduced  against 
his  infant  son,  who  had  been  charged 
to  enter  heir  without  renouncing: 
Found  that  these  decrees  were  so  far 
effectual  against  the  son  as  to  attach 
the  lands  possessed  by  the  father  in 
apparency. 
The  possession  by  a  llferentrix  of 


part  of  the  lands,  in  virtue  of  a  right 
not  flowing  from  the  heir  apparent,  is 
not  accounted  the  possession  of  the 
heir,  so  as  to  subject  the  life-rented 
lands  in  terms  of  the  statute.  Neither 
was  that  part  of  the  liferented  lands 
subjected,  which  the  heir-apparent 
had  acquired  and  possessed  under  a 
contract  of  excambion  with  the  llfe- 
rentrix.— Grant,  &c.  v.  Sutherland, 
&c.,  11th  May  1749,  p.  416. 
Heir  of  the  Marriage. — (1.)  An  estate 
being  provided  in  a  marriage-contract 
**  to  the  heirs  of  the  marriage,"  the 
father  was  found  not  entitled  to  settle 
it  by  an  entail,  upon  any  child,  other 
than  the  heir  of  tne  marriage;  and  an 
entail,  thus  settling  it,  was  reduced  as 
being  contra  Jidem  tabular um  tntptia- 
Hum, — Stewart  v.  Graham,  &c.,  10th 
Feb.  1744,  p.  364. 

(2.)    Vide  Fiar,  No.  2. 

Heir  Female.-^Au  entail  conceived  to 
heirs  male,  whom  failing,  to  the  en- 
tailer's daughters  by  name,  and  the 
fieirs  male  of  their  body  :  Held  that 
a  son  of  one  of  these  daughters  was 
not  an  heir  female,  but  an  keir  male, 
in  virtue  of  the  destination. — Forbes 
V,  Skene,  &c.,  26th  January  1767>  p* 
Q2.Q.-'Vide  Tailzie,  No.  26. 

Vide  Tailzie,  No.  11. 

Heir  OF  Pro  vision. — (1.)  Found  that  the 
heir  of  the  marriage  may  gratuitously 
dispose  of  the  estate  conveyed  in  the 
marriage-contract. — Murray  v.  Blair, 
4th  April  1739,  p.  251. 

(2.)  Vide  Service  as  heir  of  pro- 
vision. 

Heritage. —  Vide  Conquest, 

Husband  and  Wife. — (1.)  Ft(2«  Mutual 
contract. 

(20  -^  *"*"  having  been  mar- 
ried privately  to  A.,  and  lived  with 
her  as  his  wife  in  public  for  twenty 
years,  and  procreated  several  child- 
ren; B.  after  his  death  alleged  a  pre- 
vious clandestine  marriage  with  him. 
Mutual  declarators  were  raised,  and 
strong  circumstances  adduced  by  B. 
to  establish  the  first  marriage;  yet, 
as  she  had  entirely  concealed  her 
pretended  marriage  during  her  hus- 
band's lifetime,  and  had  several  times 
been  in  company  with  him  and  A. 
together,  and  owned  her  as  his  wife; 
it  was  found  that  she  had  not  proved 
her  prior  marriage. — Cochrane  alias 


XVUl 


INDEX  OF  MATTERS. 


Kennedy  v*  CampbeU,  dlst  Jan.  1753, 
p.  610. 

Idiotrt. — (1.)  In  a  redaction  of  a  deed 
ejp  capUeJkroris  after  the  death  of  the 
grenteTy  a  general  allegation  of  idiotrv 
not  ndoTant. — Moodie  v.  Stewart,  6th 
Feh.  1730,  p.  20. 

(2.)  Vide  Foreign,  No.  4. 

Imdkfimits  Payment. — Two  honds  due 
to  the  same  party  being  prescribed, 
and  Uie  debtor  in  them  having  made 
an  indefinite  payment  **  to  account " 
during  the  currency  of  the  prescrip- 
tion; it  was  found  that  the  prescrip- 
tion of  both  bonds  was  not  thereby 
interrupted,  but  that  the  debtor  might 
impute  the  payment  to  either  of  them. 
Garden  v.  Kigg,  28th  Jan.  1748,  p. 
409. 
Infeftmbkt.—  Vide  General  Burden. 
Inhibition. — (1.)  A  right  of  succession 
nnder  a  marriage-contract,  cannot  by 
inhibition  be  made  effectual  against 
onerous  creditors    of  the    father. — 
Sutherland  v.  Gordon,  7th   March, 
1761,  p.  493. 
-— ^-»  ^2.)   An   inhibition   sustained, 
which  was  objected  to  as  setting  forth 
two  separate  debts  by  bond  in  the 
narrative  of  the  letters,  while  the  will 
only  referred  to  a  bond,  without  dis- 
tinguishing which,  the  omission  of 
the  letter  S  in  the  word  <*bond," 
being  a  clerical  error. — Blackwood  v. 
Allan  and  Others,  23d  March  1757, 
p.  640. 
Interest  op  Debt  on  Entailed  Estate — 
Is  heir  in  possession  bound  to  pay  it. 
^Vide  Tailzie,  No.  24. 
Irritanct — Tailzie. — Found  that  un- 
der   an    entail    prohibiting    **  debts 
whereby  the  estate  may  be  adjudged 
or  evicted,"  the  contracting  of  per- 
sonal debts,  on  which  no  diligence 
had  followed  against  the  estate,  does 
not  infer  an  irritancy.     Found  the 
arrear  of  an  annuity  reserved  to  the 
entailer,    and    not    of   the    heir    in 
possession,    although     the    annuity 
should  have  been  paid  by  him.    The 
heirs  being  prohibited  under  an  irri- 
tancy from    "contracting    debts    or 
doin^  other  deeds  of  omission  or  com- 
mission, whereby  the  lands  or  any 
part  thereof  may  be  adjudged,"  &c., 
and  the  entailer*s  widow  having  led 
adjudication  for  the  arrears  of  her 


annuity,  found  that  the  right  of  the 
heir  in  possession  was  not  thereby  irri- 
tated.--Stewart  v,  Denham,  8th  April 
1742,  p.  316. 
Irritancy — Taiuib.  (2.)  A.  conveyed 
his  estate  to  the  second  son  of  B.,  and 
appointed  trustees  (three  of  whom 
were  declared  to  be  a  quorum)  to  di- 
rect his  education.  He  at  the  same 
time  left  a  sum  of  monoT  to  K's 
eldest  BOB,  on  condition  that  B.  did 
not  interfere  with  or  hinder  hia  trus- 
tees in  the  management  of  the  aeeond 
son.  In  a  claim  for  repetition  of  the 
money  on  the  ground  of  B.'a  interfer- 
ence, it  was  found  that  the  foifeitore 
was  not  incurred,  a  quorum  of  the 
trustees  never  having  acted.-^Char- 
teris  v.  the  Lord  Advocate,  22d  Feb. 
17S0,  p.  463. 

Jus  Tbrth. — It  being  objected  to  the 
title  of  an  heir  pursuing  a  reduction 
of  his  ancestor's  deed,  as  a  contravea- 
tion  of  the  entail — ^that  the  con- 
travention implied  the  forfeitnre  of 
his  own  right — the  objection  was  re- 
pelled as  hemgjus  tertii  to  one  who 
did  not  claim  under  the  entail. — Duke 
of  Roxburgh  v.  Don,  6th  March  1734, 
p.  120. 

(2. J   A  trust  for  payment  of 

such  of  tne  creditors  of  ttie  granter's 
son,  as  the  trustee  should  agree,  and 
compound  with,  and  declaring  that 
no  action  or  diligence  thereon  should 
be  competent  to  any  of  the  creditors; 
but,  on  the  contrary,  that  they  should 
thereby  forfeit  aU  interest  in  the 
same;  and  the  trustees  having  for  a 
length  of  time  taken  no  steps  toward 
a  distribution,  action  was  sustained 
at  the  instance  of  the  whole  creditors, 
for  the  purpose  of  calling  the  trustees 
to  account  for  their  mtromissions 
with  the  trust  estate.  Action  being 
raised  against  the  representatives  of 
the  original  trustees  without  opposi- 
tion from  the  substitute  trustee,  it 
was  found  to  be^u*  tertii  to  the  repre- 
sentatives to  object  to  the  above  for- 
feiting clause. — Duke  of  Hamilton, 
&c.,  V,  Earl  of  Haddington,  &C.,  16th 
Jan.  1750,  p.  447. 

Jus  Crbditi. — A  provision  in  a  mar- 
riage-contract of  certain  sums  in  fa- 
vour of  the  wife  failing  children,  or 
in  the  event  of  their  deaths  in  minor- 
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ity,  and  unmarried,  found  to  be  a  jus 
creditif  and  not  a  right  of  succession. 
—Burden  v.  Smith,  April  1738,  p. 
214. 

Kindly  Tenant. —  Vtde  Tack. 

Lboal  Diligbncb. —  VitUi  Bank. 

Legacy. — Found  that  a  legacy  to  a  per- 
son, his  heirs,  executors,  and  assignees, 
depending  upon  an  uncertain  condi- 
tion, does  not  lapse  by  the  death  of  the 
legatee,  before  the  condition  is  purified. 
Found  that  a  legacy  in  these  terms 
does  not  vest  in  the  legatee,  so  as  to 
bestow  on  him  any  transmissible 
right,  but  that,  on  the  condition  being 
purified,  it  vests  for  the  first  time,  in 
the  person  of  his  executor.— Burden 
V.  Smith,  27th  April  1738,  p.  216. 

Leoitim. — Found  that  the  claim  of  le- 
gitim  was  not  cut  ofip  by  death-bed  or 
gratuitous  deeds,  although  the  whole 
stock  and  conquest  were  provided  to 
the  children  oi  the  marriage,  it  not 
being  declared  that  this  was  in  satis- 
faction of  the  UgUim. — Same  case,  ut 
supra. 

Litigious. —  Vide  General  Burden. 

Literary  Property. — Found  in  the 
House  of  Lords,  that  an  action  on  the 
statute  8  Anne,  c.  19,  was  improperly 
and  inconsistently  brought,  by  de- 
manding at  same  time  damages  for 
books  surreptitiously  sold,  and  also 
the  penalties  of  the  act;  and  likewise, 
by  joining  in  the  same  summons  seve- 
ral pursuers  claiming  distinct  and  in- 
dependent rights  in  different  books. — 
Midwinter,  &C.,  v.  Kincaid,  &c.  11th 
Feb.  1751,  p.  488. 

Marriage  Contract. —  Vide  Minor. 

Marriage  Constitution  op  Ditto. — 
Vide  Husband  and  Wife. 

Marriage  Articles,  reduction  of 
Ditto. —  Vide  Fraud. 

Marriage  Contract. — Father's  powers, 
Vide  Fiar  No.  2. 

Member  of  Parliament. —  Vide  Burgh, 
No.  2. 

No  action  lies  upon  the  statute  7 

Geo.  II.,  c.  16,  against  the  sheriff  for 
making  a  double  return;  but  action 
lies  against  the  clerk  chosen  by  the 
minority  of  the  meeting,  who  secede 
from  tbe  rest,  for  returning  to  the 
ihanff  the  candidate  elected  by  that 


minority. — Campbell  v.  Hume,  Ist 
March  1743,  n.  346. 
Minor. — ^A  discharge  by  a  minor  with- 
out curators  of  part  of  the  tocher  sti- 
pulated in  hb  contract  of  marriage, 
being  granted  privately  before  solem- 
nization of  the  marriage,  and  without 
the  ooncuirence  of  the  friends  who 
were  assisting  him  in  the  marriage 
treaty,  reduced  at  the  instance  of  the 
granter,  on  the  head  of  minority  and 
lesion,  and  as  being  contra  fidem  tO" 
bularum  nuptiaiium» — Moiriaon  v. 
Viscount  Arbuthnott,  March  1728, 
p.  7. 

■  Found  that  curators  or  admi- 
nistrators cannot  directly  alter  the 
minor's  or  constituenVs  succession,  by 
taking  bonds,  secluding  executors  in 
lieu  of  bonds  to  heirs  and  execut- 
ors, without  the  consent  of  the  minor 
or  constituent  —  Wauchope  &c.  v. 
Wauchope,  14th  June  1787,  p.  200. 

Mutual  Contract. —  Vide  AjSreight- 
ment. 

■      Vide  Jus  Credit!  et  Legaey. 

Vide  Passive  Tide. 

■  Vide  Deathbed. 

Vide  Heir  of  the  Marriage. 

Non-Entry. — Found  that  vassals  who 
had  been  in  non-entry  for  upwards  of 
forty  years,  were  not  liable  in  the 
arrears  of  the  retoured  duties,  it  being 
uncertain  in  whom  the  right  to  the 
superiority  of  the  lands  was  vested 
during  that  period. — Chalmers  v. 
Alison,  &c.,  0th  May  1746,  p.  404. 

Notice  of  Dishonour. — Vide  Bill  of 
Exchange,  No.  2. 

Notary's  Docqubt  and  Motto. — Held 
no  objection  to  sasine,  after  so  much 
time,  that  the  notary's  docquet  did  not 
mention  the  particular  symbols  used 
at  giving  sasine  of  patronage,  and 
that  the  attestation  of  the  notary 
wanted  his  motto. — Lord  Advocate 
V.  Ur<]uhart,  6th  Feb.  1759,  p.  586. 

Notour  Bankruptcy. —  Fide  Bankrupt. 

Oath  of  Party. — Found  to  be  discre- 
tionary with  the  Court  whether  or  not 
to  grant  commission  for  taking  the 
oath  of  a  part^  who  was  out  of  Scot- 
land at  the  time.*— Sir  Wm.  Grordon 
V.  Gordon,  5th  April  1731,  p.  60. 

■  ■  A  claim  of  debt  against  a  Peer 

bemg  referred  to  his  oath,  the  Court 
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of  Session  found  tliat  he  was  not  en- 
titled to  have  his  examination  taken 
upon  honour.  This  point  not  decided 
in  House  of  Lords. — Earl  of  Breadal- 
bane  v.  Innes,  Lord  George  Reay,  &c. 
11th  Feb.  1736,  p.  181. 

Pactum  Illicitum. —  Vide  Minor. 

Vide  Burgh  Royal,  No.  2. 

—  Vide  Bill  of  Exchange,  No.  1. 

Papist. —  Vide  Service. 

Passiyb  Title. — Circumstances  of  an 
obligation  incurred  by  an  apparent 
heir,  under  which  the  next  heir,  pas- 
sing him  by,  and  serving  to  a  remoter 
ancestor,  was  found  liable  without  re- 
lief against  the  executry,  or  other  se- 
parate estate  of  the  apparent  heir. — 
Marquis  of  Annandale  v.  Countess  of 
Hopetoun,  16th  February  1739,  p. 
225. 

.  Vide  Heir-apparent. 

— ^  Vide  Hereditate  Jacente. 

Passiyb  Representation. —  FteieTailzie, 
No.  25. 

Pataonaob. — A  presbytery  having  mo- 
derated a  call  to  present  to  a  vacant 
charge,  tanquamjure  devoluto;  the  pa- 
tron raised  a  declarator  to  have  it 
found  that  he  was  the  undoubted  pa- 
tron, and  that  he  had  presented  dehito 
tempore  a  qualified  person.  The  Court 
of  Session  sustained  the  action  as 
competent,  and  decerned  in  the  de- 
clarator. Reversed  on  the  ground 
that  the  Lord  Advocate  ought  to  have 
been  made  a  party — reserving  all  ob- 
jections to  tlie  jurisdiction  of  the 
Court. — Presbytery  of  Dunse  r.  Hay, 
28th  March  1750,  p.  475. 

'  Fide  Decree  of  Sale,  et  Witness, 

No.  3. 

Pbriculum. —  Vide  Affreightment. 

Personal  and  Real. — The  irritant  and 
resolutive  clauses  contained  in  a  char- 
ter were  not  engrossed  in  the  instru- 
ment of  sasine,  but  which  bore  to  be 
given  "  with  and  under  tlie  conditions 
and  provisions  in  the  charter  parti- 
cularly mentioned."  Found  that  this 
was  sufficient  to  make  the  clause  in 
the  charter  effectual  against  creditors 
and  singular  successors. — Duke  of 
Argyle  v.  Earl  of  Breadalbane,  6th 
May  1732,  p.  84. 
—  Vide  Discharge. 

Objection.—  Vide  Superior  and 

Vassal. 


Personal  Obibctiok. —  Vide  Cochran  r. 
Campbell,  Slst  January  1753,  p.  519. 

A  bill  of  exchange  being  so  fram- 
ed as  to  afford  a  legal  objection  to  its 
validity,  it  was  found  that  the  accep- 
tor, having  been  confidential  lawyer 
to  the  drawer,  was  barred  personali 
objectione  ftrom  pleading  the  objectioa 
—Garden  v.  Rigg,  28th  Jan.  1748,  p. 
409. 

Pbefbrbncb,  Crown's. — The  Crown  has 
no  preference  over  real  estate  in  Scot- 
land for  the  debts  due  to  it. — Murray 
o.  Thomson,  25th  Feb.  1755,  p.  594. 

Possession. —  Vide  Passive  Title  aod 
Heir-apparent. 

(2.)  Vide  Servitude  and  Pres- 
cription. 

PowKBS  OP  Heie  of  Entail. —  Fti2e  Tailzie, 
No.  17. 

OP  Fbuino  anb  Lbasino  undbb  ai 

Entail.—  Vide  Tailzie,  No.  24. 

Prescription,  Positive,  (1617,  c  12.)— 
(1.)  Possession  during  forty  years 
without  a  title,  not  sufficient  in  order 
to  plead  the  negative  prescription.— 
Magistrates  of  Perth  v,  Preabytery  of 
Perth,  6th  March  1730,  p.  39. 

(2.)  Lands  being  possessed  under 

a  lease,  and  a  feu  of  the  same  subse- 
quently granted,  it  was  found  that  the 
possession  continued  to  be  in  virtue 
of  the  lease,  and  that  prescription 
against  the  right  of  challenging  the 
feu  commenced  only  at  the  expiry  of 
the  lease,  and  not  from  the  date  of 
the  charter. — Duke  of  Roxburgh  v, 
Don,  5th  March  1734,  p.  126. 

(3.)  Of  entail.    Minority  of  heir 


substitute  of  entail  no  exception  to 
ditto. —  Vide  Tailzie. 

(4.)  Prescription. — Vide    Ser- 


vitude. 

(5.)  (Commontt).  —  The   pro- 


prietor of  a  moor  (over  which  several 
heritors  had  rights  of  servitude)  pos- 
sessed other  lands  to  which  no  serW- 
tude  on  the  moor  belonged,  but  the 
tenants  of  which  were  in  use  for  above 
forty  years  of  pasturing  cattle,  &c., 
in  common  with  the  occupiers  of  the 
dominant  lands.  Found  in  a  process 
of  division  of  the  moor,  that  the  pro- 
prietor of  the  moor,  (besides  one- 
fourth  tanquam  pracipuum)  was  en- 
titled to  a  share  in  respect  of  these 
other  lands. — Trotter  v.  Earlof  March- 
mont,  &o.,  12th  Feb.  1786,  p.  186. 
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Preschiptwn,  Positive  (6,)Vide  Servi- 
tude. 


(7.)  Vide  Clause  of  Return. 

(8.)  Vide  Burgh  Royal,  No.  3. 

OP  Adjudication. — Vide  Adju- 
dication. 

(Triennial.)  —  Found   that 


the  act  1579  c.  83,  estahlishing  the 
triennial  prescription  does  not  applj 
to  actions  for  the  aliment  of  minors. 
— Davidson  v,  Watson,  4th  Dec.  1740, 
p.  288. 

Circumstances  under   which   a 


claim  for  servant's  wages  was  found  to 
he  prescribed.  Also  found  that  the 
term  of  prescription  is  to  be  applied, 
which  is  recognised  by  the  law  of  the 
debtors'  domicile,  in  opposition  to  that 
of  the  locus  contractus. — Robertson  r. 
Marquis  of  Annandale,  10  th  Decem- 
ber 1749,  p.  293. 

(Sexennial.)  —  Circumstances 


in  which  bills,  though  they  had 
lain  over  for  twenty-eight  years, 
Were  not  held  prescribed. — Garden  v. 
Rigg,  28th  Jan.  1748,  p.  409. 

(Vicennial.) — An  action  being 


raised  after  the  lapse  of  nearly  forty 
years,  partlv  on  a  general  claim 
for  money  had  and  received,  and 
partly  on  a  writing  importing  to  be 
a  receipt  of  money  for  behoof  of  an- 
other, found  that  under  the  circum- 
stances of  the  case  the  claim  must  be 
presumed  to  have  been  extinguished. 
— Campbell  v.    Halket,    21st   April 

1749,  p.  427. 

Presumption.  —  Circumstances  from 
which  it  was  held  that  the  pay- 
ment of  a  debt  had  been  made  by  a 
cautioner,  and  not  by  the  principal 
debtor.— Cutlar  v.  Maxwell,  30th 
March  1731,  p.  68. 

Circumstances  under  which  the 

special  terms  of  a  bond  of  provision, 

.  directing  it  in  certain  events  to  de- 
volve to  certain  substitutes,  were 
found  to  be  limited  by  a  general  de- 
volving clause  in  settlements  of  other 
family  property  subsequently  execut- 
ed.— ICarl  of  Cassils  v.  Lord  Arch. 
Hamilton,  19th  and  21st  March,  1745, 
p.  381. 

Presumption. — Vide  Prescription,No.  2. 

Vide  Vicennial   Prescription. 

Privilege  op  Peer.  —  Vide  Oath  of 
Party. 

Process. — Vide  Res  judicata. 


Process — ^Vide  Res  judicata, 

'  (Appeal.) — It  being  objected 

that  the  Lord  Advocate,  who  had  an 
interest  in  the  cause,  and  who  had 
been  a  party  in  the  Court  of  Session, 
was  not  made  a  party  to  the  appeal; 
and  that  the  cause  had  not  been  fully 
determined  in  the  Court  of  Session, 
appeal  dismissed. —Magistrates  of 
Montrose  v.  Don,  12th  May  1738,  p. 
222. 

Vide  Patronage. 

The  Court  of  Session  having 


(by  an  interlocutor  not  appealed 
from)  refused  to  make  certain  persons 
parties  to  a  depending  action,  it  was 
found  to  be  incompetent  to  call  them 
as  parties  in  the  House  of  Lords  in  an 
appeal  from  the  final  judgment  in  the 
action.  —  Sir  James  Cuningham  o. 
Chalmers,  24th  March  1740,  p.  267. 

Vide  Public  Police. 

Appeal. — A  pursuer  having  ju- 


dicially passed  from  the  defender's 
oath,  and  an  interlocutor  being  in 
consequence  pronounced  circumduc- 
ing  the  term,  it  was  found  to  be  in- 
competent to  appeal  from  previous 
interlocutors  relating  to  the  defender's 
deponing  upon  and  exhibiting  the 
writings  called  for. — Scott  v.  Lord 
Napier,  29th  November  1749,  p.  441. 
Appeal.  —  A  judgment  of  the 


Court  of  Session  refusing  to  examine 
the  appellant's  agent  in  the  cause,  be- 
ing reversed;  and  it  being  stated  by 
the  respondent,  that  by  another  inter- 
locutor (not  appealed  from^  a  similar 
objection  to  tne  admissibility  of  his 
agent  had  been  sustained;  the  House 
of  Lords  authorized  him  to  present  a 
petition  against  that  interlocutor,  al- 
though the  reclaiming  davs  had  then 
expired. — Sawyer  v.  Earl  of  March 
and  Ruglen,  2d  April  1750,  p.  479. 
Vide  Literary  Property. 


Proof. —  Vide  Presumption,  No.  1. 
Vide  Husband  and  Wife — mar- 
riage— its  constitution. 

It  was  found  by  the  Court  of 


Session,  that  in  a  clause  for  bygones, 
the  present  rental  is  the  presumptive 
rule  retro^  except  in  so  far  as  the  he- 
ritor can  prove  a  less  rental.  No 
judgment  upon  this  point  was  pro- 
nounced in  the  House  of  Lords. — 
Easton  v.  Stirling,  27th  Feb.  1733,  p. 
90. 


XXll 


INDEX  OF  HATTERS. 


Proof. — Circamstancefl  under  which  pa- 
role evidence  was  allowed  to  prove  the 
knowledge  and  consent  of  the  minor. 
— Waucnope  v.  Wauchope,  14th  June 
1737,  p.  200. 

■  A  proof  taken  in  virtue  of  a  di- 

ligence from  the  Court  of  Session,  in 
the  coarse  of  a  submission,  which 
came  to  an  end  without  any  decreet- 
arbitral  being  pronounced,  admitted 
in  the  particular  circumstances  of  the 
case,  in  a  subsequent  litigation  be- 
tween the  parties,  the  samepower  of  re- 
examining the  witnesses  being  reserv- 
ed.—Sir  James  Cunningham  v.  Chal- 
mers, 24th  March  1740,  p.  267. 

An  instrumentary  witness  ad- 


mitted cum  nota  to  prove  the  delivery 
of  the  deed,  although  he  was  agent 
in  the  cause  for  the  party  proposing 
to  adduce  him. — Sawyer  v.  Elarl  of 
Mtf  ch,  2d  AprU  17M,  p.  479. 
Defender  cited  as  Haver. — Fide 


Witness. 

Designations  of   Witnesses  to 


Deed.— Fi<^  Witness  et  Writ. 

Reprobators  et   Malice. —  ViiU 


Witness,  No.  4. 

Testimony  of  Physician,  when 


objectionable. —  Vide  Witness,  No.  4. 

Pbovision  to  Ubirs  and  Childbbn. — 
(1.)  The  heir  under  a  marriage  con- 
tract may,  during  his  father*s  lifetime, 
renounce  for  himself  and  his  succes- 
sors all  claims  under  the  contract.-^ 
Moodie  V.  Stewart,  Gth  February  1730, 
p.  20. 

— ^  (2.)  In  a  marriage  contract,  a 
sum  of  money  being  provided  to 
the  husband  in  liferent,  and  the  el- 
dest son  of  the  marriage  in  fee,  and 
a  portion  being  settled  on  the  daugh- 
ters, to  be  paid  on  their  respective 
marriages, — it  was  found  tliat  the 
father  was  obliged  to  pay  the  same 
to  the  daughters  upon  becoming 
due,  notwithstanding  tliere  would  not 
be  left  sufficient  funds  for  payment 
of  the  provision  to  the  eldest  son.  It 
being  provided,  that,  in  tlie  event  of 
there  being  three  daughters  of  the 
marriage,  a  certain  sum  should  be 
paid  among  them  according  to  speci- 
iied  proportions;  and  there  being 
bom  /our  dauithters, — it  was  found 
that  the  fourth  daughter  was  not  en- 
titled to  any  share  of  that  sum,  al- 
thougli  no  other  provision  was  made 


for  her.  —  Anderaona  9.  AndcfBon^ 
13th  March  1734,  p.  136. 

Paovnioiv  to  Hnat  amd  CBJunxa.^ 
(3.)  A  clause  in  a  marriag-econtrsct 
provided  a  certain  sum  to  the  child- 
reu  of  the  marriage  in  satisfactioii 
of  all  they  could  claim  except 
what  the  father  should  further  pro- 
vide to  them  of  his  own  free  will, 
— found  that  the  eldest  son,  by  accept- 
ing a  disposiUon  of  the  landed  estate 
from  his  feither,  is  not  deprived  of  his 
right  to  claim  his  share  of  this  sum, 
as  a  child  of  the  marriage. — Pringle 
V.  Pringle,  21st  Jan.  1741,   p.  2i^. 

(4.)  Under  a  clause  in  an  en- 
tail, binding  the  heirs  male  and  tail- 
zie, and  provision,  to  pay  a  certain 
sum  ^  to  the  daughters  and  heirs  fe- 
male" of  the  entailer,— the  entailer's 
daughter  was  found  entitled  to  the 
provision,  although  not  hia  heir,  a  son 
of  his  having  succeeded  to  the  estate. 
— -Wataon  v.  Glass,  &c.,  6th  Dec. 
1744,  p.  373. 

.)  Vide  Tailzie,  No.  17. 
6.)  Vide  Fiar,  No.  4. 
7.)  An  entail  empowered   the 


»1 


next  heir  to  grant  provisions  to  his 
younger  children;  but  conceiving 
that  the  entail  so  executed  was  in 
fraud  of  his  father'a  marriage  con- 
tract, which  provided  the  fee  of  the 
estate  to  the  heir  of  the  marriage, 
disponed  the  estate  in  fee  to  his  own 
daughter,  and  did  not  exercise  the 
powers  conferred,  of  granting  prori- 
sions.  Held,  on  reduction  of  the 
son's  settlement,  as  in  frtiud  of  the 
entail,  that  when  she  was  deprived  of 
the  benefit  of  her  father's  settlement, 
equity  will  support  that  deed  to  the 
extent  of  a  reasonable  provision,  al- 
though the  powers  of  the  entail  in  this 
respect  had  not  been  exercised.— 
Craik  o.  Craik,  25th  March  1767,  p. 
643. 
Professor  of  Law. — It  being  required 
bv  the  foundation  of  a  college  that 
the  professors  of  law  should  be  doc- 
tors of  laws,  or,  at  leasts  licentiates, 
cum  rigore  examinatianit, — an  objec- 
tion that  the  college  could  no  longer 
confer  that  degree  legally,  was  not 
sustained  against  one  who  pretended 
to  be  so  qualified.  —  Catanach,  &c. 
V,  Gordon,  &c^  11th  April  1745,  p. 
401. 
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PoBLic  Police, — Act  1  Geo.  I,  c.  5.  1. 
Found  that,  in  an  action  upon  the 
statute  it  is  not  necessary  to  summon 
the  whole  inhabitants,  but  only  the  ma- 
gistrates. 2.  Found  that  an  action  upon 
the  statute  is  only  competent  where  a 
building  has  been  **  demolished  or  be- 
gun to  be  demolished,"  by  a  mob, 
with  the  intention  of  demolishing  it, 
but  not  where  injury  has  been  done 
to  a  house  in  the  prosecution  of  a  dif- 
ferent object.  3.  Found  by  the  Court 
of  Session,  that  **  no  action  lies  on  the 
statute  for  damage  arising  from  the 
carrying  off  grain,  or  other  goods,  out 
of  any  house  or  outhouse,  but  only 
for  damage  done  by  pulling  down 
such  house  or  outhouse."  Keversed 
in  the  House  of  Lords. — Stratton  v, 
Ma$;istrate8  of  Montrose,  19th  March 

1744,0.367. 
Public  Office. — Oflfice  of  Chief  Usher 
to  the  King  held  to  be  adjudgable 
by  the  creditors  of  the  party  who 
held  the  appointment,  the  same  being 
hereditary  and  patrimonial  in  its  na- 
ture.—  Sir  James  Cockbum  v.  Sir 
James  Cockburn,  2l8t  March  17^5, 
p.  603. 

Real  Burden.  —  Vide  Personal  and 
Real. 

Recognition.—  Vide  Superior  and  Vas- 
sal. 

Reparation.— Fi(i«  Tailzie. 

Res  Judicata. — A  party  haying  been 
prosecuted  before  the  Court  of  Justi- 
ciary on  a  criminal  charge,  conclud- 
ing likewise  for  damagesand  expenses, 
and  acquitted,  found  to  be  still  subject 
to  a  ciyil  action. — Gordon  v,  Goraon, 
5th  April  1731,  p.  60. 

' The  final  sentence  of  a  com- 
petent Court  in  a  foreign  state, 
forms  a  sufficient  defence,  exceptione 
rei  judicattB,  —  Hamilton  w.  Dutch 
East  India  Company,  4th  April  1732, 
p.  69. 

An   extracted   judgment  of 


the  Court  of  Session  in  favour  of  a 
pursuer  not  held  to  be  resjudicatOy  on 
the  ground  of  its  having  been  obtained 
by  collusion  on  the  part  of  the  defen- 
der.— Viscount  Arbuthnot  p.  Spottes- 
wood,  22d  April  1740,  p.  284. 
Res  Judicata. — Circumstances  in  which 
points  raised  rea  judicata. — Craik  v, 
Craik,  2l8t  May  1753,  p.  542. 


Retour  of  Sbrvicb. — Fide  Service. 

Right  in  Security. — CircumstAQces  in 
which  the  right  of  reversion  in  secu- 
rity of  the  nature  of  a  wadset  was 
found  not  to  have  expired  by  the 
mere  lapse  of  time,  although  it  had 
been  declared  in  the  agreement  that 
the  right  of  reversion  ^  should  cease 
on  the  running  theieof." — Home  v. 
Home,  23d  May  1739,  p.  260. 

Salmon  Fishing. — Gordon  v.  Earl  of 
Murray,  &c.,  16th  April  1728,  p.  8. 

■  A  prior   grant   to   a    party 

of  the  salmon-fishing  in  and  round  an 
island  on  a  river,  without  any  limita- 
tion as  to  drawing  the  nets,  does  not 
prevent  the  Crown  from  making  a 
posterior  grant  to  another  party  whose 
lands  are  opposite;  and  where  the 
channel  is  so  nari'ow  as  not  to  permit 
both  fishing  without  encroaching  on 
each  other,  the  parties  have  an  luter- 
nate  right  of  fishing.— Lord  and  Lad  v 
Gray  v.  Magistrates  of  Perth,  30ta 
March  1767,  p.  645. 

Sasine. — Found  no  objection  to  a  sasine 
that  the  notary's  docquet  did  not 
mention  the  particular  symbols  used 
in  passing  infeftment,  or  bear  the  no- 
tary's motto  affixed  to  his  signature, 
the  sasine  being  eighty  years  old,  and 
possession  having  followed  upon  it.-^ 
His  Majesty's  Advocate  v.  Urquhaxt^ 
6th  February  1756,  p.  586. 

Service  of  Heirs,  (Papist. )-^A  gene- 
ral service  as  nearest  heir  Protratant 
to  the  husband,  found  to  be  a  suffi- 
cient title  to  carry  the  fee  settled  in 
the  marriage  contract,  the  children  of 
the  marriage  being  Papists,  and  there- 
fore legally  disqualified  from  succeed- 
ing.— Neilson  v.  Murray,  &c.,  14th 
March  1732,  p.  65. 

A  person  being  entitled  to  suc- 
ceed to  lands  in  virtue  of  two  convey- 
ances, with  different  destinations,  but 
neither  of  which  imposed  or  inferred 
a  prohibition  to  alter,  as  against  him, 
may,  after  making  up  titles  upon  one 
of  them,  exclude,  by  a  gratuitous  dis- 
position, the  heirs  under  the  other.— 
Edgar  v.  Maxwell  alias  Johnstone, 
31st  May  1742,  p.  334. 

Held  that  a  retour  of  service 


bearing  that  the  party  was  served 
nearest  heir  of  tailzie  m  general  was 
good,  though  it  did  not  mention  to 
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what  estate,  or  by  virtue  of  what 
deed  jof  tailzie,  and  carried  right  to 
every  subject  in  that  character.  — 
Maitland  v.  Forbes,  (ei  contra,)  12th 
February  1754,  p.  670. 

Servitude. — Held  though  the  burgh  of 
Kelso  as  a  burgh  of  barony,  and  the 
inhabitants  thereof  had  had  imme- 
morial possession  of  a  right  of  bleach- 
ing skins,  and  of  drying  and  washing 
linen  on  the  Island  of  Ana,  situated 
on  the  river  Tweed,  and  within  the 
appellant's  property,  that  they  had 
not  acquirea  any  servitude  over  it. — 
Duke  of  Roxburgli  t^.  Jeffrey  and 
others,  18th  Marcli,  1757,  p.  632. 

Settlement. — Fide  Provision,  No.  6. 

Succession.  —  Fide  Minor  and  Tutor 
and  Curator. 

. Vide  Jus  Ciediti, 

Vide  Foreign. 

Vide  Conquest. 

Substitute  and  Conditional  Institute. 
— A  destination  of  personal  property 
to  A.  and  in  case  of  his  decease  to  B., 
found  to  be  a  proper  substitution 
which  subsisted, although  the  institute 
survived  the  testator.  Found  that 
this  substitution,  although  alterable 
by  the  institute,  was  not  affected  by 
a  previous  general  disposition  of  all 
that  might  belong  to  him  at  his  death. 
— Campbell  v,  Campbell  and  husband, 
17th  February  1743,  p.  343. 

Substitute  Heir  of  Entail. — Minority 
not  deducted  in  computing  prescrip- 
tion.—  Fide  Tailzie. 

Substitute  Heir  op  Entail  not  affected 
by  attainder  of  previous  heir  of  entail. 
—  Vide  Tailzie. 

Superior  and  Vassal. — A  vassal  having 
incurred  recognition  by  alienating 
part  of  his  lands,  and  the  superior 
upon  his  subsequent  forfeiture  having, 
in  his  exceptions  taken  before  the 
Court  of  Session  (gainst  the  survey 
made  by  tlie  trustees,  founded  his 
claim  solely  upon  1  Geo.  I.  c.  20, 
and  obtained  decree,  it  was  fuund 
not  competent  for  him  thereafter  to 
insist  in  a  declarator  of  recognition  on 
the  ground  of  the  alienation. — Earl  of 
Sutherland  v,  Ross,  Anderson,  &c., 
25th  March  1743,  p.  351. 

Found  that    vassals  who  had 

been  in  non-entry  for  upwards  of 
forty  years  were  not  liable  in  the  ar- 
rears of  the  retoured  duties,  it  being 


uncertain  in  whom  the  right  to  the 
superiority  of  the  lands  was  vested 
during  that  period.  —  Chalmers  r. 
Porter,  Alison,  &c.,  9th  May  1746,  p. 
404. 

Tack.  —  In  a  question  between  the 
Crown's  kindly  tenants  of  Lochma- 
ben,  and  the  heritable  keeper  of  the 
Castle,  it  was  found  that  the  tenants, 
although  having  neither  charter  nor 
sasine,  had  yet  such  a  right  of  pro- 
perty in  the  lands  that  they  could  not 
DC  removed,  and  might  assign  their 
rights. — Viscount  Stormont  v.  Hen- 
derson, &c.,  20th  April  1732,  p.  77. 

Tack. — A  lease  of  teinds  having  been 
granted  to  A.  and  his  wife  for  their 
lifetime,  and  to  their  son  for  three 
nineteen  years,  the  entry  of  the  son, 
as  well  as  of  the  father  and  mother, 
being  in  one  clause  declared  to  be  at 
the  day  and  date  of  the  lease,  and  it 
being  declared  in  another  that  he  was 
to  enjoy  the  lease  for  the  foresaid 
space  ^  next  and  after  baith  their  de- 
ceases,*'— found  that  the  tack  to  the 
son  commenced  at  the  same  date  with 
the  liferent  tack,  and  not  at  the  expi- 
ration of  it.  A  tack  of  teinds  being 
granted  during  the  currency  of  an 
existing  tack,  with  a  declaration  that 
the  remaining  years  of  the  current 
tack  should  run  after  the  termination 
of  the  new  tack, — it  was  found  that 
this  was  not  an  effectual  grant  of  the 
additional  years  at  the  end  of  the  new 
tack. — Burnet  v.  Magistrates  of  Aber- 
deen, 10th  March  1741,  p.  305. 

Tailzie. — (1.)  An  heir  of  entail  haring 
made  up  titles  in  fee-simple  to  the  en- 
tailed estate,  and  burdened  it  with 
debts,  contrary  to  the  provision  of  the 
ential,  which  had  not  been  recorded, — 
his  representatives  were  found  liable, 
at  the  instance  of  the  next  substitute, 
for  reparation  and  damages,  to  the 
effect  of  disburdening  the  estate  of 
those  debts. — Duke  of  Douglas  r. 
Lord  Strathnaver,  25th  Feb.  1730,  p. 
32. 

(2.)  Act  1685  c.  22.— Anentail, 

containing  prohibitory  and  irritant 
clauses  de  non  contrahendo  debitum^ 
having  been  executed  before  the  date 
of  the  act  1685,  but  not  followed  by 
iufeftment  until  after  it,  and  not  re- 
corded in  terms  of  that  act,— Coondnot 
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to  debar  the  heir  from  granting  bonds 
of  provision  to  his  vounger  cliildren. 
—  Borthwick  v,  Borthwick,  19th 
March  1731,  p.  63. 

TAiLziK.(3.)Anheirof  entail  in  possession 
purchased  the  dominium  utile  of  lands, 
the  superiority  of  which  was  included 
in  the  entail,  and  took  a  resignation 
ad  remanentiam  in  his  own  hands  as 
superior.  Found  that  the  dominium 
utile  is  not  thereby  entitled. — Heron 
r.  Duke  of  Queensberry  and  Dover, 
27th  April  1733,  p.  98. 

(4.)  Act  1686  c.  22.— Debt  con- 
tracted by  an  heir  of  entail  not  infeft, 
but  possessing  upon  a  general  retour,in 
which  the  clauses  of  the  entail  against 
contracting  debt  w^ere  not  repeated. 
Found  to  be  not  chargeable  against 
the  entailed  lands.  Found  likewise 
that  the  same  debt  was  not  charge- 
able on  the  entailed  lands — the  entail 
not  having  been  recorded. — Denham 
V.  Baillie,  6th  June  1733,  p.  113. 

(6.)  Circumstances  under  which 


a  feu  charter  by  an  heir  of  entail 
was  reduced  as  granted  a  non  habetite 
potestatem,  although  power  to  feu, 
without  diminution  of  the  rental,  was 
given  by  the  entail. — Duke  of  Rox- 
burgh V,  Don,  6th  March,  1734,  p. 
120. 

(6).  A  prohibition,  with  irritant 


and  resolutive  clauses  against  charging 
the  estate  with  debt, — found  not  to 
disable  from  selling. — Richart  v.  Earl 
of  Hopetoun,  6th  April  1734,  p.  143. 
—  (7.)  An  estate  was  held  under  a 


strict  entail  against  contracting  debt, 
or  doing  any  deed  whereby  it  might  be 
evicted,  but  with  power  to  the  heirs 
to  burden  it  with  the  entailer's  debts. 
In  security  of  some  of  these  debts, 
proper  wadsets  were  granted  over  a 
part  of  it,  and  the  heir  afterwards 
executed  a  bond  of  eik  in  favour  of 
the  creditor,  upon  his  becoming 
bound  to  relieve  him  of  certain  other 
of  the  debts.  It  was  found  that  the 
bond  was  not  ultra  vires  of  the  heir, 
and  that  a  decree  of  apprising  pro- 
ceeding upon  it,  by  which  the  lands 
had  been  carried  off,  was  not  struck 
at  by  the  entail. — Duke  of  Roxburgh 
V.  Kerr,  &c.,  18th  March  1?36,  p. 
166. 

(8.)  (Title  to  Sue.) — An  heir 


perly  recorded,  having  possessed  with- 
out inserting  in  his  infeftment  the 
fetters  of  the  entail,  and  contracted 
debts;  the  next  heir,  (who  had  made 
up  his  titles  in  the  same  manner), 
brought  an  action  to  have  it  declared 
that  these  debts  were  chargeable  on 
tiie  estate,  and  that  he  might  ImwfuUy 
sell  a  part  of  it  in  order  to  pay  them. 
It  was  found  that  he  had  no  power  to 
sell, — the  right  of  the  creditors  to 
bring  proper  actions  for  affecting  the 
estates  being  reserved. — Honourable 
Mr  Crawford,  &c.  v.  Viscount  Gar- 
nock,  &c.,  28th  April  1736,  p.  167. 

Tailzie  (Clause.) —  (9.)  In  an  entail  in 
favour  of  a  daughter  nominatim,  a 
clause  ''prohibiting  the  heirs  female 
of  the  said  Margaret,  her  body,  or  any 
other  of  the  heirs  male  and  of  tailzie 
above-written  (except  the  heirs  male 
of  the  said  Margaret's  body)  to  sell,'* 
&c.  Found  to  debar  the  daughter 
from  selling. — Nairn  t7.  Nairn,  14th 
May  1736,  p.  192. 

— ^ —  (10.^  Act  1686  c.  22.— The  condi- 
tions ana  irritant  clauses  not  being 
inserted  in  a  general  retour,  found 
not  to  infer  an  irritancy. — Denham 
V.  Stewart,  17th  Feb.  1737,  p.  233. 
(11.)  Undera  substitution  "to  the 


heir-t'emale  of  the  body  "  of  the  en- 
tailer. Found  that  the  daughter  of 
the  entailer's  eldest  son  is  entitled  to 
succeed  in  preference  to  the  daughter 
of  the  entailer,  and  to  the  daughter  of 
a  second  son,  who  died  last  seized 
in  the  estate. — Sir  Hew  Dalrymple 
V.  Buchan,  27th  March  1739,  p. 
237. 

(12.)  Act  1686  c.  22.— Thb  act. 


under  an  entail^  which  was  not  pro- 


respecting  the  registration  of  entails, 
applies  to  entails  made  prior  as  well  as 
to  those  made  subsequent  to  its  date. 
The  fetters  of  an  unregistered  entail 
not  having  been  inserted  in  the  rights 
and  infeftments  of  an  heir,  although 
referred  to  generally,  are  ineffectual 
against  the  creditors  of  the   heir. — 

I  Gamock,  &c.  v.  Earl  of  Glasgow,  &c.^ 
18thAprill740,  p.  281. 

(13.)  Act  1686,  c.  22.— An  entail 

completed  by  infeftment,  but  not  re- 
corded in  the  register  of  tailzies,  is  not 
effectual  against  the  creditors  of  the 
heir  of  entail. — Mackenzie  v.  Urqu- 
hart,  &c.,  26th  Jan.  1741,  p.  302. 

(14.)  Ikbitakct.  —  Found  titiat 
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under  an  entail  prohibiting  ^  debts 
whereby  the  estate  may  be  adjudged  or 
evicted/'  the  contracting  of  personal 
debts,  on  which  no  diligence  had  fol- 
lowed against  the  estate,  does  not  infer 
an  irritancy.  Found  that  the  arrear  of 
an  annuity  reserved  to  the  entailer's 
widoWy  is  the  debt  of  the  entailer,  and 
not  of  the  heir  in  possession,  although 
the  annuity  should  have  been  paid  by 
him.  The  heirs  being  prohibited  un- 
der an  irritancy  from  ^contracting 
debts  or  doing  other  deeds  of  ommtoit 
or  commission  whereby  the  lands,  or 
any  part  thereof,  may  be  adjudged," 
&c.y  and  the  entailer's  widow  having 
led  adjudication  for  the  arrears  of  her 
annuity, — found  that  the  right  of  the 
heir  in  possession  was  not  thereby  ir- 
ritated.—Stewart  17.  Denham,8th  Ap. 
1742,  p.  316. 

Tailsib  (Clausb.)— (15.^  Found  that  a 
clause  providing  'Hhat  in  case  any  heir 
of  entail  should  succeed  to  a  certain 
other  estate,  he  and  the  heirs  male  of 
his  body  so  succeeding,  should  be 
obliged  to  denude  in  favour  of  the 
next  heir,"  and  that  the  estate  in  that 
event  should  be  redeemable  ''from 
the  said  heirs  male  who  shall  succeed 
to  both  the  said  estates,  and  his  heir- 
male  foresaid,*'  has  not  the  effect  of 
excluding  all  the  heirs  male  of  the 
body  of  the  persons  so  succeeding  (so 
as  to  make  room  for  the  next  branch) 
but  only  his  eldest  son,  or  heir  appar- 
ent; and  the  succession  opens  to  the 
second  son. — Leslie  v,  Leslie,  29th 
April  1742,  p.  324. 

■'  (Clause.) — (16.^  Under  a  clause 

in  an  entail  binding  the  lieira  male  of 
tailzie  and  provision  to  pay  a  certain 
sum  *'  to  the  daughters  and  heirs  fe- 
male" of  the  entailer,  the  entailer's 
daughter  was  found  entitled  to  the 
provision,  although  not  his  heir,  a  son 
of  his  having  succeeded  to  the  estate. 
— Watson  V,  Glass,  &c.,  6th  Dec. 
1744,  p.  372. 

(17.)  A  power  being  given  to  the 


heir  of  entail  in  possession  to  burden 
the  lands  with  provisions  to  younger 
children,  how  tar  these  provi^<ions  are 
effectual,  upon  such  heir  denuding 
pn  virtue  of  a  clause  to  that  effect) 
in  favour  of  another  heir  of  entail, 
— found  by  the  Court  of  Session 
,   that   such    heir  of  entail   was  not 


bound  to  relieve  the  lands  of  the  bur- 
den. Not  determined  in  the  House 
of  Lords.  Found  it  not  a  fair  and 
proper  exercise  of  the  power  whereby 
the  provision  was  to  be  effectual  only 
against  the  heir  of  entail  on  whom  the 
estate  devolved,  and  not  on  the  gran- 
ter  and  his  heirs.— Countess  of  Cassils 
V.  Hamilton,  19th  and  20th  March 
1746,  p.  381. 

Tailzib  (18.) a  prohibition  withKrritant 
and  resolutive  clauses  against  altering 
the  order  of  succession,  or  contracting 
debts,  or  doing  any  deed  by  which 
the  right  of  succession  may  be  pre- 
judged in  any  manner  of  way,  is  in- 
effectual to  prevent  a  sale  of  the 
estate. — Davidson  v.  Sinclair,  &c., 
UthFeb.  1760,p.  469. 

(19.)  Vide  Forfeiture.    It  does 

not  affect  the  right  of  the  heir  substi- 
tute of  entail  after  the  death  of  the 
attainted  person  and  the  iBsue  of  his 
body.  —  Lord  Advocate  v,  Grordon, 
21st  May  1761,  p.  608.  Et  same  case 
vide  infra. 


(FoRFBiTURB.) — (20.  J  Held  that 

the  appellant  was  not  entitled  to  claim 
his  brother's  forfeited  estate,  he  not 
being  an  heir  substitute,  but  an  heir 
male  of  the  marriage,  under  the  inves- 
titures. And  that  the  deed  he  founded 
on,  not  containing  prohibitoiy,  irri- 
tant, and  resolutive  clauses,  nor  re- 
corded, could  not  support  his  clum. — 
Mercer  v.  His  Majesty's  Advocate, 
14th  May  1763,  p.  638. 

(21.)  Sequel  of  No.  19.— Two  sons 


were  bom  in  France  to  a  person  at- 
tainted for  high  treason,  after  his  at- 
tainder; and  by  judgment  of  the 
House  of  Lords,  the  estates  were  for- 
feited to  the  Crown  during  his  hfe 
and  that  of  his  issue.  A  claim  was 
lodged  by  a  substitute  heir  of  entail 
after  the  death  of  the  attainted  per- 
son, but  while  his  sons  were  still 
alive,  for  possession  of  the  estate,  on 
the  ground  that,  as  the  attainted  per- 
son was  now  dead,  and  his  sons  aliens, 
and  so  incapable  of  succeeding,  be 
was  entitled  to  the  estate.  Held,  on 
a  question  of  law  raised  by  the  Judges 
in  England,  that,  as  the  sons  were 
aliens,  and  so  incapable  of  succeeding, 
the  interest  of  the  Crown  had  deter- 
mined— reversing  the  judgment  of  the 
Court  of  Session. — Gordon  o.  His  Ma- 
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jesty's  Advocate,  4th  February  1754, 
p.  558. 

(22.)  An  entailed  estate  was  sold 


by  Act  of  Parliament  applied  for  and 
obtained  with  the  concurrence  of  the 
appellant  and  others,  substitute  heirs 
of  entail.  Held,  (reversing  the  judg- 
ment of  the  Court  of  Session)  that  the 
appellant  was  not  barred  by  such  con- 
currence and  agreement,  nor  by  the 
Act  of  Parliament,  from  opening  up 
the  whole  proceedings,  and  showing 
that  the  debts,  fraudulently  represent- 
ed as  due,  were  fictitious,  and  not 
char^able  agdnst  the  estate. — Mac- 
kenzie 17.  Stewart^  14th  March  1754, 
p.  578. 

(Clause). — (23.)  A  devolution 


clause  in  an  entail  which  contemplated 
the  party  favoured  possessing  tne  es- 
tate disponed,  first,  and  then  after- 
wards succeeding  to  another  estate. 
Held  that  the  devolution  clause  was 
effectual,  though  the  party  succeeded 
to  the  latter  estate  first,  then  after- 
wards to  the  estate  dis'poned  by  the 
entail. — Sir  Alex.  Ross  v,  Lockhart 
or  Ross,  12th  February  1756,  p.  610. 

(24.)  (PowBRS  OF  Feuino  and 

Leasing — Inteekst  op  Debt.) — 1. 
Q,uestion,  Whether  an  heir  of  entail  in 
possession  is  bound  to  keep  down  the 
interest  of  the  debt  on  the  estate  dur- 
ing his  possession!  2. Where  power  was 
reserved  in  the  entail  to  grant  feus  and 
long  tacksl  Held  that  the  powers  exer- 
cised in  virtue  of  this  reservation  did 
not  fall  within  the  fair  and  rational 
administration  of  the  estate,  and 
therefore  feus  of  the  greater  part  of 
the  estate,  together  with  leases  of  the 
mansion  house  and  grounds,  and  sale 
of  growing  wood,  reduced.  —  Lord 
Cathcart  &c.  v,  JohnStewartfN.  Shaw 
of  Greenock,  19th  March  1756,  p. 
618. 

(25. )  There  being  no  annulling 


claase  in  the  entail,  held  that  the  debts 
contracted  by  a  previous  heir  affected 
the  succeeding  heir  under  the  passive 
titles. — Forbes  o.  Skene  and  Dyce, 
&C.,  25th  Jan.  1757,  p.  628. 
Tenor,  Proving  the. — Found  the  casus 
amissionis  must  be  proved.  A  charter 
and  sasine  proceeding  on  theprocura- 
tory  of  resignation  contained  in  a  bond 
of  tailzie,  found  not  sufficient  to  prove 
the  tenor  of  the  bond.— Marquis  of 


Annandale  v.  Lord  Hope,  28th  May 
1733,  p.  108. 
Testing  Clause. —  Vide  Witness,  No.  3. 
Tetnds.— Payment  of  a  certain  rate  in 
name  of  teinds  to  the  minister  for 
forty  years  without  challenge  from 
the  titular,  found  to  be  a  bona  fide 
payment  quoad  the  whole  teinds,  and 
to  exoner  the  heritor  of  all  bygones. 
Found  by  the  Court  of  Session  that 
in  a  claim  for  bygones  the  present 
rental  is  the  presumptive  rule  retro^ 
except  in  so  far  as  the  heritor  can 
prove  a  less  rental.  No  judgment 
upon  the  point  was  pronounced  in 
the  House  of  Lords.— -ISastou,  &c.  v. 
Stirling,  27th  February  1733,  p.  90. 

■  A  lease  of  teinds  having  been 

granted  to  A.  and  his  wife  for  their 
lifetime,  and  to  their  son  for  three 
nineteen  years,  the  entry  of  the  son, 
as  well  as  of  the  father  and  mother, 
being  in  one  clause  declared  to  be  at 
the  day  and  date  of  the  lease,  and  it 
being  declared  in  another  that  he  was 
to  enjoy  the  lease  for  the  foresaid 
space,  *'next  and  after  baith  their 
deceases,*' — found  that  the  tack  to  the 
son  commenced  at  the  same  date  with 
the  liferent  tack,  and  not  at  the  ex- 
piration of  it.  A  tack  of  teinds  being 
granted  during  the  currency  of  an 
existing  tack,  with  a  declaration  that 
the  remaining  years  of  the  current 
tack  should  run  after  the  termination 
of  the  new  tack — it  was  found  that 
this  was  not  an  effectual  grant  of  the 
additional  years  at  the  end  of  the 
new  tack. — Burnet  v.  Magistrates  of 
Aberdeen,  10th  March  1741,  p.  305. 

Title  to  Pursue. — A  presbytery  may 
pursue  in  the  name  of  a  kirk-session 
within  their  bounds,  upon  a  nant 
made  to  that  kirk-session  for  cnari- 
table  uses. — Magistrates  of  Perth  v. 
Presbytery  of  Perth,  6th  March  1730, 
p.  39. 

Vide  Tailzie,  No.  8. 

Act  1695  c.  38.— Found  that  a 

person  havm^  only  a  right  of  servi- 
tude, is  entitled  to  pursue  a  division 
under  the  act  1695. — Trotter  v.  Earl 
of  Marchmont,  &c.,  12th  Feb.  1736, 
p.  186. 

A  power  of  attorney,  granted 


by  one  who  had  been  judiciidlv  de- 
clared a  lunatic  in  England  was  lound 
a  sufficient  title  to  pursue  in  Scotland 
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for  a  debt  due  to  him  there. — Bayne 
V.  Eorl  of  Sutherland,  13th  Feb.  1750, 
p.  455. 

Trust. — A  trust  for  payment  of  such  of 
the  creditors  of  the  grantor's  son  as 
the  trustees  should  agree  and  com- 
|K>und  wlth^  and  declaring  that  no  ac- 
tion or  diligence  thereon  should  be 
competent  to  any  of  the  creditors,  but, 
on  the  contrary,  that  they  should 
thereby  forfeit  all  interest  in  the 
same:  and  the  trustees  having  for  a 
len^ftji  of  time  taken  no  steps  towards 
a  distribution,  action  was  sustained  at 
the  instance  of  the  whole  creditors, 
for  the  purpose  of  calling  the  trustees 
to  account  for  intromissions  with  the 
trust  estate. — Duke  of  Hamilton  v. 
Earl  of  Haddingtoo,  &c.,  16th  Jan. 
1750,  p.  447. 

Tutor  and  Curator. — Found  that  cu- 
rators or  administrators  cannot  direct- 
ly alter  the  minor's  or  constituent's 
succession,  by  taking  bonds  secluding 
executors^  in  lieu  of  bonds  to  heirs  and 
executors,  without  the  consent  of  the 
mincNT  or  constituent.  Proof,  circum- 
stances under  which  parole  evidence 
was  allowed  to  prove  the  knowledge 
and  consent  of  the  minor. — Wauchope 
V.  Wauchope,  14th  June  1737^  p*  200. 

Wadset. — Vide  Right  in  Security. 

The  purchaser  having  acquired 

right  to  a  wadset  of  the  lands  in  con- 
sideration of  which  he  had  reserved  a 
part  of  the  price, — found  that  the  wad- 
set, though  prior  in  date,  did  not 
stand  in  the  way  of  the  claim. — Sir 
William  Gordon  &c.  v,  Mackenzie, 
6th  Feb.  1736,  p.  176. 

Prbscriftion  of  Wadset. —  Vide 


Adjudication. 

Proper    and    improper    wadset, 


difference  between  them  in  law,  and 
also  as  a  title  for  voting. — Stirling  v. 
Campbell,  2d  April  1754,  p.  583. 
Witness. — (l.)Defender  cited  as  a  haver 
for  proving  a  trust.  Held  not  bound 
to  produce  the  writs  specially  conde- 
scended upon,  if  he  depone  that  they 


contain  no  clause  instructing  a  trust. 
But  held  him  not  bound  to  depone  or 
exhibit,  except  upon  a  special  conde- 
scendence of  the  writs  called  for.  Law- 
yers and  agents  cited  as  havers,  are 
bound  to  answer  only  such  interroga- 
tories touching  writings  that  have  come 
to  tbeiriknowiedgeinthe  course  of  their 
employment,  as  might  campetenily  be 
put  to  their  client. — Scott  v.  Lord 
Napier,  &c.  29th  Nov.  1749,  p.  441. 


J2.)  Invtrunientary  witness  ad- 
cum  nola  to  prove  the  delivery 
of  the  deed,  although  he  was  agent 
in  the  cause  for  the  party  proposing 
to  adduce  him. — Sawyer  r.  Earl  of 
March  and  Ruglen,  2d  April  1750,  p. 
479. 

(8.)  A  contract  as  to  a  right  of  pa- 


tronage sustained,  though  the  witne:)- 
ses'  designations  to  the  subscription 
of  one  of  the  contracting  parties  were 
not  inserted  in  the  body  of  the  deed. 
•—His  Majesty'sAdvocate  r.Urquhart, 
6th  Feb.  1755,  p.  586. 

(^O^^  ^^^  reduction  of  an  ante-nup- 
tial contract  (which  changed  the  pre- 
vious investiture  by  entail  of  the  es- 
tate^ on  the  ground  of  fraud  and  im- 
becility; the  granter's  wife  was  offered 
as  a  witness  for  the  pursuer,  but  object- 
ed to,  on  the  ground  of  malice  against 
the  appellant  (defender).  Objection 
repelled,  and  proof  of  reprobators  re- 
fused. The  pnysician  who  attended 
the  granter,  and  who  was  charged 
with  having  availed  himself  of  the 
opportunities  which  his  attendance 
atiorded,  to  induce  the  marriage  set- 
tlement, rejected  as  a  witness  in  sup- 
port of  the  deed.— Ramsay  Irvine  f. 
Irvine,  10th  Dec.  1753,  p.  547. 

WRiT.--Act  1618  c.  5.— -What  an  in- 
sufficient designation  of  a  witness  to  a 
bond. — Carre  v.  Haldane,  15th  ^isj-ch 
1731,  p.  51. 

Vide  Witness  No.  1. 

Circumstances  under  which  deed 

was  not  considered  a  delivered  evi- 
dent.— Drummond  v.  Lord  Advocate, 
30th  April  1751,  p.  50a 
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